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CA  USES  in  which  the  decisions  cofitained  in  HufCs  Reports  and 
in  the  Appellate  Div^ision  Reports  have  been  passed  upon  by  the 
Court  of  Appeals  from  June  10,  1901,  to  May  8,  1902  {jinclud- 
tng  170  xV.  Y.  622). 

Abbey  r.  Wheeler 85  Hud,  226 

Appeal  dumUted :  170  iV".  T.  122. 

Abbey  v.  Wheeler 58  App.  Div.  461 

Judffmsni  reverted:  170  iV".  F.  122. 

AcKERMAN  V.  RuBKNB 44  App.  Div.  227 

Judgment  revened  and  neto  trial  granted :  167  N.  Y,  405. 

Adams  v.  Elwood 61  App.  Div.  622 

Appeal  dwmimd  :  168  N,  T.  678. 

Addison  v.  Enoch -. 48  App.  Div.    4t 

Judgment  affirmed:  168  N.  T,  658. 

Ahr  v.  Harx 44  App.  Div.  891 

Judgment  affirmed  :  167  K  T.  582. 

Ahreks  v.  Jones 40  App.  Div.  447 

Judgment  rewrted:  169  iVl  T.  555. 

Albbing  u.  N.  Y.  C.  «&  H.  R.  R.  R.  Co 46  App.  Div.  460 

Appeal  diemimd:  167  iV:  F.  529. 

Ames  v.  Manhattan  Life  Ins.  Co. 81  App.  Div.  180 

Judgment  affirmed  on  opinion  below :  167  iV.  F.  584. 

Ametrano  V,  Downs 62  App.  Div.  405 

Judgment  affirmed :  170  JV.  F.  388. 

Angix>-Am.  Provision  Co.  v.  Davis  Provision  Co 60  App.  Div.  278 

Judgment  affirmed :  169  K  F  506. 
Antony  v,  Dickel 40  App.  Div.  624 

Judgment  affirmed  :  167  N,  F.  589. 
Apfleby  9,  Sewards 49  App.  Div.  632 

Judgment  affirmed:  168  N.  F.  664. 

Atlantic  Trust  Co.  v.  Holdsworth 60  App.  Div.  628 

Order  and  judgment  affirmed:  167  K  F.  532. 

Austin  c.  Hickok 42  App.  Div.  625 

Judgment  affirmed:  167  iV.  F.  598. 

Balch  v.  City  of  Utica  (No.  1) 42  App.  Div.  562 

Judgment  affirmed:  168  JV.  F.  651. 

Ball  r.  Williams 54  App.  Div.  628 

Judgment  affirmed :  170  N.  F  619. 

Bank  of  China  v,  Morse 44  App.  Div.  435 

Order  affirmed  and  judgment  absolute  ordered  for  the  defendant :  168  N.  F.  458. 

Bakk  of  New  York  v.  Southern  Nat.  Bank 54  App.  Div.    99 

Judgment  reversed :  170  N,  F.  1. 
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Bakbeb  v.  Brundage 50  App.  Div.  123 

Judgment  affirmed :  169  N.  T.  368. 
Babber  t>.  Hathaway 47  App.  Div.  165 

Judgment  affirmed :  169  N.  Y.  575. 

Barnes  c.  Arnold 45  App.  Div.  814 

Judgment  affirmed  on  opinions  below  :  169  N.  T.  611. 
Barnes  v.  Gushing 43  App.  Div.  158 

Judgment  reversed:  168  If.  F.  542. 
Bates  v.  Pish  Brothers  Wagon  Co 50  App.  Div.    38 

Judgment  affirmed:  169  JV.  F.  587. 

Beater  Kiver  Lumber  Co.  v,  St.  Regis  Leather  Co 53  App.  Div.  649 

Judgment  affirmed:  170  N.  F.  564. 
Becker  c.  City  op  New  York 68  App.  Div.  615 

Judgment  reversed:  170  if.  F.  219. 

Benjamin  v,  Ver  Nooy 36  App.  Div.  581 

Judgment  affirmed  and  appeal  fixnn  order  dismissed :  168  if.  F.  578. 
Bennet  V,  Washington  Cemetery 47  App.  Div.  365 

Judgment  affirmed :  168  if.  F.  666. 
Berghbn  v.  Purdy 51  App.  Div.  617 

Judgment  affirmed :  169  if.  F.  592. 
BiNGHAMTON  Trust  Co.  V.  Wales 48  App.  Div.  620 

Judgment  affirmed:  167  if  F.  588. 

Blady  v.  Rothschild 65  App.  Div.  615 

Appeal  dismissed:  170  if  F.  574. 

Bloomingdale  V,  Hewitt 40  App.  Div.  208 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff  on  tJie  stipulation : 

170  if  F.  568. 
BouTON  V,  Welch 59  App.  Div.  288 

Judgment  affirmed :  170  if  F.  564. 
Brace  ©.  City  OP  Gloversville 39  App.  Div.    25 

Judgment  affirmed :  167  if  F.  452. 
Bracken  v.  Atlantic  Trust  Co 42  App.  Div.  621 

Judgment  affirmed:  167  if  F.  510. 

Bradley  v.  Seaboard  Nat.  Bank 46  App.  Div.  550 

Order  of  the  Appellate  Division  reversed  and  judgment  of  the  trial  court  affirmed : 

167  if  F.  427. 
Branch  u.  N.  Y.  C.  &  H.  R.  R.  R.  Co 51  App.  Div.  618 

Judgment  affirmed:  168  if  F  663. 

Brenkan  t).  Albany  &  Grbbnbush  Bridge  Co 61  App.  Div.  279 

Order  affirmed  and  judgment  absolute  ordered  for  the  plaintiff  upon  the  stipulation : 

170  if  F.  588. 
Brewster  v.  Rogers  Co 42  App.  Div.  343 

Judgment  affirmed:  169  if  F.  73. 
Brinckerhopp  v.  Farl^s    52  App.  Div.  256 

Judgment  affirmed:  170  N.  F.  427. 
Bbonner  v.  Rouss 42  App.  Div.  624 

Judgment  affkmed :  167  if  F.  576. 


Digitized  by 


Google 


BY  THE  COURT  OF  APPEALS.  vii 

BRor88BAi7«.  TiLTOU 66  App.  Div.  613 

Affpeal  dimniued :  169  JT.  T,  599. 
Bbowk  «.  Mason 66  App.  Div.  896 

Judgment  affirmed:  170  If,  T,  684. 
Brown  v,  Wadbworth. 44  App.  Div.  680 

Judgment  retened :  168  N,  T,  226. 
BuNDiCK  V.  Straubs 61  App.  Div.  612 

Appeal  dismiued:  170  if.  F.  669. 
BuRKAKD  9.  Crouch 68  App.  Div.  660 

Judgment  affirmed:  169  If.  7.  899. 

BuRNHAM  «.  Dekike 64  App.  Div.  628 

Order  affirmed:  167  N,  T.  628. 
Bush  v.  Colkr. 60  App.  Div.    66 

Judgment  affirmed:  170  N.  T,  587. 
Cahiix  Iron  Works  o.  Pbmberton 48  App.  Div.  468 

Judgment  afflrm^:  168  N.  T,  649. 
CA1CPBE1L.L  V.  Rockwell 62  App.  Div.  266 

Appeal  dismissed:  168  If.  T.  682. 

Canning  c.  B.,  R.  «&  P.  Ry.  Co 46  App.  Div.  634 

Judgment  rewrsed:  168  N.  T.  666. 
Canttne  t>.  RuBSELL. 62  App.  Div.  680 

Order  reversed:  168  If.  T.  484. 

Canton  Brick  Co.  r.  Howlett 63  App.  Div.  649 

Judgment  revened:  169 -Y.  Y.  298. 
Carr  «.  Nat.  Bank  &  Loan  Co 48  App.  Div.    10 

Judgment  affirmed :  167  If.  T.  875. 
Ca86II>t  v.  Uhlmann 64  App.  Div.  206 

Judgment  affirmed:  170  If.  T.  606. 
Castleman  v.  Mater 65  App.  Div.  616 

Judgment  affirmed:  168  N.  T.  854. 

Central  Trust  Co.  «.  Folsom 88  App.  Div.  296 

Order  reversed  and  the  judgment  entered  on  the  decision  of  the  Trial  Term  affirmed : 

167  N.  Y.  285. 
Central  Trust  Co.  v.  West  India  Imp.  Co 48  App.  Div.  147 

Judgment  reversed :  169  If.  Y.  814. 

Chainless  Cycle  Mfg.  Co.  v.  Security  Ins.  Co 62  App.  Div.  104 

Judgment  affirmed :  169  If.  Y.  804. 
Cheever  v.  Pittsburgh,  S  &  L.  E.  R.  R  Co 50  App.  Div.  422 

Judgment  affirmed:  169  If.  Y.  581. 
Chicago  Lumbering  Co.  v.  Hartman 87  App.  Div.  680 

Judgment  affirmed:  167  jY:  Y.  610. 
Childb  &  Co.  V.  Waterloo  Wagon  Co 87  App.  Div.  242 

Judgment  affirmed:  167  If.  Y  576. 

CaoATE  V.  City  of  Buffalo 89  App.  Div.  879 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff :  167  If.  Y.  597. 

City  of  Nkw  York  v.  McLean 57  App.  Div.  601 

Order  affirmed:  170  If.  Y.  874. 
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CiTT  OF  Stracuba  V,  HuBBARD 64  App.  Div.  587 

Appeal  dismisied:  168  If.  Y.  668. 

City  of  Stracusb  t>.  Stact.    (No.  1) 45  App.  Div.  249 

Order  affirmed:  169  N.  T.  281. 

Claflin  «.  MoENCH 88  App.  Div.  643 

Judgment  farmed:  168 iV:  T,  651. 

Clark  v.  Dawson 51  App.  Div.  618 

Judgment  affirmed:  168  N.  T.  667. 

Clark  «.  Pehberton 64  App.  Div.  416 

Appeal  dismissed:  169  N,  T.  594. 

Clark  v.  Schwarzwablder 46  App.  Div.  638 

Order  affirmed  and  judgment  absolute  ordered  againet  the  plaintiff:  167  If.  T.  587. 

Cleveland  9.  New  Jersey  Steamboat  Co 29  App.  Div.  627 

Judgment  affirmed :  167  J\r.  T.  578. 
Cochrane.  Sess 49  App.  Div.  228 

Judgment  revened :  168  iV".  T.  872. 
Cody  v.  Turk  Vereik 48  App.  Div.  279 

Judgment  affirmed:  167  If.  T.  607. 
Cohen  v.  Metropolitan  Street  Ry.  Co 68  App.  Div.  165 

Judgment  affirmed:  170  N.  T.  588. 

Columbia  Mut.  Bldo.  Assn.  v.  Mittnacht 62  App.  Div.  425 

Appeal  diemiued:  170  If.  T.  569. 

Col  WELL  V.  Knights  of  St.  John  &  Malta 59  App.  Div.  621 

Appeal  diemieted:  167  If.  T.  612. 

Colwell  V.  Tinker 65  App.  Div.    20 

Order  affirmed:  169  J\r.  T.  581. 

Colwell  Lead  Co.  v.  Stone. 88  App.  Div.  640 

Judgment  affirmed:  167  If.  Y.  589. 

Commercial  Bank  «.  Waters 45  App.  Div.  441 

Order  affirmed  aitd  judgment  absolute  ordered  for  defendant :  167  N.  Y.  583. 

Commercial  Publishing  Co.  v.  Bbckwith 42  App.  Div.  621 

Judgment  reversed  and  complaint  dimnissed :  167  N.  Y,  829. 

CoNKLiN  «.  Woodbury  Dermatological  Institute 51  App.  Div.  688 

Judgment  affirmed:  170  N.  Y.  571. 
CoNNBRS  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 89  App.  Div.  655 

Judgment  affirmed:  169  iV.  Y.  598. 
Cook  v.  White 43  App.  Div.  888 

Judgment  affirmed:  167  N.  Y.  588. 
Cooke  &  Cobb  Co.  v.  Miller 58  App.  Div.  120 

Judgment  affirmed :  169  If.  F.  475. 
Corbett  v.  Spring  Garden  Ins.  Co 40  App.  Div.  628 

Judgment  affirmed:  167  N.  Y.  596. 
Cowell  tJ.  Bloch 89  App.  Div.  638 

Judgment  affirmed :  170  N.  Y.  578. 
Cox  V.  WisNER 48  App.  Div.  591 

Judgment  affirmed:  167  N.  Y.  580. 
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GotlbclWard 86  App.  Diy.  181 

Judfftnent  affirmed:  167  N.  7,  240. 
Cbagot  «l  0'Con2CELl 60  App.  Dir.  889 

Judgment  affined:  169  N,  T,  578. 
Cbollt  «.  Devlin 56  App.  Div.  625 

Judgment  affirmed:  167  if.  Y.  575. 
CitoMWEU^  c.  Cromwell 55  App.  Div.  103 

Judgment  affirmed:  168  N.  T,  680. 
Crouoh  v.  Norgb 44  App.  Div.    19 

Judgment  affirmed:  168^.  F.  657. 

CuMiKO  «.  Roderick. 42  App.  Div.  620 

Judgment affirmedonopinianofFATTEBBOix,  J.,  in  28  App,  Div,  2SS:  167  if.  7.571. 
CiTBRiE  V.  WiBORN 89  App.  Div.  651 

Judgment  affirmed:  168  if.  T.  590. 

CuRTiB  ».  Albee 47  App.  Div.  634 

Judgment  reversed  and  new  trial  granted:  167  N.  T,  860. 

Cutter  «.  Gtjdebbod  Brothers  Co 44  App.  Div.  605 

Judgment  affirmed:  168  if  F.  512. 
Dalet  v.  Brown 45  App.  Div.  428 

Judgment  affirmed:  167  N.  Y.  881. 

Daly  v.  Lbb 89  App.  Div.  188 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  167  I{.  Y.  587. 

Dan^hausbr  9.  Wallenstein 52  App.  Div.  812 

Order  of  Appellate  JHvieion  reversed,  and  judgment  of  Trial  Term  affirmed : 

169  if  Y.  199. 
Davis  v.  Cmr  of  Syracuse 54  App.  Div.  618 

Judgment  affirmed:  169  if  Y.  616. 

Day  f.  Sun  Insurance  Office 40  App.  Div.  805 

Judgment  affirmed  on  opinion  below :  167  if  Y.  548. 

De  Baun  «.  Moore 82  App.  Div.  897 

Judgment  affirmed  on  opinion  bilow  :  167  N.  Y,  598. 
De  Camp  «.  Burns 48  App.  Div.  628 

Judgment  affirmed :  169  if  Y.  686. 
De  Heirafolis  v.  Beilly 44  App.  Div.    22 

Judgment  affirmed:  168  if  Y.  585. 
Deeley  «.  Heintz 40  App.  Div.  612 

Judgment  affirmed :  169  if  F.  129. 
Delafield  V,  Village  of  Westfield  41  App.  Div.    24 

Judgment  affirmed:  169  if  F.  582. 

Delaware  &  Hudson  Canal  Company  v.  City  of  Buffalo.  39  App.  Div.  833 

Judgment  affirmed  on  opinion  below :  167  if  F.  589. 

Demino  «.  Terminal  Railway  Co 49  App.  Div.  498 

Judgment  affirmed:  169  if  F.  1. 
Denike  V,  Denike 44  App.  Div.  621 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  167  if  F.  585. 

Denike  «.  Towns 41  App.  Div.  625 

Judgment  affirmed :  167  if  F.  586. 
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Dbsbbckeb  v.  Caxtffman  54  App.  Div.  629 

Judgment  affirmed:  169  K  T.  647. 
Deveb  v.  Hagbbtt 48  App.  Div.  854 

Judgment  reversed:  169  ^.  F.  481. 
DiSBROw  «.  DiBBBOW 46  App.  Div.  Ill 

Judgment  affirmed :  167  N,   T,  606. 
DixsoN  V.  Brookltm  Heights  R.  R.  Co 68  App.  Div.  303 

Appeal  dismissed:  170  JV.  F.  617. 

DoDOB  c.  CoRNBLiUB 40  App.  Div.    18 

Order  affirmed,  with  costs,  and  judgment  absolute  ordered  for  defendant : 

168  N.  T.  242. 

Dodge  «j.  Findlat 40  App.  Div.    18 

See  168  N.  F.  242. 
DoHENT  «.  Lacy 42  App.  Div.  218 

Judgment  affirmed:  168  N.  F.  218. 
Doll  v.  Coogan 48  App.  Div.  121 

Judgment  affirmed :  168  N.  F.  656. 

DOUGHEBTT  V,  THOMPSON 64  App.  Div.  456 

Judgment  affirmed :  167  iT.  F.  472. 

DowDv.  N.  Y.,  O.  &W.  Ry.  Co 61  App.  Div.  612 

Judgment  affirmed:  170  K  F.  459. 

Drostb  v.  Palmeb 46  App.  Div.  278 

Order  affi)-med  and  judgment  absolute  ordered  for  dtfendant :  168  N,  F.  658. 

DuPBB  u.  Childs 52  App.  Div.  306 

Judgment  affirmed  on  opinion  below :  169  JV]  F.  585. 

Dyer  «.  Brown , 64  App.  Div.    89 

Appeal  dismissed :  HON,  F.  616. 

Ebert  V,  LoEWENSTEiN 42  App.  Div.  109 

Order  affirmed  and  judgment  absolute  ordered  for  d^endant  on  opinion  below : 

167  N.  F.  577. 

Elias  c.  City  op  Rochester 49  App.  Div.  597 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  169  N.  F.  614. 

Elyea  v.  Lehigh  Salt  Mining  Co 45  App.  Div.  281 

Judgment  affirmed :  169  N.  F  29. 

Erie  R.  R.  Co.  «.  Steward 61  App.  Div.  480 

Judgment  and  order  affirmed  and  judgment  absolute  entered  on  tJie  stipuiation  dis- 
missing the  proceeding :  170  iV^.  F  172. 

EvERDELL  V.  HiLL 58  App.  Div.  151 

Appeal  dismissed:  170  Jf.  F.  581. 

EwiNG  V,  Commercial  Tray.  Aco.  Assn 55  App.  Div.  241 

Judgment  affirmed :  170  N,  F  590. 

Fejdowski  v.  D.  &  H.  Canal  Co 51  App.  Div.  623 

Judgment  reversed  and  appeal  from  order  dismissed :  168  iV.  F.  500. 

First  Nat.  Bank  t>.  Am.  Ex.  Nat.  Bank 49  App.  Div.  849 

Judgment  affirmed :  170  K  F.  88. 
Fischer  v.  Jordan 54  App.  Div.  621 

Judgment  affirmed :  169  iV.  F.  615. 
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FtSHEB  t.  HoHAHAJf 51  App.  DIt.  6)9 

JudffmefU  affirmed:  imif.  T,  580. 
Fkbxb  9.  RocHXBTBB  Gas  LiOHT  Co 48  App.  Dif.  618 

Judgment  affirmed :  167  K  T.  569. 

FiTzeBRA£D  9.  SuFBSMB  CouNCiii 88  App.  Div.  961 

Order  affirmed  and  judgment  abeolute  ordered  far  plaiwtiff:  167  N.  T.  668. 
Plabbbbauo.  Yujxvbgw 44  App.  Div.  618 

Judgment  affirmed:  1«7  JIT.  T,  tSt^, 
Flboho  «.  BiTSvrsLL 48  App.  Dir.  685 

Judgment  affirmed:  168  N.  T.  599. 
FuncHKB  o.  DoLD  Pagkimo  Co 41  App.  Dir.    80 

Judgment  affirmed:  169  If.  T.  571. 
Flths  •.  UsiOH  SuBSTT  &  GuARAOTT  Co 61  App.  Div.  170 

/tM^^m^^  affirmed:  170  M  F.  146. 

Fox  e.  iBTBBHAiiioirAL  HoTBL  Co 41  App.  DiT.  140 

Order  affirmed  and  judgment  aifeeliOe  orderedforplainHf:  168  N.  T,  658. 
IVn  «.  N.  T.  SuETATED  R  R  Co 4S  App.  DIt.  6ie 

Judgment  affirmed:  168  .y.  F.  652. 
For  «.  CoxjXTt  or  Westchesteb 60  App.  Di  v.  419 

Judgment  affirmed:  168  If.  F.  180. 
Fbbbcarv.  RoTttCHZLD 49  App.  IHt.  648 

Judgment  affirmed:  168  Jf,  F.  589i 
Fbiedmak«.  Bbbhjk ...  51  App.  Div.  268 

Judgment  qfflrmed:  169  if.  F.  574. 
FuBS  0.  HcBCK. 44  App.  Dlv.  415 

Judgment  affirmed:  167  Jf,  F.  445. 
Fans  «.  N.  Y.  &  Hablem  R.  R  Co 57  App.  Div.  577 

Judgment  ref)erted:  169  J^T.  F.  270. 

Fbxtzv.  ToicFKiHS 89  App.  DIt.    78 

Order  reeereed:  168  i^.  F.  524. 

FB0UHVKI.KEB  o.  Dblawabe,  L.  &  W.  R.  R  Co 48  App.  Diy.  206 

Appeal  withdrawn :  168  If,  F.  685. 

FuLLBBTOH  «.  Mbtbopolitan  St.  Rt.  Co 68  App.  Div.     1 

Judgment  affirmed:  170  K  F.  592. 

0AU.AOHBB  «.  Baibd 54  App.  DiT.  898 

Judgment  affirmed  on  opinion  below :  170  If.  F.  566. 

GaBZ  9.  liABCABTBB 50  App.  Div.  904 

Deeieion  of  Appdlate  Ditieien  reoereed  and  judgmente  of  Special  Term  affirmed : 

169  K  F.  857. 
Oabdnbr  v.  Dbbbzbskt 52  App.  Div.  478 

Judgment  affirmed:  170  N,  F.  698. 

Ga88  fj.  SoirrHBB. 46  App.  Div.  256 

Judgment  affirmed:  167  N,  F.  604. 

Gatb8«.  Bowebs 41  App.  Div.  612 

Judgment  reversed :  169  If,  F.  14. 

Gkabok  v.  Gbbenb 47  App.  Div.  686 

Judgment  affirmed  on  opinion  below :  168  If,  F.  659. 
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Gbb  9.  Gbillet 63  App.  Div.  64$^ 

Judgment  affirmed:  169^.  T.  588. 

Gbnesbb  Nat.  Say.  &  Loan  Absk.  «.  Allen 57  App.  Div.  633 

Order  retened:  168  N,  T.  157. 
Gbnbt  «.  D.  &  H.  Canal  CJo 88  App.  Div.  631 

Judgment  reverted :  167  J^T.  T.  608. 

Gbnet  «.  Dblawabb  &  Hudson  Canal  Co 49  App.  Div.  645 

Judgment  revereed:  170  Jf.  T,  278. 
GsBDma  «.  Punk 48  App.  Div.  603 

Judgment  affirmed:  169  K  T,  572. 
Gibbons  v.  Bush  Co 62  App.  Div.  211 

Judgment  affirmed :  169  N,  T,  574. 
GoLDiCABK  «.  Magnolia  Metal  Co 44  App.  Div.    35 

Judgment  affirmed :  170  N.  T,  679. 
Graham  d.  Stbbn 51  App.  Div.  40(V 

Judgment  affirmed:  168^.  F.  517. 

Gray  «.  Richmond  Bicycle  Co 40  App.  Div.  50(^ 

Judgment  reversed  and  neio  triaX  granted :  167  N,  F.  348. 

Grimm  v.  Grimm 53  App.  Div.  62<^ 

Judgment  and  order  affirmed :  169  N,  T.  421. 

Grobb  V,  Erie  Co.  Mut.  Ins.  Co 39  App.  Div.  183 

Judgment  affirmed  on  opinion  beUno :  169  N,  T,  613. 

Grossman  «.  American  Fire  Ins.  Co 46  App.  Div.  684 

Judgment  affirmed:  170  N,  T.  565. 
Hackett  «.  SuPBEME  COUNCIL 44  App.  Div.  524 

Judgment  affirmed  :  168  N,  T.  588. 
Haffner  v.  Schmuck 49  App.  Div.  193 

Judgment  affirmed:  168  if.  T.  649. 
Hahl  «.  SuGO 46  App.  Div.  632 

Judgment  reversed:  169  N.  T,  109. 

Halleot  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 42  App.  Div.  123 

Judgment  rewreed  and  new  trial  granted :  167  JV.  T.  543. 
Hammond  v.  National  Life  Assn 58  App.  Div.  453 

Appeal  dtemissed :  168  N.  K  262. 

Hand  v.  Supreme  Council 44  App.  Div.  484 

Order  affirmed  and  judgment  absolute  ordered  for  drfendant :  167  iV".  F.  600. 
Hannon  v.  Siegel-Coofer  Co 52  App.  Div.  624 

Judgment  affirmed:  167  ^.  F.  244. 
Harris  «.  Elliott 39  App.  Div.  657 

Judgment  affirmed :  167  if.  F  542. 
Hasbrouck  tJ.  Marks 58  App.  Div.    33 

Judgment  affirmed :  170  N.  F  594. 
Hattersley  v.  Hattersley  42  App.  Div.  630 

Judgment  affirmed:  167  ^.  F.  603. 

Hatton  «.  Hilton  Bridge  Construction  Co  42  App.  Div.  398. 

Order  affirmed  and  judgment  absolute  ordered  against  d^endant :  167  K  F  590. 


Digitized  by 


Google 


BY  THE  COXJRT  OF  APPEALS.  xiii 

Hat«.  Knauth. 51  App.  Div.  623 

Judgment  affirmed:  169  J^T.  F.  2»8. 
Bayvb  V.  Bkaly 85  App.  Div.  633 

Judgment  affirmed  :  168  N,  T,  647. 

Hendebsov,  Hull  &  Co.  i?.  McNallt 48  App.  Div.  134 

Judgment  affirmed  <m  the  prevailing  opinion  below :  168  N.  T.  646. 
Hekbt  v.  Balibeubt 34  App.  Div.  631 

Judgment  affirmed:  nO If.  T.  567. 
HiCKB  «.  Hagoxtk 88  App.  Div.  573 

Judgment  affirmed :  167  N.  T.  540. 
Hill  v,  Chambeblaik 64  App.  Div.  609 

Judgment  affirmed :  170  JV:  T.  595. 
Hill  ©.  Whttb 46  App.  Div.  360 

Judgment  affirmed :  170  y.  T.  566. 
Hike  v.  YAimEBBEEK 56  App.  Div.  621 

Judgment  affirmed:  170  J\r.  F.  580. 

Hitchcock  «.  Cmr  op  Syracuse 41  App.  Div.  623* 

Judgment  affirmed:  167  If,  F.  596. 

HoE8  V.  Ocean  Steamship  Co 56  App.  Div.  259^ 

Judgment  affirmed:  170  K  T.  581. 

HoLLAKi>  House  Co.  v,  Baird 49  App.  Div.  180 

Order  of  Appellate  Divieion  reversed  and  judgment  of  Trial  Term  affirmed : 

169  N.  F.  136. 

Holland  Tbust  Co.  «.  Thomson-Houston  Co 62  App.  Div.  299 

Order  affirmed:  170  N.  F.  68. 

Hollisteb  V,  SncoNSON 36  App.  Div.    68 

Appeal  diemieeed:  170  N.  F.  357. 
Holmes  v.  Jones 87  App.  Div.  626 

Judgment  affirmed:  170  If.  F.  567. 
Hothorn  V,  Louis 52  App.  Div.  218 

Order  affirmed  and  judgment  aheoluie  ordered  fur  the  plaintiff  on  the  stipulation : 

170  If.  F.  576. 

Howard  v.  Bobbins 67  App.  Div.  245 

Order  affirmed:  170  If.  F.  498. 

HucK  «.  Rochester  R.  Co 43  App.  Div.  615 

Judgment  affirmed :  169  If.  F.  590. 
HuLSE  t;.  Bacon 40  App.  Div.    89 

Judgment  affirmed :  167  If.  F.  599. 
Hutchinbon  v.  Dotle 55  App.  Div.  640 

Judgment  reversed :  170  If.  F.  577. 

Hutchinson  v.  Parker  &  Co 39  App.  Div.  133 

Judgment  affirmed:  169  If.  Y.  579. 

Hutchinson  c.  President,  etc.,  of  Manhattan  Co 49  App.  Div.  629 

Judgment  affirmed:  170  If.  F.  579. 
Htde  V,  MiLLEB 45  App.  Div.  396 

Judgment  affirmed :  168  iT.  F.  590. 
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Impbbial  SiALB  Brick  Co.  v,  Jbwbtt «  App.  Dlv.  588 

Order  of  AppeUaU  Division  reverted,  cmd  judgment  cf  trial  court  affirmed: 

169  2r,  r,  148. 

Iin>U8TBiAL  &  Gehebal  Tbubt  «.  Tod 62  App.  Div.  195 

Judgment  retereed:  170  iT.  T,  288. 

Ibhah  c  Post 61  App.  Div.  605 

Judgment  affirmed:  167  N,  T.  581. 

IvB8«.  Ellis 50  App.  Div.  899 

Judgment  reverted :  169  K  F.  85. 

Jbnkiks  v.  John  Good  Cordage  &  Mach.  Co 56  App.  Div.  578 

Judgment  affirmed:  168  if.  F.  679. 

JoHAiWEN  «.  Eastman's  Co 44  App.  Div.  270 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  168  N,  T,  64a 

,  Johnson  v,  Alexander 46  App.  Div.     6 

Order  affirmsd  on  opinion  below  and  judgment  absolute  ordered  for  plaintiff^ : 

167  Jf.  r.  605. 
JOHNSON  V.  Haws 47  App.  Div.  597 

Judgments  affirmed :  168  ilT.  T.  654. 

Johnston  v,  Phceniz  Bridge  Co 44  App.  Div.  581 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff  on  autJumiy  of  Deming 

V.  Terminal  By,  Co.  (169  N.  Y.  1) :  169  if.  7.  581. 

Jones  t>.  City  op  New  York 57  App.  Div.  403 

Judgment  affirmed :  170  If.  T,  580. 
Jones  V.  Eellt 68  App.  Div.  614 

Judgment  affirmed :  170  ^.  T.  401. 
Jones  v.  Menke 86  App.  Div.  686 

Order  reversed  and  judgment  of  Special  Term  affirmed  :  168  If,  T,  61. 

Jones  o.  Rochester  Gas  &  El.  Co 45  App.  Div.  629 

Judgment  reversed  and  a  new  trial  granted :  168  If.  T.  65. 

Joyce  v,  Rome,  Watertown  &  O.  R.  R.  Co 92  Hun,  107 

Judgment  affirmed :  168  N,  T.  665. 
Kane  v,  Citt  of  Yonkebs 48  App.  Div.  599 

Judgment  reversed:  169  If.  T.  892. 
Kennedy  v,  Frederigh 45  App.  Div.  681 

Judgment  reversed:  168  If  F.  879. 
Kenny  v,  Monahan 58  App.  Div.  421 

Judgment  affirmed:  169  If.  F.  591. 

Kimball  v,  Lesteb 48  App.  Div.    27 

Order  affirmed  and  judgment  absolute  ordered  for  dtfendant :  167  If,  F.  570. 
KiNOMAN  V.  DuNSPAUOH 85  App.  Div.  625 

Judgment  affirmed:  170  If.  F.  582. 
Kirby  «.  D.  &  H.  C.  Co 48  App.  Div.  686 

Judgment  affirmed:  169  If.  T,  575. 
Knolls.  Third  Ave.  R.  R.  Co 46  App.  Div.  527 

Judgment  affirmed:  168  If.  F.  592. 
Eoeth  V,  Knights  Templars  &  M.  L.  I.  Co 48  App.  Div.  624 

Judgment  affirm^:  169  K  F.  610. 
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Koxpe.  Ratmosd 4dAi»p.  IHv.    82 

Appeal  dmnmd  :  167  N.  T.  578. 
Kbjlxjskgfw  o.  Tallxaic 88  App.  IMt.  278 

Judgment  ajfirmid:  170  J^.  F.  061. 

KRBKKLSRfi.AUI.BAGH.    61  App.  Div.  001 

JudgmerU affirmed:  160  iV:  T.  872. 

KuBCKSL  «.  Rtdbb 54  App.  Dlr.  262 

Judgment  affirmed  <m  opinion  beUw :  170  J^.  F.  662. 
KuHKv.SixxTB 64App.  Biy.  688 

Judgment  affirmed :  170^.  F.  675. 
KuiiUCAM  fi.  Cox. 42  App.  Diy.  620 

Judgment  affirmed:  167  J^.  F.  411. 

KuicBBBaiXB  V.  CoNOBEss  Sfbiso  Co 45  App.  Dir.  689 

Judgment  reverted  and  a  new  trial  granted :  167  If,  F.  601. 
Kurtz  «.  Potter 44  App.  IMt.  282 

Judgment  affirmed:  167  Jf.  F.  586. 

La  Tourbttb  «.  La  Tourette .^ 54  App.  Div.  187 

Appeal  dimieeid:  167  iV.  F.  618. 
Lags  «.  Eyzbard's  Bbbwebies 61  App.  IMt.  481 

Judgment  reversed:  170  Jf.  F.  444. 

Lastdoh  v.  Preferred  Accident  Iks.  Co 48  App.  Dir.  487 

Judgment  affirmed :  167  iV.  F.  577. 

XlAWAtbch€.  CooNBT 41  App.  Div.  617 

Judgment  affirmed  on  the  authority  cf  Seuehy  t.  HiUeide  Coal  d  Iron  Co.  (150  if. 

F.  219):  167  if.  F.  581. 
Lawlor  «.  Magnolia  Hbtal  Co 58  App.  Div.  618 

Judgment  termed:  198  JST,  F.  648. 
Lawrence  fi.  Dawbon 50  App.  Div.  570 

Judgment  affirmed  :  167  N.  F.  609. 
Leopold  9.  Epstein 54  App.  Div.  188 

Judgment  affirmed:  170  2i.  F.  588. 
Lett  v.  Hannbhan 68  App.  Div.  615 

Appeal  diemieeed:  169  N.  F.  600. 
LEwm  fi.  Lehigh  Yallbt  R.  R.  Co 66  App.  Div.  400 

Appeal  diemieeed:  169  N.  F.  886. 

I^TH  «.  Kewburqh  Electric  Rt.  Co 41  App.  Div.  218 

Order  affirmed  and  judgment  aJbeolute  ordered  for  defendant :  168  JT.  F.  667. 

Lcbertt  Wall  Paper  Co.  t>.  Stoker  W.  P.  Co 59  App.  Div.  858 

Judgment  affirmed:  170  K  T.  582. 

LocKWOOD  V.  City  of  Buffalo 52  App.  Div.  621 

Judgment  affirmed:  167  K  F.  597. 
LoGAK  fi.  Simpson 60  App.  Div.  617 

Appeal  diemieeed:  169  iT.  F.  599. 

LoHDQir  AssuRAKCB  CORPORATION  «.  Thoi£P80N. 54  App.  Div.  687 

Judgment  affirmed:  170  N.  F.  94. 
Lott  •.  Glaboe 48  App.  Div.  668 

Judgment  affirrned:  168  N.  F.  652. 
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Ltman  v.  Chebyer 52  App.  Div.  035 

Judgment  reversed :  168  N.  F.  48. 

Macdon ALD  «.  Bach 51  App.  Div.  549 

Judgment  affirmed  on  opinion  beUm :  169  N,  T.  615. 

Mahonbt  «.  Bernhard 45  App.  Div.  499 

Judgment  affirmed  on  opinion  below :  169  iV.  T,  589. 

Maltbt  «.  Bblden 45  App.  Div.  384 

Judgment  and  order  reversed  and  new  trial  ordered :  167  N.  T,  307. 

Manhattan  Ry.  Co.  v.  Merges 38  App.  Div.  130 

Judgment  afflrmed  on  opinion  below :  167  -ZV.  T.  539. 

Manhattan  Say.  Inst,  v.  New  York  Nat.  Ezch.  Bank 53  App.  Div.  635 

Judgment  affirmed  :  170  if.  F.  58. 

Mann  v.  Willey 61  App.  Div.  169 

Judgment  affirmed :  168  2i.  T,  664. 

Mansbach  V,  New 58  App.  Div.  191 

Judgment  affirmed  on  opinion  of  Ingraham,  J.,  below :  170  if.  T.  585. 

Markham  V  Stevenson  Brewing  Co 51  App.  Div.  468 

Judgment  affirmed :  169  N.  Y.  593. 

Markoe  V,  American  Surety  Co 44  App.  Div.  285 

Judgment  affirmed  on  opinion  below :  167  2^,  T.  602. 

Marsh  v,  Eaye. 44  App.  Div.    68 

Judgment  affirmed :  168  if.  T,  196. 

Marshall  v.  Com.  Trayelers'  Mut.  Acc.  Assn 67  App.  Div.  636 

Judgment  reversed :  170  If,  T.  484. 

Mason  v.  Corbin 41  App.  Div.  617 

Judgment  affirmed :  168  If'.  T.  687. 

Matter  of  Allaire  v.  Enoz 62  App.  Div.    29 

Order  affirmed:  168  if.  F.  642. 

Matter  of  Althause 68  App.  Div.  252 

Order  affirmed :  168  if  F.  670. 

Matter  of  Baldwin 57  App.  Div.  621 

Judgment  modified  and  as  modified  affirmed :  170  K  F.  156. 

Matter  of  Behbhann  v.  Yoorhis 65  App.  Div.    11 

Order  affirmed:  168  if  F.  867. 

Matter  of  Board  of  Education. 59  App.  Div.  258 

Order  reversed  and  order  of  Special  Term  affirmed :  169  If.  F.  456. 

Matter  of  Bobestrom 68  App.  Div.     7 

Order  affirmed:  168  if  F.  689. 

Matter  of  Boston  «&  Albany  R.  R.  Co 64  App.  Div.  257 

Order  affirmed:  170  if  F.  619. 

Matter  of  Brandreth 58  App.  Div.  575 

Order  reversed:  169  if  F.  487. 

Matter  OF  Brenner 67  App.  Div.  875 

Order  affirmed:  170  if  F.  185. 
Matter  of  Brenner 67  App.  Div.  628 

Appeal  dismissed :  170  if  F.  185. 
Matter  of  Buel 57  App.  Div.  629 

Order  affirmed:  168  if  F.  428. 
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Matter  of  Campbell 67  App.  Dir.  627 

Judgment  afflrmed:  170  iT.  F.  84. 
Matter  of  Chabot 44  App.  Div.  340 

Order  affirmed:  167  JIT.  F.  280. 
Matter  of  Chafmak 69  App.  Div.  624 

Order  affirmed:  167  iT.  F.  619. 
Matter  of  Chafuan  <j.  City  of  New  York 57  App.  Div.  588 

Order  affirmed  :  168  If,  F.  80. 
Matter  of  Citt  of  Rochester 57  App.  Div.  684 

Order  affirmed:  167  If.  F.  626. 

Matter  of  Clark 57  App.  Div.     5 

Appeal  diemisied:  169  JV.  F.  595. 
Matter  of  Clark 61  App.  Div.  887 

Order  reoeraed:  168  If.  F  427. 
Matter  of  Clintok  Avenue 57  App.  Div.  166 

Order  affirmed:  167  If.  F.  624. 

Matter  of  Cornell 66  App.  Div.  162 

Order  cf  Appellate  Divieion,  »o  far  as  modifiee  order  of  iurrog^ite,  reversed,  and 

order  of  surrogate  affirmed :  170  K  F.  428. 
Matter  of  County  of  Queens 55  App.  Div.  627 

Order  affirmed :  169  JV.  F.  608. 

Matter  of  Crajcer 59  App.  Div.  541 

Judgment  affirmed :  170  iT.  F.  271. 

Matter  of  Dauchy 59  App.  Div.  888 

Order  of  Appelate  Division  reversed  and  order  of  County  Court  affirmed : 

169  If.  F.  460. 
Matter  of  Dayieb 65  App.  Div.  245 

Order  reversed :  168  If.  T.  89. 
Matter  of  Deleyan  Avenue 54  App.  Div.  629 

Order  affirmed:  167  N.  T.  256. 

Matter  of  Deft,  of  Public  Works 68  App.  Div.  469 

Order  modified  and  as  modified  affirmed :  167  K  F.  601. 

Matter  OF  Eleventh  Street 64  App.  Div.  609 

Order  affirmed:  169  If.  F  607. 

Matter  of  Gardner 62  App.  Div.  626 

Order  affirmed  upon  opinion  in  Matter  of  McOue  v.  Bd.  of  Suprs,  (162  N.  F.  285) : 

167  If.  F  621. 

Matter  OF  OiHON 64  App.  Div.  604 

Order  modified  and,  as  modified,  affirmed:  169  If.  F.  448. 

Matter  of  Grade  Crossino  Commissioners 64  App.  Div.    71 

Order  affirmed  on  opinion  below :  169  If.  F.  605. 

Matter  of  Grade  Crossino  Comrs 59  App.  Div.  498 

Order  affirmed:  168  If.  F.  659. 

Matter  OF  Haines 57  App.  Div.  686 

Order  affirmed:  168  If.  T.  586. 
App.  Div. — ^Vol.  LXX.        ii 
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Matxbb  w  Habt 61  App.  Div.  587 

Order  canned  on  opinion  below :  168  N,  F.  640. 

Mattkb  of  Hioks H  App.  Div.  58^ 

Order  reomed :  170  N.  T.  105. 

Matteb  of  noLTON  V.  RoBiNSON ....  59  App.  J>i7.    45 

Appeal  UDithdrawn :  167  If,  Y,  616. 

Matt£r  of  Howabd 62  App.  Div.  618 

Order  c^ffhfMd:  168 N,  F.  648. 

Matteb  of  HczrrmoTON 69  App.  Biv.   96 

Order  affirmed  ae  to  New  York  Society  for  the  Rupttured  and  Crippled  and  tJie 
American  Owtrdian  Society  and  Borne  of  the  Friendlese,  and  reverted  aetothe 
BooeeoeU  Hospital  and  Children's  Aid  Society  and  the  transfer  tax  imposed  upon 
eachsociety:  168 iT.  F  899. 

Matteb  of  Johnson 57  App.  Div.  494 

Order  modified  and  as  modified  affirmed :  170  N.  Y.  189. 

Matteb  of  Kind  d.  Gottlieb 60  App.  Div.  630 

Appeal  dismissed:  168  N.  F.  596. 
Matteb  of  King 61  App.  Div.  152 

Order  modified:  168  N.  F.  58. 
Matteb  of  Laing 59  App.  Div.  612 

Order  affirmed:  170  N.  F.  631. 

Matteb  of  Langslow 52  App.  Div.  635 

Orders  modified  and  ae  modified  affirmed :  167  N,  F.  314. 

Matteb  of  Labneb 68  App.  Div.  820 

Order  of  Appellate  Division  modified :  170  N.  F.  7. 
Matteb  of  Lenox  Cobpobation 57  App.  Div.  515 

Order  affirmed:  167  N.  F.  623. 
Matteb  of  Lobd 59  App.  Div.  591 

Order  affirmed:  167  N.  F.  398. 
Matteb  of  MacFablanb 65  App.  Div.    98 

Order  affirmed:  169  N.  Y.  608. 
Matteb  of  Maiwing 69  App.  Div.  624 

Order  affirmed:  169  K  Y.  449. 
Matteb  of  Mabcellub 48  App.  Div.  639 

Order  affirmed:  168  N.  F.  662. 
Matteb  of  Melody 67  App.  Div.  628 

Order  affirmed :  170  N,  F.  185. 

Matteb  of  Miles 61  App.  Div.  562 

Order  of  Appellate  Division  reversed,  and  decree  of  Surrogate's  Court  affirmed  : 

170  JV.  F.  75. 
Matteb  of  Moulton 59  App.  Div.    25 

Order  affirmed  on  opinion  below :  168  N  F.  645. 

Matteb  of  Myeb  «.  Adam 63  App.  Div.  640 

Order  affirmed:  169  JV:  F.  605. 

Matteb  of  New  Yobk  Speedway 60  App.  Div.  122 

Order  reversed :  168  iV.  F.  134. 

Matteb  of  Nineteenth  St.  ,  Niag aba  Falls 66  App.  Div.  618 

Order  affirmed:  170  N.  F.  576. 
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Mattsb  of  Pbok W  App.  Div.  635 

Order  revened  andpreee^ng^  ditmiusd:  167  JV.  F.  891. 

Mattbb  of  Pbbb  S9 68  App.  Div.  271 

Order  aiffirmed:  168  jST.  F.  254. 

Mattsb  of  IUkdaJiL 60  App.  IHy.  689 

Order  affirmed:  168^.  F.  642. 

Mattkb  of  Regan 58  App.  Div.      1 

Order  ef  AppeUaU  Division  reversed,  and  thai  ef  the  -eurroffote  affirmed : 
167  IT.  F.  888. 

Mattbb  of  Richmond 68  App.  Div.  624 

Order  affirmed:  168  iV.  F.  885. 

Maitbb  of  RiVEBfiEDB  Pabk 59  App.  Div.  608 

Order  affirmed:  167  JT.  F.  627. 

Mattsb  of  Rosbbll 69  App.  Div.  242 

Order  affirmed:  168  if.  F  169. 

Matter  of  Slocum 60  App.  Div.  488 

Order  cf  AppeUate  Divieian  (Affirmed,  except  as  to  eommieiioners,  and  in  titat  respect 
rewrsed:  169  JV.  F.  158. 

Matter  OF  Sfdoeb 68  App.  Div.  285 

Appeal  dismissed:  168  if.  F  671. 

Matter  of  Stillwater,  etc.,  Rt.  Co.  «.  B.  &  M.  R.  R 67  App.  Div.  867 

Appeal  dismissed:  170  if.  F.  578. 

Matter  of  Stutzbagh 62  App.  Div.  219 

Order  tOirmed:  168  if.  F  416. 

Matter  of  Tatdm 61  App.  Div.  518 

Order  affirmed :  169  K  F.  514. 

Matteb  of  Town  Board  of  Schaohticokb  «.  FrrcHBiTRO  R. 

R.  Co 58  App.  Div.    16 

Order  affirmed :  169  If.  F.  609. 

Matteb  OF  TuTTLE  «.  Ibon  Nat.  Bank 67  App.  Div.  627 

Order  affirmed:  170  if.  F.  9. 

Matteb  OF  White. 52  App.  Div.  225 

Appeal  dismissed:  170  if.  F.  575. 

Matteb  of  Wilkins 48  App.  Div.  488 

Judgment  affirmed:  109  if  F.  494. 

Matteb  OF  WoTTOK 59  App.  Div.  584 

Order  affirmed:  167  if  F.  629. 

Mat  v.  Gillis. 58  App.  Div.  898 

Judgments  reversed :  169  if  F.  880. 

McCouBBATv.  St.  PaulF.  d;M.  Ins.  Co 50  App.  Div.  416 

Judgment  affirmed :  169  if  F.  590. 

McDonald 9.  Matob ....  58App.  Div.    78 

Judgment  reversed :  170  if  F.  409. 

McFadden  v.  Bloch 50  App.  Div.  419 

Judgment  affirmed:  169  if  F.  588. 

McOiLL  V,  Holmes,  Booth  &  Hatdens 48  App.  Div.  628;  54  id.  680 

Judgment  affirmed:  168  if  F  647. 


Digitized  by 


Google 


XX  CAUSES  PASSED  UPON 

McGiTEBN  0.  Fall  Bbook  Rt.  Co 52  App.  Diy.  933 

Judgment  afflrtned :  170 -tV.  F.  591. 
McMasus  «.  Wbstebn  Assurance  Co 43  App.  Div.  550 

Judgment  affirmed :  167  N.  F.  602. 

McNkvin  «.  SOLVAY  Process  Co 82  App.  Dlv.  610 

Order  affirmed  and  judgment  abeolute  ordered  for  defendant  on  opinion  below  : 

167  N.  r.  580. 

McNuLTY  «.  City  of  New  York 60  App.  Div.  250 

Judgment  affirmed :  168  iT.  T,  117. 
Melcheb  «.  BiEN 61  App.  Div.  614 

Judgment  affirmed:  170  N.  T,  598. 
Meldon  V,  Devlin 81  App.  Div.  146 

Judgment  affirmed :  167  N.  F.  578. 

Melody  d.  Goodrich 67  App.  Div.  368 

Order  euetaining  demurrer  affirmed :  170  If.  F.  185. 

Merohakts'  National  Bank  v.  Snyder 52  App.  Div.  606 

Judgment  termed :  170  JV.  F.  565. 

Mebritt  v.  Pbirano 10  App.  Div.  568 

Judgment  affirmed  on  opinion  behw :  167  N,  F.  541. 

Mbtgalf  0.  Shear ; 81  App.  Div.  635 

Judgment  affirmed:  167  If,  F.  569. 

Michaels  d.  Fishbl 51  App.  Div.  274 

Judgment  e^fflrmed,  and  judgment  abeolute  rendered  agaimt  the  defendante : 

169  K  F.  881. 
Mills  v,  Ross 89  App.  Div.  563 

Judgment  affirmed :  168  K  F.  673. 

Montgomery  v.  Brush  Blectric  III.  Co 48  App.  Div.    12 

Judgment  affirmed  on  opinion  below :  168  If.  T.  657. 

Morbv.  Enoz 52  App.  Div.  145 

Judgment  affirmed:  169  Of.  F.  591. 

Morris  v.  Metropolitan  Street  Rt.  Co 63  App.  Div.    78 

Judgment  affirmed:  170  K  F.  592. 
Murfhy  v.  Murphy 44  App.  Div.  546 

Judgment  affirmed:  167  N.  F.  604. 

Murphy  «.  N.  Y.  &  Ottawa  R.  R.  Co 58  App.  Div.  626 

Judgment  modified  and,  as  eo  modified,  affirmed :  170  N.  F.  568. 

Murphy  v.  Walsh 63  App.  Div.  619 

Appetil  dismissed :  169  If.  7.  595. 
Myers  v.  Sea  Beach  Railway  Co 43  App.  Div.  578 

Judgment  affirmed:  167  N.  F.  581. 

National  Contracting  Co.  v.  Hudson  River  W.  P.  Co 67  App.  Div.  620 

Orders  and  interlocutory  judgments  reversed :  170  If.  F.  439. 

National  Exhibition  Co.  v.  Crane 54  App.  Div.  176 

Order  affirmed :  167  If.  F.  505. 

National  Protectivb  Assn.  v.  Cumming 53  App.  Div.  227 

Order  affirmed  and  judgment  absolute  ordered  for  defendants :  170  If.  F.  815. 
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NsHABABE  Pabk  Assn.  V.  Llotd 45  App.  Div.  681 

Judgment  affli-moi:  167  N.  T.  481. 

New  Yobk  iNYEflmcsNT  &  Imp.  Co.  ©.  Cosgrove 47  App.  Div.    85 

Judgment  affirmed  on  opinion  beUno :  167  J^T.  F.  601. 

New  Tobk,  Lackawanna  &  Western  Ry.  Co.  v.  Erie  R. 

R  Co 67  App .  Di  V.  625 

Order  affirmed:  170  iT.  F.  448. 

Niagara  Falls  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 41  App.  Div.    98 

Judgment  affirmed :  168  iT.  F.  610. 

Nicholson  v.  Sternberg 61  App.  Div.    51 

Appeal  dUmiued:  170  N,  F.  589. 

NiLSSON  V.  Db  Haven. 47  App.  Div.  587 

Judgment  affirmed:  168  N,  F.  656. 

NoRTHBUP  V,  PizA 48  App.  Div.  284 

Judgment  affirmed:  167  N.  F.  578. 

CBeirnib «.  N.  Y.  C.  &H.  R.  R.  R.  Co 87  App.  Div.  547 

Order  affirm^  and  judgment  absolute  ordered  for  plaintiff:  167  y,  F.  568. 

CFarrkll  V,  Mbtbopolitan  Life  In&  Co 44  App.  Div.  554 

Judgment  affirmed :  168  2f.  F.  592. 

CHaba^.  City  of  New  York 46  App.  Div.  518 

Judgment  affirmed  on  the  pretaiUng  opinion  b^ow:  167  H.  F.  567. 

O'Leabt  «.  Erie  R.  R.  Co 51  App.  Div.    25 

Judgment  and  order  reversed,  and  judgment  entered  upon  verdict  affirmed : 

169  If.  F.  289. 

Oakbs  «.  OAKE8. 55  App.  Div.  576 

Order  affirmed  on  the  prevailing  opinion  below :  167  If.  F.  625. 

OiLLE  9.  Rodger 61  App.  Div.  612 

Order  affirmed  and  Judgment  absolute  ordered  for  drfendant  on  the  stipulcUion : 

170  If.  F.  618. 

Qnonbaga  Nation  «.  Thagher 58  App.  Div.  561 

Judgment  affirmed :  169  If.  F.  584. 

Obtbbhoxtdt  v.  Ostbbhoudt 48  App.  Div.  74;  49  id.  686 

AppeaU  dismissed:  168  If.  F.  858. 

Paigb«.  Shainwald 52  App.  Div.  849 

Judgment  of  Appellate  Divieion  reversed,  and  order  of  trial  court  affirmed : 

169  N.  F.  246. 

Pabihh  «.  K.  Y.  Pboducb  Exchange 60  App.  Div.    11 

Judgment  affirmed:  169  N.  F.  84. 

Pabkeb«.  Otsego  County  Fibb  Ins.  Co 47  App.  Div.  204 

Judgment  affirmed :  168  N.  F.  655. 

Peck«.  Schenbctady  Railway  Co 67  App.  Div.  859 

Judgment  affirmed:  170  N.  F.  298. 

Pellv.Pbll 65  App.  Div.  888 

Order  affirmed:  169  If.  T.  607. 

PlOFLS  «.  Anglo-Ahebican  8.  &L.  Assn 66  App.  Diy.     9 

Appeal  dismissed:  169  If.  F.  606. 
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Paoflb  V.  AuBTDf ({8  App.  DiT.  883 

Judgment  ofeonvieUon  affirmed  on  ifpinian  pf  Hibschbebo,  J.,  hdow : 
170  N.  r.  686. 

People  «.  Benson 67  App.  Div.  827 

Judgment  of  conviction  affirmed:  167  N,  T,  587. 

Pkoplb  «.  BiBBBCKEB 68  App.  Div.  891 

Judgment  affirmed:  169  JV.  T,  68. 

People  ex  eel.  Chribtie  o.  Boaed  of  Education 66  App.  Div.  868 

Order  affirmed:  167  N.  T.  626. 

People  ex  bbl.  Combb.,  etc.,  o.  Bd.  of  Suprb.  of  Oneida  Co.  68  App.  Div.  660 

On2«r  affirmed:  170  N:  T,  106. 

People  «.  Burt 81  App.  Dhr.  106 

Judgment  cf  eonvietion affirmed:  170  N,  T,  661. 
People  ex  bbl.  Mack  o.  Bubt 95  App.  Di^.  157 

Order  affirmed:  170  N,  T.  620. 

People  ex  rel.  Fleibchican  «.  Caldwell 64  App.  Div.    46 

Order  affirmed  on  authority  cf  People  ex  rel.  TyrdUr  v.  Warden  (167  K  T,  116) : 

168  K  T.  671. 

People  ex  bel.  Town  of  Nobth  Saleh  «.  Citt  of  New  Yobk.  69  App.  Div.  621 
Order  affirmed:  167  K  T.  627. 

People  ex  bel.  Oaxwood  v.  City  of  Stbacube 69  App.  Div.  626 

Order  affirmed:  168  if.  F.  644. 

People  ex  rel.  Cantwell  «.  Coler 61  App.  Div.  698 

Order  affirmed  on  opinion  bdow :  168  iT.  T.  648. 

People  ex  rel.  Lentilhon  v.  Coler 61  App.  Div.  228 

Appeal  diemiseed:  168  J^T.  T,  6. 

People  ex  rel.  N.  Y.  City  Church  v.  Coler 60  App.  Div.    77 

Order  affirmed  on  prevailing  opinion  below  :  168  y,  T.  644. 

People  «.  Collbtta 66  App.  Div.  570 

Judgment  of  eonvietion  termed:  169  If.  T,  609. 

People  ex  rel.  City  of  Rochester  «.  De  Witt 59  App.  IMt.  498 

Order  <xffirmed  on  opinion  below :  167  il^  T,  576. 

Pbople  ex  rel.  Wallace  v.  Diehl 60  App.  Div.    58 

Order  affirmed:  167  if.  F.  619. 
People  v.  Drayton 41  App.  Div.   40 

Order  revened  and  judgment  qf  trial  eourt  affirmed :  168  N,  F.  10. 

People  ex  rel.  Miller  «.  EjLWEin>ORF 57  App.  Div.  840 

Appeal  diemiseed:  168  if.  F.  676. 

People  ex  rel.  Amebic  an  F.  Inb.  Co.  v,  Fbitneb 68  App.  Div.  614 

Order  affirmed  on  People  ex  rel,  Weeteheeter  F.  Ine.  Co.  v.  Davenport  (91  if.  F.  574), 
and  People  ex  rel,  Nat.  Burety  Co,  v.  Feitner  (166  N,  F.  129) :  168  if  F  676. 

PlBOPLBEXBEL.  BfiAXAN  o.  Feitneb 68  App.  Div.  174 

Orders  reeemd:  168  if  F.  860. 

Pboflb  v^  BEL.  BBOdWDWAY  REALTY  Co.  f>.  Feitnbr ^61  App.  Div.  166 

Order  affirmed  on  prevailing  opinion  beUno :  168  y,  T.  661. 
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Pbovlbbzbsu  Bubbv.  Fbitnbb 59  App.  Diy.  288 

Ordtrafflfmti:  167  JT.  F.  6SU. 

PaoFUi  Kz  BKk  Cammann  9.  Feitker 61  App.  DiT.  115 

Order  affirmed :  \SAN.  F.  646. 

Pbofi^k  ex  bxi*.  Davib  «.  Feitnbr 62  App.  IMt.  618 

Orderamrmed:  168 ilT.  F.  674. 

Peopls  BX  BEU  Foley  9.  Feitnbr 68  App.  !>!▼.  614 

Order  q^rmed:  168 if.  F.  602. 

Pboflb  bx  bbl.  Kbndall  «.  Feitnbr 62  App.  Div.  620 

Order  affirmed  en  opinion  in  People  a»  f»eL  Thomipeen  v.  Feitner  (168  iV.  F.  441) : 

168  N.  F.  660. 

Pboflb  bx  bel.  Lazabub  v.  Feztnbb. 65  App.  Div.  818 

Order  affirmed:  109 if.  F.  604. 

Pboflb  bx  bbl.  Sbbbwdt- Williams  Co.  v,  Fbitnbb 60  App.  Dir.  628 

Order  affirmed  on  authority  of  People  ex  rd,  Armstrong  Cork  Co.  v.  Rfrker{161  y. 

F.  169) :  167  N.  F.  622. 

Peoplb  ex  BEL.  Soo.  Fbbb  Obubob  •.  Fbffhbb. 68  App.  Div.  181 

Order  modified:  168  if.  F.  494. 

Pboflb  ex  bel.  Soo.  Freb  Gbubgh  «l  Feitnbb 68  App.  Div.  618 

Order  modified:  168  Jf.  F.  669. 

Pboflb  bx  Rel.  Ward  v,  Feitner 61  App.  Div.  456 

Order  affirmed:  168  if.  F.  677. 

PboFCB  bx  bbl.  ZOLLIK0FFER  V.  FfelTNER    68  App.  Dlv.  615 

Order  affirmed:  168  if  F.  674. 

Pbofob  bx  BEL.  Hathbwat  «.  Fromhb 67  App.  Div.  618 

Order  affirmed:  170  if  F.  620. 

Pbofcvv.  6FABir«R. 64  App.  Div.  410 

Jfid^meni  of  eonmetien  osflrmed  :  169  if  F.  686. 

Pboflb BXBBU  MoHab«9.  CkAUs 64  App.  Div.  614 

Order  affirmed :  169  if  F.  19. 

Pboflb  «.  GROSiMAN   59  App.  Div.  626 

Judgment  of  conviction  affirmed  :  168  JV.  F.  47. 

Pboplb-bx  bbl.  Allen  «.  Haoak 6&  App.  Div.  615 

Judgment  reverted:  170  if  F  46. 

Pboflb  «.  Herlxht 66  App.  Div.  584 

Judgment  affirmed:  170  if  F.  584. 

Pboflb  BX  bbl.  Pumftanskt  v.  EsATiKa 62  App.  Div.  848^ 

Order  reversed  cmd  order  of  Special  Term  affirmed :  168  if  F.  890. 

Pboflb  bx  bbl.  Procter  v.  Eibob  Co.  Republican  Coh- 

MITTBB 68  App.  Div.  438 

Order  affirmed:  168  if  F.  689. 

Pboflb  BX  BBL.  Lodholzo.  Knox 58  App.  Div.  541 

Order  affirmed:  167  if  F.  620. 

Pboflb  ».  Krivitzet 60  App.  Div.  807 

Order  and  judgment  of  conviction  affirmed :  168  y,  F.  182. 

Pboflb  bx  bbl.  Brbwino  Co.  v.  Ltman 58  App.  Div.  470 

Order  affirmed:  168  if  F  669. 
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People  ex  bel.  Frank  Brbwert  v,  Ltman 58  App.  Div.  625 

Order  affirmed:  168  iT.  F.  258. 

People  «.  Malone 68  App.  Div.  117 

Appeal  dismitaed:  169  ilT.  F.  568. 

People  ex  bel.  Gk>LDBT  «.  Maxwell 65  App.  Div.  265 

Order  affirmed  :  169  K  F.  608. 

People  «.  McCabtht 59  App.  Div.  231 

Judgment  affirmed :  168  N,  F.  549. 

People  v.  McKekka.  . .  62  App.  Div.  827 

Appeal  dismieeed :  168  if.  F.  676. 

People  «.  McEenna 62  App.  Div.  616 

Appeal  dismissed :  168  if.  F.  677. 

People  v,  Milleb 64  App.  Div.  450 

Order  of  Appellate  Division  rsfoersed,  and  judgment  of  conviction  affirtned: 

169  K  F.  889. 

People  v.  Mitchell 49  App.  Div.  631 

Judgment  of  conviction  affirmed  :  168  if.  F.  609. 

People  v.  Moore 58  App.  Div.  687 

Judgment  of  convictio7i  affirmed :  168  if.  F.  598. 

People  ex  rbl.  Brooklyn  R.  T.  Co.  v.  Morgan 57  App.  Div.  885 

Order  modified,  and  as  modified  affirmed,  on  opinion  Mow :  168  I^,  F.  672. 

People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  «.  Morgan 57  App.  Div.  802 

Order  affirmed:  168  if.  F.  1. 

People  ex  rel.  McAvoy  v.  Murphy 65  App.  Div.  614 

Order  affirmed:  169  if  F.  604. 
People  ex  rel.  Frost  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co 61  App.  Div.  494 

Orders  of?8pecial  Term  and  Appellate  Division  reversed,  and  proceedings  remitted  to 
Special  Term,  with  directions  to  issue  an  alternative  writ  of  mandamus :  168 
if  F.  187. 

People  ex  rel.  Morbb  v,  Nussbaum 55  App.  Div.  245 

See  168  if  F.  89. 
People  ex  rel.  Scott  v.  Pitt 64  App.  Div.  316 

Order  affirmed:  169  if  F.  521. 

People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Priest 68  App.  Div.  128 

Order  €f  Appellate  Division  modified,  and  as  modified  affirmed:  169  if  >.  482. 

People  ex  rel.  Elipstein  &  Co.  v.  Roberts 86  App.  Div.  597 

Order  affirmed  on  opinion  below :  167  If,  F.  617. 

People  ex  rel.  N.  Y.  A  E.  R.  Ferry  Co.  v.  Roberts 85  App.  Div.  625 

Order  reversed:  168  N,  F.  14. 

People  ex  rel.  Clarke  v.  Roosbyblt 4   App.  Div.  611 

Order  affirmed:  168  if  F.  488. 

People  ex  rel.  Ward  v.  Schsu ...  60  App.  Div.  592^ 

Order  affirmed:  167  if  F.  292. 

People  bx  bel.  Peck  v.  Supervisors 61  App.  Div.  545 

Order  affirmed:  168  if.  F.  640. 
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Pboplb  ex  BEL.  Spaxtlding  f.  SuFERYiBOBS 66  App.  Div.  117 

Order  of  Appellate  IHvmon  modified :  170  K  T.  98. 

People  o.  Tench 59  App.  Div.  627 

Judgment  and  order  of  the  trial  court  and  of  the  Appellate  Ditinon  revei^eed  and  a 
neto  trial  ordered:  167  JVl  F.  520. 

People  «.  Wheeleb 66  App.  Div.  187 

Judgment  of  conviction  revereed:  169  if.  F.  487. 

People  «.  WiABD 61  App.  Div.  612 

Judgment  affirmed  on  the  grounds  stated  in  the  memorandum  of  the  Appellate  Dims- 

ion :  170  N,  T.  590. 

People  ex  bel.  Bolles  v.  Yobk 62  App.  Dir.  617 

Order  affirmed  on  opinion  in  People  ex  rel.  Clarke  v.  Boosevelt  (168  iV.  T,  488) :  168 

jv:  r.678. 

People  ex  bel.  Habt  v.  Yobk 65  App.  Div.  609 

Appeal  dismissed:  169  if.  T.  452. 

People  ex  bel.  Tatlob  r.  Yobk 58  App.  Div.  621 

Order  affirmed :  169  Jf.  F.  578. 
Pebbiob  «.  Peck 89  App.  Div.  890 

Judgment  affirmed :  167  if.  F.  582. 
Pebbt  v.  Bakkebb'  Life  Ins.  Co 47  App.  Div.  567 

Judgment  affirmed :  167  if.  F.  607. 
Pbtbie  «.  National  Bank  &  Loan  Co 46  App.  Div.  684 

Judgment  affirmed :  167  JV.  F.  589, 
PiCKEN  f>.  Smith 50  App.  Div.  622 

Judgment  affirmed:  169  if.  F.  580. 

Place  t).  N.  Y.  C.  &  H.  R.  R.  R.  Co 45  App.  Div.  629 

Judgment  reversed  and  new  trial  granted :  167  if.  F.  845. 

Platt  v.  Albany  Railwat 55  App.  Div.  686 

Judgment  reversed :  170  N.  F.  115. 

Platt  ».  N.  Y.  <&  Sea  Beach  Ry.  Co 68  App  Div.  401 

Order  of  AppelkUe  Division  reversed  and  that  of  the  Special  Term  affirmed : 
170  if  F.  451. 

Pope  v.  Levy 64  App.  Div.  495 

Appeal  dismissed:  170  if  F.  591. 

PoBTEB  V.  Pbudential  In8.  Co.  OP  Ambhica 68  App.  Div.  619 

Appeal  dismissed :  168  if  F.  688. 
PoBTEB  V.  Rhoadbb. 48  App.  Div.  685 

Appeal  dismissed:  170  if  F.  588. 

PoBTEB  V,  Thom 40  App.  Div.    84 

Judgment  affirmed  on  opinion  bdoto :  167  H,  F.  584. 
Pkatt  r.  Johnston 59  App.  Div.    52 

Appeal  dismissed :  167  if  F.  612. 
Pbebby  v.  Benjamin 58  App.  Div.  637 

Judgment  reversed:  169  if  F.  877. 

PuBflLEY  V,  Edge  Moob  Bridge  Works 56  App.  Div.   71 

Judgment  affirmed :  168  if  F.  589. 
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Babgbner  9.  HuBBABD 40  App.  Div.  869 

Judgment  c^finMd:  167  JIT.  T.  801. 
Rau  «4  WuffrcBBBTSR  FiBB  In8.  Co 50  App.  Div.  42S 

Judgment  affltmed:  108  K  F.  609. 
Rbbhl  v.  Mabtbns.  ...  64  App.  Div.  636 

Judgment  affirmed :  100  JVl  F.  Old. 

Reillt  V,  Sicilian  Asphalt  PAvmo  Co 81  App.  Div.  302 

Judgment  revereed:  170  if.  F.  40. 
Reibs  f>.  Town  of  Pjelhaic 53  App.  Div.  459 

Appe(d  dimUeed:  170  if.  J.  54. 

Rbtnolds  9.  Plxjmbbbs'  Material  Pbotbctive  Assn 63  App.  Div.  650 

Appeal  dimmed:  169  N.  T.  614. 
RiCHABDSON  V,  Emhett 61  App.  Div.  206 

Judgment  redereed :  170  iT.  F.  412. 

RiGHABOBON  V,  Erckens 53  App.  Div.  127 

Judgment  affirmed  on  opinion  bdow :  169  K  F.  588. 
Ribglbb  9.  Trxbunb  Association 40  App.  Div.  324 

Judgment  affirmed:  167  K  F.  542. 
RoBBBT  r.  Powell 40  App.  Div.  613 

Judgment  affirmed:  168  if.  F.  411. 
Robinson  c.  Davis 47  App.  Div.  405 

Judgment  affirmed:  169  JV.  F.  577. 
RooKBfl  V.  Pbll 47  App.  Div.  240 

Judgment  affirmed:  168  N,  F.  587. 
RosBNBEBo  f>.  Third  Ave.  R.  R.  Co 47  App.  Div.  324J 

Judgment  affirmed:  168  If,  F.  681. 
Rosenthal  0.  Weir 54  App.  Div.  275 

Judgment  affirmed:  170  if.  F.  148. 
Rowland  c.  Rowland 40  App.  Div.  607 

Judgment  affirmed :  168  K,  F.  591. 

Safety  Co-op.  &  8.  AasN.  v.  Robinson 47  App.  Div.  534 

Judgment  affirmed :  170  if.  F.  568. 

Sager  Manttfacturino  Co.  o.  Skith 45  App.  Div.  358 

Order  a^rmed  and  judgment  abeolute  ordered  for  defendant :  167  N.  F.  600. 

SAFBRSfBiN  «.  Ullman 49  App.  Div.  446 

Order  alflrmed :  168  K  F.  636. 

SARANAC4&L.  p.  R  R  Co.  V,  Arnold 41  App.  Div.  482 

Judgment  rewrmd  and  new  trial  granted :  167  if.  F.  368. 

SARASOHNt>.  Miles    52  App.  Div.  628 

Judgment  affirmed :  169  K  F.  573. 

Saunders  «.  Agricultural  Ins.  Co 39  App.  Div.  631 

Judgment  reversed  and  new  trial  granted :  167  if.  F.  261. 

Savage  v.  Nassau  Electric  R.  R.  Co 42  App.  Div.  241 

Judgment  affirmed:  168  if.  F  080. 
SCHAEFER  V.  Bluhenthal 51  App.  Div.  517 

Judgment  reversed:  169  N.  F.  221. 
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ScHiPPEB  V,  Milton 61  App.  Div.  523 

Judgment  affirmed :  169  if.  F.  588. 
Beakan  v.  Claxkr 60  App.  Div.  416 

Judgment  affirmed:  170  JT.  T.  5d4. 
Seidklbach  o.  Ekaoos 44  App.  Div.  169 

Judgment  affirmed :  167  N,  T.  685. 
Skifter  V,  Bbookltn  Heights  R.  R.  Co 56  App.  Div.    10 

Judgment  revened:  169  N.  T.  254. 

Seward  ©.  Waijss 40  App.  Div.  639 

Order  affirmed  a7id  judgment  absolute  ordered  far  plaintiff :  167  N.  T,  638. 

Shatsg  v.  Etbning  Post  Pub.  Co 66  App.  Div.  426 

Order  of  Appellate  Divieion  retened  and  order  of  special  Term  affirmed : 

168  N,  Y,  70. 

Shea  «.  Grisat  Camp  Eniohts  of  the  Maccabees 60  App.  Div.  622 

Judgment  affirmed:  170  N,  7,  572. 
8heffieli>  Farms  Co.  «.  Tuthill 47  App.  Div.  628 

Judgment  affirmed:  168  N.  T.  663. 
Shepard  v.  Met.  El.  Ry.  Co.  48  App.  Div.  462 

Judgment  affirmed :  169  N.  T.  160. 
Shokgo  «.  Miller 45  App.  Div.  889 

Judgment  affirmed:  169  K  F.  686. 
SiAS  V.  Rochester  Rt.  Co 51  App.  Div.  618 

Judgment  affirmed:  169  N.  T.  118. 

SLoreSBLAND  «.  International  Contracting  Co 48  App.  Div.  215 

Judgment  affirmed:  169  N.  T,  60. 

Smith «.  Babnum ...  50 Hun,  602 

Appeal  diemissed:  167  K  F.  595. 
Smfth  9,  COE 55  App.  Div.  685 

Judgment  affirmed:  110  If.  F.  162. 
Smith  v.  Einoston  Citt  R.  R.  Co 55  App.  Div.  148 

Judgment  affirmed:  169  Jf.  F.  616. 
Smith  v,  Lehigh  Yallet  R.  R.  Co 61  App.  Div.    46 

Judgment  reversed:  170  if.  F.  394. 
Smith  v.  Second  Nat.  Bank. 52  App.  Div.  681 

Judgment  reversed :  169  iV.  F  467. 

Smith  «.  United  Traction  &  Electric  Co 49  App.  Div.  641 

Judgment  affirmed  on  opinion  below :  168  N,  F  597. 

Shook  v,  Sullivan 58  App.  Div.  602 

Order  affirmed  and  judgment  c^bsoHute  ordered  for  plaintiff:  167  JV.  F.  586. 

Southbrton  0.  Hahn 64  App.  Div.  625 

Judgment  affirmed :  170  Jf.  F.  695. 

Spainb  «.  Btinbr 61  App.  Div.  481 

Judgment  affirmed:  168  iV.  F.  666. 
Sparuno  «.  Wells 41  App.  Div.  617 

Judgment  affirmed :  167^.  F.  603. 

Spebo  «.  West  Side  Bank  op  N.  Y 42  App.  Div.  619 

Judgment  affirmed :  168  K  F  588. 
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Spicbro.  First  National  Bank 55  App.  Div.  173 

Judgment  affirmed  an  opinion  bdow :  170  if.  F.  562. 

Sfrague  Nat.  Bank  v.  Erik  R.  R.  Co 40  App.  Div.    Od 

Appeal  dismissed:  170  if.  F.  577. 

Spukr  9.  Hall 46  App.  Div.  454 

Order  affirmed  and  Judgment  aosolute  ordered  for  dtfendaiU :  168  N.  T,  598. 

SqniRB  9.  Greene 47  App.  Div.  636 

Judgment  affirmed  on  opinion  beiow :  168  JT.  F.  659. 

State  Bank  of  Pike  v.  Napier 46  App.  Div.  403 

Judgment  affirmed :  168  if.  F.  591. 

Statbn  Island  M.  R.  R.  Co.  v,  Uinchliffb 66  App.  Div.  614 

Order  modified :  170  J!f.  F.  473. 

Steinwat  V,  VON  Bbrnuth   59  App.  Div.  361 

Appeal  dismissed:  167  if.  F.  496. 

Stbrnaman  v.  Met.  Life  Ins.  Co 49  App.  Div.  473 

Judgment  reversed :  170  2f.  F.  13. 

Stbvbnb  v.  Central  Nat.  Bank 35  App.  Div.    85 

Judgment  reversed:  168  JV;  F.  560. 
Stevens  c.  O'Neil 51  App.  Div.  864 

Judgment  affirmed :  169  N.  F.  375. 
Stevenson  «.  Fox 40  App.  Div.  354 

Judgment  affirmed:  167  J^.  F.  599. 
Stokes  v.  Hoffh an  House  46  App.  Div.  120 

Judgment  affirmed :  167  if.  F.  554. 
Stowassbr  v.  Sherman  Outfitting  Co , 46  App.  Div.  628 

Judgment  affirmed:  1C8  2f.  F.  661. 
Strauss  v.  Union  Central  Life  Ins.  Co 60  App.  Div.  633 

Judgment  affirmed:  170  If,  F.  849. 
Strubbb  tJ.  Kings  County  Trust  Co 60  App.  Div.  548 

Judgment  affirmed:  169  iV-  F.  608. 

Stutvbsant  V,  Weil 41  App.  Div.  551 

Order  of  the  Appellate  Division  reversed  and  judgment  of  the  Trial  Term  affirmed  : 

167  N.  F.  421. 
SuLLTVAN  V,  Metropolitan  St.  Ry.  Co 53  App.  Div.    89 

Judgm^t  affirmed:  170  if.  F.  570. 
Sullivan  v.  Traders'  Ins.  Co 45  App.  Div.  631 

Judgment  reversed:  169  iT.  F.  213. 

Syracuse  Salt  Co.  «.  R.,  W.  &  O.  R.  R.  Co 43  App.  Div.  203 

Judgment  affirmed:  168  iV.  F.  650. 
Taylor  v,  Klein 47  App.  Div.  343 

Judgment  affirmed:  170  if.  F.  571. 

Teachers'  Bldg.  &  L.  Assn.  v.  Sbvbrance 41  App.  Div.  311 

Appeal  Ufithdrawn:  170  if.  F.  570. 

Ten  Eyck  «.  Witbbck 55  App.  Div.  165 

Judgment  affirmed:  170  if.  F.  564. 

Thompson  v.  Hart 58  App.  Div.  433 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff  on  opinion  below  : 

169  if.  F.  571. 
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THOicaosi  «.  American  Subett  CJo 66  App.  Div,  118 

Judgment  c^rmed:  170  JT.  T.  109. 
Thusston  o.  Hookwat 40  App.  Div.  684 

Judgment  affirmed:  168  if.  T.  654. 
TowH  OP  HuwTiKGTON  V.  TiTUS 50  App.  Div.  468 

Judgment  affirmed :  169  N",  T.  579. 

Tow^jSBND  V.  Bell 42  App.  Div.  409 

Onfer  reterMd:  167  iV:  F.  462. 
Tracet  €.  Metropolitan  Street  Ry.  Co 49  App.  Div.  197 

JudgmerU  afflrmed:  168  JV.  F.  658. 

TRAPKS3fEN*8  NaT.  BaNK  V.  NATIONAL  SULETT  CO 54  App.  Div.  681 

Judgment  affirmed:  169  if.  T.  568. 
Tra8k  ».  Stl'rgeb 56  App.  Div.  625 

Judgment  reversed :  170  iV.  T.  482. 
Tripp  f>.  Skith 60  App.  Div.  499 

Judgment  affirmed:  168  2f.  T.  655. 
Tuckers.  Buffalo  R.  Ck) 58  App.  Div.  571 

Judgment  affirmed :  169  K  Y.  589. 

UxDBRHiLL  V.  Eeirns 54  App.  Div.  214 

Order  affimned  and  judgment  absolute  ordered  for  plaintiff  upon  the  stipulation  : 

170  JT.  T.  587. 
Union  Bank  v,  Keim 52  App.  Div.  185 

Judgment  afflrmed:  169  if.  T,  687. 
Union  Nat.  Bank  v.  Chapman 52  App.  Div.    67 

Judgment  reversed:  169  iT.  F.  588. 

Upteorove  v.  Schwarzwablder 46  App  Div.    20 

Order  affirmed  and  judgment  absolute  ordered  against  the  plaintiffs:  167  ^.  F.  587. 

Van  Bokkelbn  v.  Travelers'  Ins.  Co 84  App.  Div.  899 

Judgment  affirmed:  167  y,  F.  590. 
Van  Brunt  v.  Calder. 48  App.  Div.  525 

Judgment  affirmed:  167  N.  F.  458. 
Van  Buren  v.  First  National  Bank 58  App.  Div.    80 

Judgment  affirmed  :  169  K  F.  610. 

Yan  Siglbn  t.  Jamaica  El.  L.  Co 45  App.  Div.     1 

Judgment  affirmed  on  opinion  below :  168  N.  F.  650. 
Van  Wagner  ».  Thompson 58  App.  Div.  627 

Judgment  afffrmed:  167  JV.  F.  580. 
Von  Beck  «.  Thomsbn 44  App.  Div.  878 

Judgment  affirmed:  167  N,  F.  601. 
Waonsr  v.  Mallort 41  App.  Div.  126 

Judgment  affirmed:  169  if.  F.  501. 
Waldron  V,  Fargo 52  App.  Div.    18 

Judgment  reversed:  170  N,  F.  180. 

Walton  v.  Chesebrough 89  App.  Div.  665 

Judgment  affirmed  on  opinion  bdou> :  167  JV.  F.  606. 
Walton  «.  Collins 88  App.  Div.  624 

Judgment  affirmed :  167  if.  F.  588. 
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Wamslbt  0.  Atlas  Steamsbip  Co 50  App.  Div.  199 

Judgment  reversed:  168  If.  T.  588. 
Wanamakbrd.  Meoraw 48  App.  Dlv.    54 

Judgment  retersed :  168  N,  T.  125. 
Wandling  V,  Ithaca  Street  Ry.  Co 45  App.  Dir.  029 

Judgment  affirmed:  167  if.  F.  588. 
Ward  v.  Hasbrouck 52  App.  Div.  627 

Judgment  affirmed :  169  N,  F.  407. 
Warn  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co 50  App.  Div.  621 

Judgment  affirmed:  169  if.  F.  572. 

Weber  «.  TownofPelham 53  App.  Div.  459 

Appeal  dismissed:  170  if.  F.  54. 
Welded.  N.  Y.  &H.  R.  R.  Co 58  App.  Div.  687 

Judgment  reversed:  168  if.  F.  597. 

Welsh  v.  Cornell 49  App.  Div.  208 

Order  reversed:  168  if.  F.  508. 

Werner  «.  Padula 49  App.  Div.  135 

Order  affirmed  and  judgment  absolute  ordered  for  dtfendants  on  opinion  below  : 

167  If.  F.  611. 

Westcott  V,  HiooiNS 42  App.  Div.    69 

Judgment  affirmed  on  opinion  below :  169  Jf.  F.  582. 
Western  Union  Tel.  Co.  v.  Shepard 49  App.  Div.  845 

Judgment  reversed :  169  if  F.*170. 
White  v.  Tebo 48  App.  Div.  418 

Judgment  reversed :  168  if  F.  149. 
Whiteman  «.  Weed 50  App.  Div.  622 

Judgment  affirmed:  169  K  F.  611. 
Wluid  c.  Syracuse  R.  T.  R.  Co 52  App.  Div.  685 

Judgment  affirmed  :  169  if  F.  594. 
Wiggins  «.  Hazard 88  App.  Div.  628 

Judgment  affirmed:  167  if  F.  610. 

WiLGUS  V,  Wilkinson 50  App.  Div.      1 

Order  affirmed:  167  if  F.  618. 
WiLLLLMS  V.  First  Nat.  Bank 45  App.  Div.  289 

Judgment  affirmed :  167  if  F.  594. 
Wilson  v.  ^olian  Company 64  App.  Div.  887 

Judgment  affirmed:  170  if  F.  618. 

Wilson  «.  Mechanical  Orguinettb  Co 57  App.  Div.  158 

Judgment  reversed:  170  if  F.  542. 
Witherbbe  V,  Meyer 48  App.  Div.  688 

Judgment  affirmed:  168  if  F.  641. 
WooDt.  Welz 40  App.  Div.  202 

Judgment  affirmed:  167  if  F.  570. 
Woodbridge  «.  BocKBS 59  App.  Div.  508 

Judgment  affirmed:  170  if  F  596. 
WooDPORD  V,  Brinker 47  App.  Div.  682 

Judgment  affirmed :  168  if  F.  662. 
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Woods  9.  Bbldem iSApp.Div.  684 

Judgment  affirmed:  167  N,  F.  571. 

WooDWOBTHv.  N.  Y.  C.  &H.  R.  R  R.  Co 55  App.  Div.    28 

Judgment  affirmed :  170  if.  F.  589. 

Wright  v.  City  of  Mount  Ybbnon 44  App.  Div.  574 

Order  affirmed  and  judgment  abedlute  ordered  for  plaintiff:  167  N,  F.  541. 

Wright  Stbah  Ehoinb  Works  «.  Lawrence  Cement  Co.  . .  45  App.  Div.  629 
Judgment  recened  and  new  trial  granted :  167  N,  F  440. 

WuNCH  «.  Shankland 59  App.  Div.  482 

Appeal  diemieeed:  170  if.  F.  578. 

Yaw  «.  Whitmorb 46  App.  Div.  422 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff:  167  if.  F.  605. 

Young  v.  Qilmour.  59  App.  Div.  612 

Appeal  dismissed:  167  if.  F.  500. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  aflSnnance  or  reversal  of  the  Judgment  of  the  Appellate  Division  does  not 
necessarilj  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  oonUined  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
181  N.  Y.  490.)— Rep. 
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APPELLATE   DIYISION, 
Wf^RVthr  1902.* 


Abthub  Daniel  CAVANAOHy  Kespondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant. 

Negligence  —  hiU<yf  particulars  as  to  tohat  ir^uries  are  permanent. 

Where  the  complaint  in  an  action  to  recover  damages  for  personal  injuries,  after 
setting  forth  a  numher  of  injuries  which  the  plaintiff  claimed  to  have  received, 
alleges  that  "  some  of  the  said  injuries  are  permanent,"  the  defendant  is  enti- 
tled to  a  bill  of  particulars  specifying  what  injuries  the  plaintiff  claims  are 
permanent. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Hallway  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Spedi^l  Term  and  entered  in  the  office  of  the  clerk  of  the  connty 
of  New  York  on  the  30th  day  of  December,  1901,  denying  the 
defendant's  motion  for  a  bill  of  particulars. 

Addison  C.  Onnsbeey  for  the  appellant. 

T.  B.  ChcmceUor^  for  the  respondent. 

Per  Ccriam  : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the 
defendant.  The  complaint,  after  stating  the  formal  allegations  as 
to  the  defendant'^  incorporation,  etc.,  the  happening  and  manner  of 
the  occurrence  of  the  accident  and  the  negligence  of  the  defend- 

*The  other  cases  of  this  term  will  be  found  in  volume  69  App.  Div.—  [Rbp. 
App.  Div. — ^Vol.  LXX.        1 


Digitized  by 


Google 


SCHREIER  V.  HOGAN. 


First  Department,  March  Term,  1902.  [Vol.  70. 

ant,  alleges  that "  the  plaintiff  received  severe  and  permanent  injuries 
and  suffered  great  pain ; "  then  follow  specific  allegations  of  per- 
manent injuries  to  the  ear  and  hearing,  and  then  the  following,  "  his 
right  shoulder,  head,  neck,  back  and  hip  were  bruised  and  lacerated 
and  he  was  in  other  respects  bruised  and  wounded  and  became  and 
was  sick,  sore,  lame  and  disordered  and  so  remained  and  continued 
for  a  long  space  of  time ;  and  he  also  received  a  severe  shock  to  his 
nervous  system,  and  that  some  of  the  said  injuries  are  permanent." 
The  complaint  is  quite  full  and  complete  upon  the  subject  of 
injuries,  and  the  order  denying  the  motion  for  the  bill  would  be 
afSrmed  were  it  not  for  the  fact  that  in  the  last  statement  in  the 
5th  paragraph  of  the  complaint  it  is  stated  "  some  of  the  said  injuries 
are  permanent."  This  statement  leaves  the  whole  matter  of  per- 
manent injuries  open  and  gives  to  the  defendant  no  notice  of  the 
injuries  which  are  claimed  to  be  permanent  as  distinguislied  from 
those  that  are  temporary.  We  think,  therefore,  in  view  of  this 
allegations,  that  the  defendant  becomes  entitled  to  a  bill  of  particu- 
lars specifying  what  injuries  the  plaintiff  claims  are  permanent. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  for  a  bill  of  particulars  granted 
to  the  extent  of  specifying  the  injuries  which  plaintiff  declares  are 
permanent,  with  ten  dollars  costs. 

Present  —  Van  Brunt,  P.  J.,  O'Brien,  McLaughlin,  Hatch 
and  Laughlin,  JJ. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  extent  stated  in  opinion,  with  ten  dollars  costs. 


,    70  2 

e  73        167  Eli  S.  Sohreier,  as  Trustee  of  the  Estate  in  Bankruptcy  of  George 

B.  Christman,  Jr.,  Respondent,  v.  William  F.  Hogan,  Appel- 
lant, Impleaded  with  Joseph  Hogan  and  Others. 


74  467 


70  2 

78  488 


Security  for  coati-- section  3268  of  the  Code  of  Civil  Proeedwre  does  not  apply  to  an 
action  by  a  trustee  in  bankruptcy  to  set  aside  transfers  by  the  bankrupt. 

Section  3268  of  the  Code  of  Civil  Procedure,  authorizing  the  defendant  to  require 
security  for  costs,  if  the  plaintiff  is  *'  the  official  assignee  or  official  trustee  of 
a  debtor,  or  an  assignee  in  bankruptcy,  where  the  action  is  brought  upon  a 
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cause  of  action  arising  before  the  assignment,  the  appointment  of  the  trustee 
or  the  adjudication  in  bankruptcy,"  does  not  apply  to  an  action  brought  by  a 
trustee  in  bankruptcy  to  set  aside  transfers  made  by  the  bankrupt. 

Appeal  by  the  defendant,  William  F,  Hogan,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  8th  day  of  January,  1902,  vacating  an  order  theretofore  entered 
in  the  action  requiring  the  plaintiff  to  give  security  for  costs. 

Section  3268  of  the  Code  of  Civil  Procedure,  which  is  referred  to 
in  the  opinion,  provides  as  follows :  "  The  defendant  in  an  action 
brought  in  a  court  of  record,  may  require  security  for  costs  to  be 
given  as  prescribed  in  this  title,  where  the  plaintiff  was  when  the 
action  was  commenced  *  *  *  the  official  assignee  or  official 
trustee  of  a  debtor ;  or  an  assignee  in  bankruptcy,  where  the  action 
is  brought  upon  a  cause  of  action  arising  before  the  assignment,  the 
appointment  of  the  trustee  or  the  adjudication  in  bankruptcy." 

George  F.  Hickey^  for  the  appellant. 

/  ' 

Herma/n  H.  Oppenheimer^  for  the  respondent. 

Per  Curiam  : 

The  order  requiring  security  for  costs  was  properly  vacated. 
Section  3268  of  the  Code  of  Civil  Procedure  does  not  apply  to  an 
action  by  a  trustee  in  bankruptcy  to  set  aside  transfers  made  by  the 
bankrupt.  This  precise  question  was  determined  by  this  court  in 
RieUy  v.  Rosenberg  (57  App.  Div.  408),  and,  therefore,  upon  that 
authority,  the  order  here  appealed  from  must  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

Present  —  Van  Brunt,  P.  J.,  Inoraham,  McLaughlin,  Hatch 
and  Laughlin,  JJ. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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■  ■ — — —  ■    .   * 

Fannie  Market,  as  Administratrix,  etc.,  of  Joseph  P.  Mabket, 
Deceased,  Appellant,  v.  The  Supreme  Council,  Catholic 
Benevolent  Legion,  Respondent. 

Mutual  bemflt  anoeiation — a  benefit  certificate,  ultra  vires  beeauu  in  fawirefa 
brother,  is  not  enforeible  by  the  administratrix  of  the  member. 

The  objection  that  a  mutual  benefit  association  had  no  power,  under  its  constitu- 
tion, to  make  a  benefit  certificate  issued  to  a  deceased  member  payable  to  his 
brother,  is  not  available  to  the  deceased  member's  administratrix,  and  does  not 
entitle  her  to  recover  from  the  association  the  amount  stated  in  the  certificate. 

Appeal  by  the  plaintiff,  Fannie  Markey,  as  administratrix,  etc., 
of  Joseph  P.  Markey,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entei'ed  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  19th  day  of  November,  1901,  upon 
the  decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  sustaining  the  defendant's  demurrer  to  the  complaint. 

The  action  was  brought  to  recover  the  amount  of  a  benefit  certiii* 
cate  issued  by  the  defendant  to  Joseph  P.  Markey. 

Charles  Haldcme^  for  the  appellant. 

Edwin  C,  Low^  for  the  respondent. 

Per  Curiam  : 

If  it  be  true,  as  urged  by  the  appellant,  that  the  defendant  had 
BO  authority,  under  its  constitution,  to  make  the  certificate  issued 
upon  the  life  of  Joseph  P.  Markey  payable  to  the  brother,  Edward 
J.  Markey,  it  does  not  follow  that  the  plaintiff  can,  by  reason  of 
that  fact,  recover  the  amount  stated  in  the  certificate.  If  the 
defendant's  act  in  issuing  the  certificate  was  xdtra  vires  the  plain- 
tiff cannot  take  advantage  of  it,  inasmuch  as  she  has  no  certificate  at 
all,  and  comes  into  court  without  the  basis  of  any  claim  whatever. 
{Lahre  v.  Supreme  Lodge  Knigkts  dc  Ladies  of  Honor ^  27  N.  Y. 
St.  Kepr.  88.)  But  the  precise  question  here  presented  was  deter- 
mined adversely  to  the  plaintiff's  contention  in  Maguire  v.  Maguire 
(69  App.  Div.  143),  and,  therefore,  upon  that  authority,  this  judg- 
ment must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Present — Van  Brunt,  P.  J.,  Ingraham,  MoLauohun,  Hatch 
and  Laughlin,  JJ. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Union  .    70       ^5 

Tjrdst  Company  of  New  York,  as  Trnstee  of  the  Estate  of  | ^ — ^ 

Geobob  p.  Lawrence,  Deceased,  Appellant.  !    83       *28l 

Lawrence    Oraufurd    and    Robert    B.   Cbauftjbd,  an    Infant^ 

Respondents. 

Cbmmimoru  to  an  executor  and  trustee — toTienfuU  eommUeions  should  be  aUotoed  itk 

each  capacity. 

A  testator  by  his  will,  after  directing  his  "  executor"  to  pay  all  his  debts,  funeral 
and  testamentary  expenses  as  soon  as  possible  after  his  decease,  gave  the 
residue  of  his  estate  to  his  *'  executor"  in  trust,  to  manage  and  invest  the  same 
and  "to  collect  the  interest  and  income  and  apply  so  much  thereof  as  my 
sister,  Minnie  H.  Graufurd  of  Norwalk,  in  the  State  of  Connecticut,  miiy 
require  for  the  support,  education  and  maintenance  of  her  children  during  the 
terms  of  their  minority,  and  in  the  event  of  the  death  of  my  said  sister  so  much 
of  said  interest  or  income  as  my  executor  for  the  time  being  shall  deem  fit  and 
proper  for  such  support,  education  and  maintenance  of  my  said  sister's  children 
during  their  minority,  and  as  each  of  such  children  comes  of  age  I  direct  my 
said  executor  to  pay  over  to  such  child  an  equal  proportion  of  the  capital  and 
accumulated  interest  unexpended  at  that  time.  In  case  any  child  shall  die  before 
reaching  full  age  his  or  her  share  shall  go  to  increase  the  shares  of  the  surviv- 
ing brothers  and  sisters."  He  nominated  one  Marbury  to  be  "  the  sole  executor 
of  and  truetee**  under  the  will  and  provided  that,  in  the  event  of  Marbury 's 
death  or  his  failure  to  act,  the  Union  Trust  Company  of  the  city  of  New  York 
should  be  ''the  executor  of  and  trustee"  under  the  will. 

Marbury  qualified  as  executor  and  collected  and  distributed  the  income  from  the 
residuary  estate  down  to  his  death  in  March,  1895.  His  executrix,  on  whose 
accounting  as  executrix  of  the  deceased  executor  commissions  to  the  deceased 
as  executor  were  allowed  and  as  trustee  were  disallowed,  transferred  the  estate 
to  the  Union  Trust  Company. 

In  1900  the  Union  Trust  Company  filed  its  accounts  as  executor  and  a  decree  was 
entered  adjudging  tliat  "said  executor  pay  and  deliver  to  Union  Trust  Com- 
pany of  New  York,  as  trustee,  *  *  *  the  balance  of  said  estate  remaining 
in  its  hands." 

In  1901  one  of  the  beneficiaries  became  of  age  and  the  trust  company  instituted  a 
proceeding  for  a  Judicial  settlement  of  its  account. 

Mdd,  that  the  trust  company  was  entitled  to  commissions  as  trustee  upon  such 
portion  of  the  corpus  of  the  estate  as  was  payable  to  the  beneficiary  who  had 
attained  bis  majority,  for  the  reason  tliat  the  will  imposed  double  duties  upon 
the  trust  company,  namely,  those  of  an  executor,  and,  after  the  period  of 
administration  had  passed,  those  of  a  trustee,  and  for  the  additional  reason  that 
the  trust  company  had  been  discharged  as  executor  and  remained  liable  solely 
as  trustee. 
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Appeal  by  the  Union  Trust  Company  of  New  York,  as  trustee 
of  the  estate  of  George  P.  Lawrence,  deceased,  from  that  portion 
of  a  decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  said  Surrogate's  Court  on  the  6th  day  of  September, 
1901,  refusing  to  allow  commissions  to  said  company  as  trustee. 

This  proceeding  was  brought  to  settle  the  account  of  the  appel- 
lant, the  Union  Trust  Company  of  New  York,  as  trustee  of  the 
estate  of  George  P.  Lawrence,  who  died  December  15, 1891,  leav- 
ing a  will  and  codicil  thereto  which  were  duly  probated  in  New 
York  county  on  or  about  February  26,  1892. 

The  provisions  of  the  will  bearing  on  the  questions  involved  are 
as  follows : 

"  First.  I  direct  that  all  my  just  debts,  funeral  and  testamentary 
expenses  be  paid  by  my  executor  hereinafter  named  as  soon  as  may 
be  after  my  decease. 

"  Second.  All  the  rest,  residue  and  remainder  of  my  property, 
estate  and  effects  of  whatsoever  name,  nature  or  kind,  and  where- 
soever situate,  I  give,  devise  and  bequeath  to  my  executor,  herein- 
after named,  to  have  and  to  hold  the  same  upon  trust  with  authority 
to  manage  and  invest  the  same,  and  to  keep  the  same  invested  in 
bonds  and  securities  of  the  United  States  or  of  the  State  of  New 
York,  or  of  the  City  and  County  of  New  York,  or  upon  good  first 
mortgage  railroad  bonds,  or  upon  bonds  secured  by  mortgages  on 
unincumbered  and  improved  real  estate  in  the  Cities  of  New  York 
or  Brooklyn,  and  to  collect  the  interest  and  income  and  apply  so 
much  thereof  as  my  sister,  Minnie  H.  Craufurd  of  Norwalk,  in  the 
State  of  Connecticut,  may  require  for  the  support,  education  and 
maintenance  of  her  children  during  the  terms  of  their  minority, 
and  in  the  event  of  the  death  of  my  said  sister  so  much  of  said 
interest  or  income,  as  my  executor  for  the  time  being  shall  deem  fit 
and  proper  for  such  support,  education  and  maintenance  of  my  said 
sister's  children  during  their  minority,  and  as  each  of  such  children 
comes  of  age  I  direct  my  said  executor  to  pay  over  to  such  child 
an  equal  proportion  of  the  capital  and  accumulated  interest, 
unexpended  at  that  time.  In  case  any  cliild  shall  die  before  reach- 
ing full  age,  his  or  her  share  shall  go  to  increase  the  shares  of  the 
surviving  brothers  and  sisters." 

"  Fourth.  I  hereby  nominate,  constitute  and  appoint  Francis  F, 
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Marbury,  of  the  city  of  New  York,  counsellor  at  law,  to  be  the  sole 
executor  oi  and  trustee  under  this  mj  last  will  and  testament,  and  I 
hereby  declare  that  in  no  event  shall  he  be  required  to  give  bonds 
or  security  in  this  State,  or  elsewhere,  as  such  executor.  In  case  of 
the  death  of  the  said  Francis  F.  Marbury,  or  of  his  declining  or 
failing  to  qualify  and  act  as  my  executor,  then  I  hereby  nominate 
and  appoint  The  Union  Trust  Company  of  the  City  of  New  York 
to  be  the  executor  of  and  trustee  under  this  my  last  will  and  testa- 
ment, in  place  of  the  said  Francis  F.  Marbury,  with  all  the  powers, 
rights  and  duties  hereinbefore  conferred  upon  him,  and  without 
requiring  any  bonds  or  security  from  said  Union  Trust  Company  in 
this  State  or  elsewhere." 

Upon  the  probate  of  the  will  Francis  F.  Marbury  qualified  as 
executor  thereunder  and  collected  and  distributed  the  income  from 
the  estate  down  to  his  death  in  March,  1895.  His  wife,  who  was 
his  executrix,  then  transferred  the  estate  to  the  Union  Trust  Com- 
pany, since  which  time  it  has  collected  and  distributed  the  income 
and  managed  the  business  of  the  estate.  Mrs.  Marbury,  in  June, 
1897,  accounted  as  executrix  of  the  deceased  executor,  Francis  F. 
Marbury,  and  her  claim  for  commissions  as  trustee,  in  addition  to 
those  as  executor,  was  disallowed.  From  1896  until  September, 
1900,  the  Union  Trust  Company  continued  in  the  management  of 
the  estate,  and  in  tiiat  month  filed  an  account  as  executor,  and  there- 
after a  decree  was  entered,  September  8,  1900,  by  which  it  was 
adjudged  that  "said  executor  pay  and  deliver  to  Union  Trust  Com- 
pany of  New  York,  as  trustee,  *  *  *  the  balance  of  said 
estate  remaining  in  its  liands." 

Upon  one  of  the  beneficiaries  arriving  at  majority  the  trust  com- 
pany, in  1901,  initiated  this  proceeding,  by  petition,  filing  a  new 
account  and  claiming  commissions  as  trustee.  This  claim  was  disal- 
lowed by  the  surrogate,  and  it  is  from  that  portion  of  the  decree 
that  the  trust  company  appeals. 

Hoffman  MiUer^  for  the  appellant. 

Edwin  C,  Wardj  for  the  respondent  Lawrence  Craufurd. 

WiUiam  B.  McNiece^  special  guardian,  for  the  respondent  Rob- 
ert B.  Craufurd. 
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O'Bbibn,  J. : 

The  question  here  involved  is  whether  the  appellant,  the  Union 
Trust  Company,  is  entitled  to  commissions  as  trustee,  having  already 
received  full  commissions  as  executor.  As  formulated  in  McAIr 
pine  V.  Potter  (126  N.  Y.  289),  "  The  principal  question  which  is 
presented  by  this  appeal  is  whether  the  commissions  to  be  allowed 
are  to  be  governed  by  the  doctrine  of  Johnson  v.  Lawrence  (95  N. 
Y.  154),  or  Laytin  v.  Dcwidson  (95  id.  263)."  This  requires  that  we 
should  examine  those  authorities  and  apply  them  to  the  case  at  bar. 

In  Johnson  v.  Lawrence  it  was  said :  "  Taking  the  adjudged  cases 
together,  they  appear  to  establish  that  to  entitle  the  same  persons  to 
commissions  as  executors  and  as  trustees  the  will  must  provide,  either 
by  express  terms  or  by  fair  intendment,  for  the  separation  of  the 
two  functions  and  duties,  one  duty  to  precede  the  other  and  to  be 
performed  before  the  latter  is  begun,  or  substantially  so  performed ; 
and  must  not  provide  for  the  co-existence  continuously  and  from  the 
beginning,  of  the  two  functions  and  dnties ;  and  that  where  the 
will  does  so  provide  for  the  separate  and  successive  duties,  that  of 
trustee  must  be  actually  entered  upon  and  its  performance  begun, 
either  by  a  real  severance  of  the  trust  fund  from  the  general  assets, 
or  a  judicial  decree  which  wholly  discharges  the  executor  and  leaves 
him  acting  and  liable  only  as  trustee."  Applying  this  rule  to  the 
will  under  consideration,  it  was  held  that  the  two  functions  of  execu- 
tor and  trustee  co-existed  from  the  death  of  the  testator  and  the 
issue  of  letters  testamentary  until  the  final  discharge  of  the  plain- 
tiff, and  were  inseparately  blended,  so  that  double  commissions  were 
not  allowed. 

In  Laytin  v.  Davidson  {supra)  it  was  held  that  the  will  there  in 
question  contemplated  a  time  when  the  duties  of  the  executors  as 
such  should  cease  and  they  should  assume  the  character  exclusively 
of  trustees,  and  that  while  the  decree  of  settlement  of  their  accounts 
did  not  in  terms  discharge  the  executors  that  was  its  legal  effect, 
and  as  trustees  they  were  entitled  to  the  commissions  claimed, 
though  they  had  not  made  an  actual  division  of  the  trust  fund  into 
shares,  as  directed.  This  latter  case  is  also  authority  for  the  propo- 
sition that  it  makes  no  difference  upon  the  question  of  the  right  to 
commissions  whether  it  is  the  same  person  or  different  persons  who 
act  in  the  capacity  of  executor  and  trustee. 
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The  solution  of  the  qaestion,  therefore,  is  to  be  found  in  the  terms 
of  the  willy  ae  to  whether,  in  addition  to  the  ordinary  duties  of 
administering  the  estate  as  executor,  there  is  a  point  of  time  when 
Buch  duties  cease  and  the  same  or  different  persons  are,  by  direction 
of  the  will,  to  manage  the  estate  as  trustees.  The  distinction 
between  the  two  cases  referred  to  consists  in  the  fact  that  in  John- 
son  y.  Lawrence  the  plaintiffs,  as  they  were  required  under  the  will 
to  carry  on  the  business  of  the  estate  and  directed  not  to  reduce  the 
estate  for  the  purpose  of  division  until  a  certain  time,  acted  through- 
out as  executors,  while  in  Laytin  v.  Davidson^  after  such  time  had 
arrived  and  the  duties  of  executors  had  been  performed,  there 
remained  the  necessity  for  the  persons  named  continuing  in  charge 
of  the  estate  as  trustees. 

To  determine  in  what  capacity  one  acts,  it  is  important  to  keep  in 
view  what  ordinarily  are  the  duties  of  an  executor.  They  are  simi- 
lar to  those  which  in  the  event  of  intestacy  would  devolve  upon  an 
administrator.  That  is  to  say,  in  either  capacity,  the  duties  are  to 
administer  upon  the  estate  by  collecting  and  reducing  to  possession 
the  assets  of  the  estate  and,  after  paying  debts,  to  have  the  balance 
in  hand  for  distribution.  It  is  only  at  this  point  that  a  distinction 
arises,  which  is  that  an  executor  makes  distribution  under  the  will 
and  an  administrator  under  the  law. 

The  duties  of  an  executor  and  those  of  a  trustee  are  well  defined 
in  Drake  v.  Price  (5  N.  Y.  430),  as  follows :  "  To  take  possession 
of  all  the  goods  and  chattels,  and  other  assets  of  the  testator,  to  col- 
lect the  outstanding  debt  and  sell  the  goods  and  chattels  so  far  as  is 
necessary  to  the  payment  of  the  debts  and  legacies ;  to  pay  the 
debts  and  legacies,  and  under  the  order  of  the  surrogate  to  dis- 
tribute the  surplus  to  the  widow  and  children,  or  next  of  kin  of  the 
deceased.  These  acts  embrace  all  the  duties  which  appropriately 
belong  to  the  executorial  ofiice.  If  any  other  duty  is  imposed  upon 
the  executor,  or  any  power  conferred,  not  appertaining  to  the  duties 
above  enumerated,  a  trnst,  or  trust  power,  is  created,  and  the  execu- 
tor becomes  a  trustee,  or  the  donee  of  a  trust  power.  And  such 
powers  are  conferred  and  such  duties  imposed  upon  him,  not  as 
incidents  to  his  ofiice  of  executor,  but  as  belonging  to  an  entirely 
distinct  character  —  that  of  trustee.  And  in  all  such  cases  the  trust 
and  execatorship  are  distinguishable  and  separate." 
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In  the  case  at  bar  we  think  the  will  imposed  on  the  trust  com- 
pany duties  other  than  those  appertaining  to  an  executorship, 
assuming,  what  in  our  view  is  implied  —  that  upon  the  completion 
of  the  executorial  duties,  the  duties  of  trustee  were  to  commence, 
for  it  will  be  noted  in  this  connection  that  the  trust  created  is  of  the 
residuary  estate  which  can  be  ascertained  only  after  the  completion 
of  the  work  of  the  executor.  Ordinarily  the  duties  devolving  upon 
an  executor  include,  as  stated,  paying  debts  and  legacies,  and  col- 
lecting and  reducing  to  possession  the  assets  of  the  estate.  These 
duties  usually  are  completed  within  the  year  or  eighteen  months 
which  the  law  allows  for  such  purpose,  unless  under  the  terms  of  the 
will  something  remains  to  be  done  other  than  to  then  distribute  the 
estate.  Such  duties  are  purely  executorial.  "Where,  however,  in 
addition  to  the  ordinary  offices  of  administering  upon  the  estate,  there 
is  a  provision  in  the  will  that  after  a  period  fixed  the  property  is  to 
be  held  in  trust,  whether  by  the  same  or  other  persons,  there  then 
devolves  upon  such  persons  the  duties  of  the  trustee. 

Another  test  to  apply  as  to  the  capacity  in  which  one  holds  is, 
upon  whom,  if  the  person  acting  were  to  die  or  resign,  would  the 
power  of  appointment  of  a  successor  devolve  ?  In  case  of  a  trustee 
it  would,  under  the  statute,  devolve  upon  the  Supreme  Court. 
Applying  that  test  here,  it  is  evident  that  should  the  trust  company 
resign,  the  Supreme  Court  would  appoint  its  successor,  for  the 
duties  are  such  that  they  should  be  performed  by  a  trustee. 

Referring  again  to  the  will  before  us,  it  will  be  noted  that  the 
person  named  is  directed,  first,  to  pay  the  debts,  funeral  and  testa- 
mentary expenses ;  and  these  acts  are  to  be  performed,  in  the  lan- 
guage of  the  testator,  "  by  my  executor  hereinafter  named  as  soon 
as  may  be  after  my  decease."  Although  not  expressly  stated,  the 
duty  also  devolved  upon  such  executor  to  reduce  the  estate  to  pos- 
session, to  advertise  for  claims  against  the  estate,  and,  within  the 
time  prescribed  by  law,  to  discharge  all  purely  executorial  functions. 
It  was  only  when  this  work  was  completed  that  the  residue  of  the 
estate,  which  thereafter  was  to  be  managed  for  certain  purposes, 
could  be  determined.  "  All  the  rest,  residue  and  remainder,"  is, 
by  the  2d  paragraph  of  the  will,  given  to  the  same  person  to 
hold  "upon  trust"  for  certain  of  the  children  of  the  testator's 
sister,  he  to  pay  over  so  much  of  the  income  thereof  as  he  may 
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think  proper  for  their  support,  education  and  maintenance  during 
their  minority,  and  their  share  ot  the  principal  and  accumulated 
interest  when  they  arrived  at  full  age.  The  trust  so  created  is  one 
of  the  express  trusts  allowed  by  law ;  and  no  argument  is  needed  to 
sustain  the  proposition  that  a  person  who  is  thus  required  to  carry 
out  its  clearly  defined  terms  is  a  trustee.  Under  this  will,  there- 
fore, we  think  double  duties  were  imposed,  first,  those  of  executor, 
and  then,  after  the  period  of  administration  as  such  had  passed, 
those  of  trustee. 

Although  it  is  claimed  thai  the  part  of  the  decree  of  September 
8,  1900,  which  directs  the  estate  to  be  delivered  to  the  Union  Trust 
Company  "  as  trustee,"  was  inserted  through  inadvertence,  the  fact 
is  that  such  a  provision  remains  therein,  and  the  decree  has  never 
been  set  aside  or  appealed  from,  and  for  that  reason  was  just  as 
binding  upon  the  learned  surrogate  as  it  is  upon  us.  In  all  the 
cases,  including  the  one  on  which  most  reliance  has  been  placed,  that 
of  Johnson  v.  La/wrence  {8upra\  it  will  be  seen  that  one  of  the  con- 
trolling features  in  the  determination  of  the  question  of  double 
commissions  has  been  whether,  to  use  the  language  of  the  opinion 
in  that  case,  there  was  "  a  judicial  decree  which  wholly  discharges 
tlie  executor  and  leaves  him  acting  and  liable  only  as  trustee." 
That  surely  was  the  condition  here,  because  the  trust  company 
had  been  discharged  as  executor  and  the  property  had  been  turned 
over  to  it  as  trustee ;  and  when  this  proceeding  was  commenced,  it 
was  by  the  trust  company  "  as  trustee."  We  think,  then,  that  it 
was  beyond  the  power  of  the  learned  surrogate  to  disregard  that 
decree,  so  long  as  it  remained  a  valid  and  binding  adjudication  upon 
the  question  of  the  status  of  the  trust  company. 

Our  conclusion  is  that  the  decree  so  far  as  appealed  from  must  be 
reversed,  and  the  decree  modified  by  directing  the  payment  to  the 
accounting  trustee  of  commissions  on  such  portion  of  the  corpus  of 
the  estate  as  is  payable  to  Lawrence  Craufurd,  with  costs  to  appel- 
lant out  of  such  portion. 

Van  Brunt,  P.  J.,  Ingraham,  Hatch  and  Laughun,  JJ., 
concurred. 

Decree  modified  as  directed  in  opinion,  with  costs  to  appellant 
out  of  the  portion  of  the  estate  payable  to  Lawrence  Craufurd. 
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Eliza  Fbingle,  Appellant,  v,  Faknie  Louise  Bubroughs,  nee 
Temple,  Individually,  and  as  Executrix,  etc.,  of  Joseph  Hamil- 
ton Bbyan,  Deceased,  Respondent ;  Eliza  J.  Brtan  and  Others, 
Appellants,  Impleaded  with  Others. 

Phyncian*8  teatimony  as  to  information  acquired  whiU  attending  a  patient  —  what 
congtittUee  a  waiver  by  the  next  of  kin. 

Where  one  of  the  heirs  at  law  and  next  of  kin  of  a  decedent  brings  an  action 
against  the  other  heirs  at  law  and  next  of  kin  of  the  decedent  and  the  chief 
beneficiary  under  his  alleged  will  to  set  aside  the  probate  of  such  will  on  the 
ground  that  it  was  not  the  voluntary  act  of  the  decedent,  and  all  of  the  defend- 
ant heirs  at  law  and  next  of  kin  join  in  the  praver  of  the  complaint,  the  act  of 
the  plaintiff  in  calling  a  physician  who  attended  the  decedent  during  the  month 
in  which  he  died  to  testify  concerning  the  decedent's  condition  at  the  time  he 
attended  him,  constitutes  an  express  waiver,  under  section  886  of  the  Code  of 
Civil  Procedure,  of  the  provisions  of  section  834  of  that  Code,  preventing  a 
physician  fiom  disclosing  any  information  acquired  by  him  in  his  professional 
capacity. 

Appeal  by  the  plaintiff,  Eliza  Pringle,  and  by  the  defendants 
Eliza  J.  Bryan  and  others,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  Fannie  Louise  Burroughs,  nee  Temple, 
individually,  and  as  executrix,  etc.,  of  Joseph  Hamilton  Bryan, 
deceased,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  I7th  day  of  December,  1900,  upon  the  verdict  of  a 
jury  rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  5th  day  of  January,  1901,  deny- 
ing the  appellants'  motion  for  a  new  trial  made  upon  the  minutes, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day 
of  January,  1901,  denying  the  plaintiff's  motion  to  amend  the  judg- 
ment by  inserting  after  the  word  "  verdict "  the  words  "  by  direc- 
tion of  the  court." 

The  action  was  brought  to  determine  the  validity  of  the  probate 
of  the  will  of  Joseph  H.  Bryan  who  died  September  20,  1899. 
The  will  was  executed  September  6,  1899,  and  was  admitted  to  pro- 
bate on  November  6,  1899.  By  it  the  testator,  after  directing  the 
payment  of  his  debts  and  giving  to  his  aunt,  the  plaintiff  herein,  an 
annuity  of  $200  for  life,  devised  all  the  rest  of  his  estate  to  Fannie 
Louise  Temple  (the  defendant  Fannie  Louise  Burroughs),  his  cousin. 
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^'  to  have  and  to  hold  absohitely,"  expressing  the  wish  that  she  attend 
to  the  wants  of  his  two  sisters.  He  also  made  her  executrix  of  his 
will,  and  as  such  authorized  her  to  sell  and  convey  his  real  estate  as 
she  deemed  advisable. 

The  complaint  alleges  that  the  deceased  left  him  surviving  a 
widow  and  two  unmarried  sisters,  both  of  whom  are  of  unsound 
mind,  no  children  or  issue  of  deceased  child,  no  father  or  mother, 
and  no  children  of  deceased  brother  or  sister ;  that  he  owned  certain 
real  estate  at  the  time  of  his  death,  and  by  a  will  executed  prior  to 
the  one  in  question*  had  given  to  this  plaintiff  the  sum  of  $5,000, 
and  sach  will  is  the  true  and  valid  will  of  the  deceased ;  that  the 
will  admitted  to  probate  was  not  his  will  and  its  execution  "  was  not 
the  free,  unconstrained  or  voluntary  act  of  said  deceased,"  and 
that  at  the  time  it  was  or  purports  to  have  been  executed  he  was  not 
**  of  sound  mind,  memory  or  understanding  or  capable  of  making  a 
will."  The  defendants,  other  than  Burroughs,  who  were  also  inter- 
ested in  the  will,  took  sides  with  the  plaintiff  in  their  answers. 

It  appears  from  the  evidence  that  the  plaintiff,  who  lived  at  the 
home  of  the  deceased  at  the  time  of  the  trial,  was  seventy-seven 
years  old ;  that  the  deceased  when  he  died  was  fifty-two  years  of 
age  and  had  been  in  ill-health  for  about  two  years  ;  that  the  defend- 
ant Fannie  Burroughs  was  a  cousin  or  second  cousin  of  the  deceased, 
but  not  of  the  Bryan  blood,  and  that  she  used  to  come  to  the  house 
regularly  and  take  his  mother  (sister  of  the  plaintiff)  to  church,  and 
after  her  death  came  into  the  "  house  and  stayed  there  all  the  time. 
*  *  *  She  began  to  nurse"  Mr.  Bryan,  who  was  then  much 
worse,  and  looked  after  the  house  and  gave  orders  to  the  maids  up  to 
the  time  of  his  death  some  months  later ;  that  during  this  time  a 
new  will  —  the  one  in  dispute  —  was  made,  two  lawyers  coming  to 
the  house  for  that  purpose,  one  being  the  lawyer  who  had  previously 
acted  for  the  deceased. 

Upon  the  evidence  adduced,  the  court  directed  the  jury  to  find  a 
verdict  sustaining  the  probate  of  the  will ;  and  from  the  judgment 
BO  entered,  the  plaintiff  and  the  defendants  other  than  Fannie  L. 
Burroughs  appeal. 

Lewis  jE  Carr,  for  the  appellants. 

W.  TT.  Buckley^  for  the  respondent. 
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O'Brien,  J. : 

Were  it  not  for  a  ruling  upon  evidence  we  should  have  no 
hesitation  in  affirming  this  judgment ;  for  the  inferences  most 
favorable  to  plaintiflE  were  insufficient  to  warrant  any  finding  by 
the  jury  that  the  will  of  Joseph  H.  Bryan  was  not  valid  or  that  its 
execution  was  not  his  "free,  unconstrained  and  voluntary  act.'* 
The  ruling,  however,  to  which  we  will  briefly  refer,  requires  that 
the  judgment  be  reversed. 

One  of  the  physicians,  who  had  attended  the  deceased  before  he 
died,  was  called  as  a  witness  by  plaintiff,  and  tffter  testifying  that 
he  had  first  visited  Mr.  Bryan  during  September,  1899,  the  month 
of  his  death,  and  had  obtained  information  while  so  acting  pro- 
fessionally for  him,  was  asked  to  state  his  condition  at  that  time. 
Objection  was  interposed,  which  the  trial  judge  sustained,  and  the 
physician  was  prevented  from  giving  such  testimony. 

It  is  to  be  noted  in  passing  that  all  the  defendants  other  than  the 
chief  beneficiary,  Fannie  Louise  Burroughs  (rie?^  Temple),  had  joined 
with  the  plaintiff  in  asking  that  the  will  should  be  declared  invalid ; 
and,  together,  they  represented  the  heirs  at  law  and  next  of  kin  of 
Joseph  H.  Bryan.  The  exclusion  of  the  testimony  sought  to  be 
elicited  was  because  of  the  prohibition  contained  in  section  834  of 
the  Code  of  Civil  Procedure ;  and  such  ruling,  if  made  prior  to  the 
amendment  of  1893  embodied  in  section  836  of  the  Code,  would 
have  been  right.  {lienihan  v.  Dennin^  103  N.  Y.  573 ;  Matter  of 
CoUman^  111  id.  220.) 

By  that  amendment,  however,  it  is  provided  :  "  But  a  physician 
or  surgeon  may,  upon  a  trial  or  examination,  disclose  any  informa- 
tion as  to  the  mental  or  physical  condition  of  a  patient  who  is 
deceased  which  he  acquired  in  attending  such  patients  professionally, 
except  confidential  communications,  and  such  facts  as  would  tend 
to  disgrace  the  memory  of  the  patient,  when  the  provisions  of 
flection  eight  hundred  and  thirty-four  have  been  expressly  waived 
on  such  trial  or  examination  by  the  personal  representatives  of  the 
deceased  patient,  or  if  the  validity  of  the  last  will  and  testament  of 
such  deceased  patient  is  in  question  by  the  executor  or  executors 
named  in  said  will,  or  the  surviving  husband,  widow,  or  any  heir  at 
law  or  any  of  the  next  of  kin,  of  such  deceased,  or  any  other  party 
in  interest."    (Laws  of  1893,  chap.  295.) 
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As  held  in  Matter  of  Murphy  (85  Hun,  575),  "The  purpose  of 
the  amendment  evidently  was  to  open  more  widely  the  door  to  the 
introduction  of  the  evidence  of  medical  attendants  of  a  deceased 
patient  when  the  validity  of  his  will  should  be  in  question.  The 
right  of  waiver  was,  therefore,  extended  to  others  having  the  rela- 
tions mentioned  to  the  deceased,  and  to  those  having  the  legal 
relation  of  parties  in  interest,  and  who  are  properly  in  the  action  or 
proceeding  in  which  the  question  arises  before  the  court." 

It  is  insisted  by  the  respondent  that  here  there  was  no  "  express 
waiver "  and  that  the  mere  calling  of  the  physician  as  such,  was 
insufficient  to  constitute  a  waiver.  This  precise  question,  however, 
has  been  determined  adversely  to  the  respondent  in  Holcomh  v. 
Harris  (166  N.  Y.  257,  263),  where  the  court  said  :  "  It  is  difficult  to 
imagine  a  clearer  act  of  waiver  than  for  the  legal  representatives  of 
a  deceased  patient  to  call  his  former  physician  to  the  stand  and  ask 
him  to  disclose  professional  information  falling  within  the  pro- 
visions of  section  834  of  the  Code.  *  *  *  The  rejected  evi- 
dence was  material,  and,  while  regretting  the  necessity  for  a  new 
trial,  we  are  compelled  to  hold  that  this  ruling  of  the  trial  judge 
presents  reversible  error." 

We  can  add  nothing  to  this  authority,  which  is  controlling  upon 
ne,  and  requires  that  the  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Inoraham,  McLaughlin  and  Hatch,  JJ.^ 
a)ncurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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E.  Martin  Black,  Appellant,  v.  William  K.  Vandebbilt  and 

Edward  V.  W.  Kossiter,  as  Trustees  for  E.  Martin  Black, 

Respondents,  Impleaded  with  Francis  D.  Carlrt,  as  Trustee  for 

E.  Martin  Black. 

A  complaint  framed  in  equity  —  when  demurred  to,  it  mU  not  be  suitained  on  the 
theory  that  tlie  facte  etated  will  sustain  an  action  at  law. 

The  complaint  in  an  action  alleged  that  the  plaintiff  was  the  editor  and  manager 
of  a  newspaper,  and  that  in  consideration  of  services  to  be  rendered  hj  the 
plaintiff,  through  the  medium  of  his  newspaper,  in  enhancing  the  value  of  the 
stock  of  a  railroad  company,  the  defendants  agreed  to  set  apart  for  the  benefit 
of  the  plaintiff  500  shares  of  the  stock  of  such  company  and  to  place  such 
500  shares,  together  with  other  shares  owned  and  controlled  by  them,  in  a  pool 
to  be  formed  for  the  purpose  of  manipulating  the  price  of  said  stock;  that  the 
agreement  provided  that  if  the  undertaking  should  result  in  a  loss,  such  loss 
should  be  borne  by  the  defendants,  while  if  a  profit  resulted  therefrom,  **  the 
said  defendants  were,  upon  demand  of  said  plaintiff,  to  account  for  and  pay 
over  to  said  plaintiff  the  profit  that  would  be  and  become  due  to  him  on 
account  of  the  shares  so  set  apart  for  him  up  to  and  at  the  time  such  demand 
was  made." 

It  was  further  alleged  that  the  pool  was  formed  and  that  the  plaintiff  performed 
his  part  of  the  agreement,  and  that  by  reason  thereof  said  stock  "rose  rapidly 
in  value  and  large  profits  accrued  in  favor  of  the  defendants  and  said  plaintiff, 
and  said  plaintiff  thereafter  demanded  of  the  defendants  that  they  account  for 
and  pay  over  to  him  his  share  of  such  profits,  as  represented  by  the  500  shares 
aforesaid;  that  said  trust  is  still  open  and  the  accounts  of  said  trustees  have 
not  been  settled  or  adjusted,  or  the  amount  due  said  plaintiff  under  said  trust 
agreement  ascertained." 

It  was  further  alleged  that  the  defendants  allowed  one  of  their  number,  who  was 
insolvent,  to  manage  the  stock  in  the  pool,  including  the  500  shares  held  for 
the  plaintiff,  and  also  "  that  said  defendants  during  the  pendency  of  this  action 
are  doing,  and  procuring  to  be  done,  various  acts  in  violation  of  the  said  plain- 
tiff's rights  respecting  said  five  hundred  shares  of  stock  and  the  profits  already, 
or  to  be  derived  from  the  sale  thereof,  which  tend  to  rebder  any  judgment 
which  may  be  recovered  herein  ineffectual;  that  said  plaintiff  has  a  substantial 
interest  in  said  shares  of  stock  and  the  profits  already,  or  to  be  derived  from 
the  sale  thereof,  now  in  the  possession  or  under  the  control  of  said  defendants, 
as  such  trustees,  and  there  is  danger  that  such  stock  or  the  profits  already,  or 
to  be  derived  from  the  sale  thereof,  will  be  removed  by  said  defendants  beyond 
the  jurisdiction  of  said  court,  or  will  be  lost,  materially  injured  and  destroyed." 

The  complaint  demanded  as  relief  that  an  accounting  be  had  and  that  the 
defendants  pay  over  to  the  plaintiff  any  and  all  sums  of  money  or  profits 
found  to  be  due  him  thereon;  that  the  defendant  be  restrained,  pendente  lite, 
from  disposing  of  the  500  shares  of  stock,  if  still  in  their  possession  or  under 
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their  control,  and  any  and  all  sums  of  money  or  profits  due  said  plaintiff  under 
the  terms  of  said  agreement;  that  a  receiyer  of  such  500  shares  of  stock  or,  if 
said  shares  have  been  sold,  of  the  profits  derived  by  the  defendants  "as  such 
trustees  "  from  the  sale  be  appointed,  and  that  the  plaintiff  have  such  other 
and  further  relief  as  might  be  just  and  equitable. 

The  plaintiff's  counsel  stated  in  his  brief  that  *'the  amended  complaint  states  a 
good  cause  of  action  for  equitable  relief,  and  upon  the  allegations  contained  in 
the  amended  complaint  the  plaintiff  is  entitled  to  maintain  an  action  for  an 
accounting." 

BM,  that  the  complaint  was  demurrable; 

That  it  did  not  state  a  cause  of  action  for  equitable  relief  and  that,  as  equitable 
relief  alone  was  demanded  and  no  answer  had  been  interposed,  the  court  would 
not  sustain  the  complaint  on  the  theory  that  the  facts  stated  therein  entitled 
the  plaintiff  to  legal  redress. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  plaintiflf,  E.  Martin  Black,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  William 
K.  Vanderbilt  and  another,  as  trustee^  for  E.  Martin  Black,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  2l8t 
day  of  May,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  said  defendants' 
demurrer  to  the  complaint. 

The  complaint  herein  is  as  follows : 

"  I.  That  the  plaintiflf  now  is,  and  at  all  times  since  the  year  1887 
has  been,  the  editor  and  manager  of  a  newspaper  known  as  The 
Wall  Street  Daily  News, 

"  II.  That  in  or  about  the  years  1897-1898  the  said  defendants 
entered  into  an  agreement  with  said  plaintiflf,  which  agreement  was 
in  part  in  writing  and  in  part  oral,  wherein  and  whereby  they,  the 
said  defendants,  for  and  in  consideration  of  the  services  of  the 
plaintiflf,  as  hereinafter  mentioned,  agreed  to  and  did  set  apart,  as 
the  property  of  and  for  the  benefit  of  said  plaintiflf,  five  hundred 
shares  of  the  common  capital  stock  of  the  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railroad  Company,  of  the  par  value  of  $100 
per  share,  which  said  five  hundred  shares  they,  the  said  defendants, 
placed  with  other  like  shares  of  the  capital  stock  of  the  said  rail- 
road company,  owned  by  them  and  others,  and  controlled  by  them, 
for  the  purpose  of  forming  a  pool  or  combination  of  said  stock  and 
dealing  in  or  manipulating  the  price  of  the  same  on  the  New  York 
App.  Div.— Vol.  LXX,        2 
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Stock  Exchange  and  elsewhere,  with  the  view  of  enhancing  the 
vahie  of  all  of  such  shares ;  that  it  was  in  and  by  said  agreement  fur- 
ther provided  that  in  case  a  loss  should  be  incurred  in  such  dealings 
or  manipulation  it  should,  so  far  as  the  said  plaintiff  was  concerned, 
be  borne  by  the  defendants,  while  if  a  profit  resulted  therefrom  the 
said  defendants  were,  upon  demand  of  said  plaintiff,  to  account  for 
and  pay  over  to  said  plaintiff  the  profit  that  would  be  and  become 
due  to  him  on  account  of  the  shares  so  set  apart  for  him  up  to  and 
at  the  time  such  demand  was  made. 

^^  III.  That  said  agreement  further  provided  that,  in  consideration 
of  the  terms  thereof  to  be  performed,  as  aforesaid,  by  said  defend- 
ants as  such  trustees,  said  plaintiff  was  to  perform  certain  work  and 
services  on  request  and  on  behalf  of  said  defendants,  in  and  about 
the  enhancement  of  the  value  of  said  stock  through  the  medium  of 
the  said  newspaper ;  that  said  plaintiff  fully  performed  all  the  mat- 
ters and  things  by  him  to  be  performed  under  said  agreement. 

"  IV.  That  after  the  formation  by  the  defendants,  as  aforesaid,  of 
the  said  pool  or  combination,  the  market  price  of  the  shares  of  the 
said  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Bailroad  Com- 
pany, by  reason  of  the  services  of  the  plaintiff,  as  aforesaid,  and  the 
dealings  and  manipulation,  as  aforesaid,  rose  rapidly  in  value,  and 
large  profits  accrued  in  favor  of  the  defendants  and  said  plaintiff, 
and  said  plaintiff  thereafter  demanded  of  the  defendants  that  they 
account  for  and  pay  over  to  him  his  share  of  such  profits,  as  repre- 
sented by  the  500  shares  aforesaid ;  that  said  trust  is  still  open  and 
the  accounts  of  said  trustees  have  not  been  settled  or  adjusted,  or 
the  amount  due  said  plaintiff  under  said  trust  agreement  ascertained. 

*' Y.  On  information  and  belief,  that  the  said  defendants  William 
K.  Vanderbilt  and  Edward  V..  W.  Eossiter  allowed  and  still  allow 
said  defendant  Francis  D.  Carley  to  manage,  control  and  manipu- 
late said  stock,  including  said  five  hundred  shares  held  as  aforesaid, 
for  said  plaintiff  4  that  said  defendant  Francis  D.  Carley  is  insolvent 
and  unable  to  pay  his  debts,  and  has  unpaid,  outstanding  judgments 
against  him;  that  said  defendants  during  the  pendency  of  this 
action  are  doing,  and  procuring  to  be  done,  various  acts  in  violation 
of  the  said  plaintiff's  rights  respecting  said  five  hundred  shares  of 
stock  and  the  profits  already,  or  to  be  derived  from  the  sale  thereof, 
which  tend  to  render  any  judgment  which  may  be  recovered  herein 


Digitized  by 


Google 


BLACK  V.  VANDERBILT.  19 

App.  Div.J  FiBST  Depabtmbnt,  Mabch  Tebm,  1902. 

ineffectaal ;  that  said  plaintiff  has  aBubstantial  interest  in  said  shares 
of  stock  and  the  profits  already,  or  to  be  derived  from  the  sale 
thereof,  now  in  the  possession  or  under  the  control  of  said  defend- 
ants, as  such  trnstees,  and  there  is  danger  that  snch  stock  or  the 
profits  already,  or  to  be  derived  from  the  sale  thereof,  will  be 
removed  by  said  defendants  beyond  the  jurisdiction  of  said  court, 
or  will  be  lost,  materially  injured  and  destroyed. 

^^  Wherefore,  said  plaintiff  demands  judgment  against  said 
defendants : 

"  I.  That  an  accounting  be  had  of  and  concerning  the  matters 
and  things  aforesaid,  and  that  said  defendants  pay  over  to  said 
plaintiff  any  and  all  sums  of  money  or  profits  found  to  be  due  him 
upon  such  accounting. 

"  II.  That  said  defendants  and  each  and  every  of  them,  and  the 
agents,  brokers  and  employees  of  each  and  every  of  them,  be 
restrained  by  injunction,  during  the  pendency  of  this  action,  from 
interfering  with  or  disposing  of  said  five  hundred  shares  of  stock, 
held,  as  aforesaid,  for  said  plaintiff,  if  still  in  their  possession  or 
under  their  control,  and  from  interfering  with  or  disposing  df  any 
and  all  sums  of  money  or  profits  due  said  plaintiff  under  the  terms 
of  said  agreement. 

"III.  That  a  receiver  be  appointed  of  the  said  five  hundred 
shares  of  said  stock,  held,  as  aforesaid,  for  said  plaintiff,  or  if  the  said 
shares  have  been  sold,  then  and  in  that  case,  of  the  profits  derived 
by  said  defendants,  as  such  trustees,  from  the  sale  or  transfer 
thereof. 

"  IV.  That  said  plaintiff  have  such  other  and  further  relief  in 
the  premises  as  may  be  just  and  equitable,  together  with  the  costs 
and  disbursements  of  this  action." 

The  defendants  demurred  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  one  of 
the  reasons  assigned  being  that  the  plaintiff's  remedy,  if  any,  is 
legal,  and  not  equitable,  as  demanded.  The  court  sustained  the 
demurrer,  and  from  the  interlocutory  judgment  thus  entered,  the 
plaintiff  appeals. 

Robert  Z.  Stanton^  for  the  appellant.  *^.      ,  . 

Henry  B.  Anderson^  for  the  respondents. 
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O'Bribn,  J. : 

Beading  the  allegations  of  the  complaint  in  the  light  of  the  prayer 
for  relief,  there  can  be  no  doubt  that  what  the  plaintiff  sought  was 
equitable  relief  in  an  equitable  action.  Were  there  any  such  doubt, 
it  would  be  dispelled  by  the  statement  in  the  brief  of  the  plaintiff 
on  this  appeal  that  ^^  the  amended  complaint  states  a  good  cause  of 
action  for  equitable  relief,  and  upon  the  allegations  contained  in  the 
amended  complaint  the  plaintiff  is  entitled  to  maintain  an  action 
for  an  accounting." 

It  is  true  that  in  a  subsequent  part  of  the  brief  is  the  contention 
that  if,  upon  the  facts  stated,  the  plaintiff  was  entitled  to  any 
redress,  legal  or  equitable,  it  was  error  for  the  court  to  sustain  the 
demurrer.  This  latter  proposition  for  which  the  appellant  contends 
has  been  applied  in  cases  where  an  answer  has  been  interposed  and 
thereafter  the  sufficiency  of  the  complaint  was  questioned.  We  can 
find,  however,  no  authority  for  the  proposition  that  where  a  suit  is 
brought  in  equity  for  equitable  relief,  and  the  defendant  demurs,  it 
then  becomes  the  duty  of  the  court,  where  the  facts  would  not  war- 
rant equitable  redress,  to  hold  that  the  demurrer  is  bad  because  it 
might  be  concluded,  upon  some  construction  of  the  allegations  of 
the  complaint,  that  the  plaintiff  has  stated  certain  facts  which,  dis* 
regarding  all  the  others,  might  convert  the  suit  into  an  action  at 
law.  It  is  true  that  a  party  is  not  to  be  turned  out  of  court  merely 
because  he  has  failed  to  demand  the  precise  remedy  to  which  he  is 
entitled,  and  that  he  may  state  in  this  complaint  the  facts  upon 
which  he  relies  in  such  a  manner  as  to  entitle  him  either  to  legal  or 
equitable  relief.  But  here,  no  legal  redress  is  demanded,  and  it 
conclusively  appears  that  the  complaint  was  framed  for  equitable 
relief  alone. 

In  Swart  v.  Boughton  (35  Hun,  287)  it  was  said :  "  Where  all  of  the 
allegations  of  the  complaint  are  made  for  the  purpose  of  procuring 
equitable  relief,  and  where  equitable  relief  alone  is  asked  for,  the 
complaint  cannot  be  sustained  for  legal  redress  where  no  answer  has 
been  interposed."  That  case  was  followed  by  this  court  in  Cody  v. 
First  Nat,  Bank  (63  App.  Div.  199) ;  and  in  view  of  the  very  full 
discussion  there  of  the  exact  question  here  presented  for  considera- 
tion, it  is  unnecessary  to  add  to  what  was  therein  said. 

Regarding  the  question  as  settled,  therefore,  so  far  as  this  court  is 
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concerned,  we  think  that  the  disposition  made  by  tiie  Special  Term 
in  sustaining  the  demurrer  was  right.  The  interlocutory  judgment 
appealed  from  should  accordingly  be  affirmed,  with  costs,  with  leave 
to  plaintiff  within  twenty  days  to  amend  the  complaint  npon  pay* 
ment  of  costs  in  this  court  and  in  the  court  below. 

Yan  Bbunt,  p.  J.,  Patterson  and  McLaughlin,  J  J.,  concurred  • 
Lauohun,  J.,  dissented. 

Lauohlin,  J.  (dissenting) : 

The  sole  ground  of  the  demurrer  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
alleges  that  in  1897,  the  plaintiff  being  then  the  editor  and  manager 
of  The  Wall  Street  Daily  Newe^  the  defendants  entered  into  an 
agreement  with  him,  partly  in  writing  and  partly  in  parol,  whereby 
they  ^^  agreed  to  and  did  set  apart,  as  the  property  of  and  for  the 
benefit  of  said  plaintiff,"  500  shares  of  the  common  capital  stock 
of  the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Railroad  Com- 
pany, of  the  par  value  of  $100  each,  and  placed  said  stock  with  other 
like  shares  of  the  capital  stock  of  said  railroad  company,  owned 
by  them  and  others,  and  "  controlled  by  them  for  the  purpose  of  form- 
ing a  pool  or  combination  of  said  stock,  and  dealing  in  or  manipu- 
lating the  price  of  the  same  on  the  New  York  Stock  Exchange 
and  elsewhere,  with  the  view  of  enhancing  the  value  of  all  of  such 
shares ; "  that  it  was  further  provided  by  said  agreement  *^  that  in 
case  a  loss  should  be  incurred  in  such  dealings  or  manipulation 
it  should,  so  far  as  the  said  plaintiff  was  concerned,  be  borne  by  the 
defendants,  while  if  a  profit  resulted  therefrom  the  said  defend- 
ants were,  upon  demand  of  said  plaintiff,  to  account  for  and  pay 
over  to  said  plaintiff  the  profit  that  would  be  and  become  due  to  him 
on  account  of  the  shares  so  set  apart  for  him  up  to  and  at  the  time 
such  demand  was  made ; "  that  in  consideration  of  the  said  agree- 
ment on  the  part  of  the  ^^  defendants  as  such  trustees,"  the  ^'  plain- 
tiff was  to  perform  certain  work  and  services  on  request  and  on 
behalf  of  said  defendants  in  and  about  the  enhancement  of  the  value 
of  said  stock  through  the  medium  of  the  said  newspaper;"  that 
plaintiff  has  fully  performed  said  contract  on  his  part,  and  that  by 
reason  of  the  services  so  performed  by  him,  and  of  the  dealings  and 
manipulation  of  said  stock  by  the  defendants,  as  contemplated  in 
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the  agreement,  the  market  price  of  the  stock  rose  rapidly  and  large 
profits  accumulated  thereon  in  favor  of  the  parties  hereto;  that 
plaintiflE  fiiereaf ter  demanded  of  defendants  **  that  they  account  for 
and  pay  over  to  him  his  share  of  such  profits ; "  that  '^  said  trust  is 
still  open  and  the  accounts  of  said  trustees  have  not  been  settled  or 
adjusted,  or  the  amount  due  said  plaintiff  under  said  trust  agree* 
ment  ascertained ; "  that  the  other  defendants  allow  the  defendant 
Carley,  who  is  insolvent,  to  ^^  manage,  control  and  manipulate  said 
stock ; "  that  the  defendants  are  doing  and  procuring  to  be  done 
*'  various  acts  in  violation  of  the  said  plaintiff's  rights,  respecting 
said  five  hundred  shares  of  stock  and  the  profits  already,  or  to  be 
derived  from  the  sale  thereof,  which  tend  to  render  any  judgment 
which  may  be  recovered  herein  ineffectual ;  that  said  plaintiff  has  a 
substantial  interest  in  said  shares  of  stock  and  the  profits  already,  or 
to  be  derived  from  the  sale  thereof,  now  in  the  possession  or  under  the 
control  of  said  defendants,  as  such  trustees,  and  there  is  danger  that 
such  stock,  or  the  profits  already,  or  to  be  derived  from  the  sale 
thereof  will  be  removed  by  said  defendants  beyond  the  jurisdiction 
of  said  court,  or  will  be  lost,  materially  injured  and  destroyed." 

The  prayer  for  relief  is :  (1)  That  "  an  accounting  be  had,"  and 
that  defendants  pay  over  to  plaintiff  ^^  any  and  all  sums  of  money 
or  profits  found  to  be  due  him  upon  such  accounting."  (2)  That 
defendants  be  enjoined  pendente  lite  from  interfering  with  or  dis- 
posing of  said  5.00  shares  of  stock,  if  still  in  their  possession  or 
under  their  control,  or  any  money  or  profits  due  to  plaintiff  under 
said  agreement.  (3)  That  a  receiver  of  said  stock  or  of  the  profits 
derived  by  defendants  "  as  such  trustees  "  from  a  sale  or  transfer 
thereof  be  appointed.  And  (4)  the  usual  prayer  for  "  other  and 
further  relief." 

On  demurrer,  every  allegation  of  fact  and  every  fact  that  may  be 
implied  therefrom  by  reasonable  and  fair  intendment  must  be  taken 
as  true.  {Sage  v.  Culver^  147  N.  T.  241 ;  Coataworth  v.  Lehigh 
Valley  li,  Co.^  156  id.  451 ;  Oreeff  v.  Equitable  Life  Assurance 
Society,  160  id.  19.)  Under  tlie  chancery  practice,  a  demurrer 
would  of  course  lie  to  a  bill  of  complaint  not  showing  a  cause  of 
action  in  equity.  {Orandin  v.  Leroy,  2  Paige,  509;  WiswaU  v. 
Sail,  3  id.  313.)  The  Code  of  Civil  Procedure  (§  3339)  provides 
that  "there  is   only  one  form  of    civil  action.     The  distinction 
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between  actions  at  law  and  suits  in  equity,  and  the  forms  of  those 
actions  and  suits,  have  been  abolished." 

The  demurrer  follows  strictly  the  language  of  the  8th  subdivision 
of  section  488  of  the  Code  of  Civil  Procedure,  which  authorizes  a 
demurrer  where  it  appears  on  the  face  of  the  complaint  ^^  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
The  plaintiff  is  not  obliged  to  expressly  state  in  his  complaint  whether 
he  is  proceeding  at  law  or  in  equity.  The  only  requirement  is  "  a 
plain  and  concise  statement  of  the  facts  constituting "  the  cause  of 
action,  "without  unnecessary  repetition,"  and  "a  demand  of  the 
jadgment  to  which  the  plaintiff  supposes  himself  entitled."  (Code 
Civ.  Proc.  §  481,  subds.  2,  3.)  The  complaint  does  not  denominate 
the  action  a  suit  in  equity,  and  the  plaintiff  has  neither  placed  it 
upon  the  Special  Term  calendar  nor  moved  for  a  reference,  nor  done 
anything  by  which  he  has  elected  to  stand  or  fall  upon  his  complaint 
as  sufficient  for  equitable  relief.  The  prayer  for  relief  is  a  limitation 
upon  the  right  to  recover  only  where  no  answer  has  been  inter- 
posed. In  such  case,  the  judgment  may  not  be  more  favorable  to 
plaintiff  than  that  demanded  in  the  complaint;  but  where  the 
defendants  have  answered,  the  plaintiff  may  have  any  judgment 
warranted  by  the  proofs  and  embraced  within  the  issues.  (Code  Civ. 
Proc.  §  1207;  Chawant  v.MaiUard,  56  App.  Div.  11.) 

The  doctrine  has  been  announced  in  general  terms  that  if  a  case 
for  either  legal  or  equitable  relief  is  alleged,  the  complaint  is  not 
demurrable,  because  the  plaintiff  has  not  demanded  the  precise 
relief  to  which  he  is  entitled.  {Lester  v.  Seilliere^  50  App.  Div. 
239 ;  Wetmore  v.  Farter,  92  N.  Y.  76 ;  Parker  v.  Pullman  <&  Co., 
36  App.  Div.  208.)  This  rule,  however,  is  not  to  be  applied  literally 
to  all  cases.  The  judgment  must  foUow  the  allegations  as  well  as 
the  proof ;  and.  where  the  complaint  is  clearly  framed  in  equity  for 
equitable  relief,  it  may,  in  the  discretion  of  the  court,  be  dismissed 
even  at  the  trial,  although  the  evidence  shows  a  cause  of  action  at 
law  {Arnold  v.  AngeU,  62  N.  Y.  508 ;  ffawes  v.  i>aJft«,  137  id. 
465 ;  Ketchum  v.  Depew,  81  Hun,  278) ;  but  the  better  practice  in 
such  cases  is  for  the  court  to  retain  the  action  and  send  it  to  the 
trial  calendar.  {Thomas  v.  Schumacher,  17  App.  Div.  441,  447, 
448;  affd.  on  opinion  below,  163  N.  Y.  554;  Ashley  v.  Lehmann, 
-64  App.  Div.  46 ;  Em>^  v.  Pease,  20  N.  Y.  62 ;  Cuff  v.  Borland; 
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55  Barb.  482.)  The  preponderance  of  authority  seeras  to  be  to  the 
eflEect  that  on  a  demurrer,  for  the  purpose  of  ascertaining  whether  a 
good  cause  of  action  is  stated,  the  inquiry  is  whether  the  plaintiff 
would  be  entitled  to  a  judgment  for  any  relief  by  default.  Accord- 
ingly, it  is  held  that  where  a  pleading  is  framed  as  an  action  at  law^ 
and  there  is  no  prayer  for  any  form  of  equitable  relief,  if  the  com- 
plaint fails  to  state  a  good  cause  of  action  at  law,  it  is  demurrable 
even  though  the  facts  would  afford  ground  for  equitable  relief ;  and 
it  is  likewise  held  that  where  all  the  allegations  of  a  complaint  are 
for  equitable  relief,  and  equitable  relief  only  is  demanded,  if  a  good 
cause  in  equity  be  not  alleged,  the  complaint  is  demurrable  even 
though  the  facts  stated  show  that  the  plaintiff  has  a  cause  of  action 
at  law.  {Cody  v.  First  Nat.  Bank^  63  App.  Div.  199  ;  Swart  v. 
Boughton^  35  Hun,  281 ;  KeUy  v.  Dawning^  42  N.  Y.  71.) 

I  am  inclined  to  think  the  complaint  cannot  be  sustained  in 
equity.  The  allegations  are  not  sufficient,  if  proved,  to  establish  a 
partnership  between  the  parties,  and  plaintiff  is  not  entitled  to  an 
accounting  on  that  theory.  Sharing  in  the  profits  as  compensation, 
for  services  rendered  does  not  constitute  one  a  partner.  {Smith  v. 
Bodine,  74  N.  Y.  30 ;  Richa/rdeon  v.  HughiM,  76  id.  55 ;  Merchants 
Nat  Bwnk  v.  Ba/mea^  32  App.  Div.  92 ;  McCvUough  v.  Pencey 
85  Hun,  271.)  If  the  plaintiff  owned  the  stock  and  intrusted  it  to 
the  defendants  to  manipulate,  or  if  by  the  agreement  it  was  to  become 
his,  a  trust  would  exist  between  them  concerning  it,  and  he  would 
be  entitled  to  an  accounting  {Marston  v.  Oould^  69  N.  Y.  225 ; 
Marvin  v.  Brooks^  94  id.  71 ;  Parker  v.  PvJlman  cfe  Cfe.,  36  App* 
Div.  208 ;  SchmUz  v.  Oakman^  163  N.  Y.  148) ;  but  as  I  read  the 
complaint,  the  plaintiff  is  only  interested  in  the  profits.  Nor  does 
he  show  that  the  taking  of  the  account  of  defendants'  transactions 
with  the  stock  will  be  so  complicated  or  difficult  as  to  warrant  a 
court  of  equity  in  taking  cognizance  of  the  action  within  the 
authority  of  Parker  v.  PiMmam,  cfe  Co.  {ewpra). 

I  think,  however,  that  within  the  rules  stated,  the  allegations  of 
the  complaint  and  the  relief  demanded  do  not  necessarily  stamp  the 
action  as  in  equity.  The  complaint  sufficiently  avers  a  cause  of 
action  for  services  rendered  and  for  the  breach  of  the  contract  to 
account  for  profits  on  the  stock  and  pay  the  same  as  consideration 
for  such  services.    In  effect,  these  allegations  of  the  complaint 
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show  tliat  profits  have  been  earned  under  the  agreement;  that 
plaintiff  is  entitled  to  share  therein,  and  that  the  defendants  have 
ref nsed  npon  demand  to  pay  the  amonnt  owing  to  him.  The  ulti- 
mate object  of  the  action  is  to  recover  a  judgment  for  the  amount 
of  such  profits.  It  will  be  necessary  to  take  an  account  to  deter- 
mine the  amount  to  which  the  plaintiff  is  entitled  ;  and,  therefore, 
Ae  complaint,  even  if  the  action  be  deemed  at  law,  properly 
demands  that  an  accounting  be  had.  The  demand  concerning  the 
account  is  not  in  the  form  adopted  in  equity  practice,  viz.,  that 
defendants  be  directed  to  render  an  account,  but  in  the  form  author- 
ized by  the  Code  in  an  action  at  law,  viz.,  that  "an  accounting  be  had 
to  ascertain  the  amount  owing  to  plaintiff  aud  for  which  he  is  enti- 
tled to  judgment."  The  complaint  as  thus  construed  is  for  a  cause 
of  action  specified  in  section  420  of  the  Code  of  Civil  Procedure;  but 
inasmuch  as  the  snm  of  money  demanded  is  not  fixed  by  the  terms 
of  the  contract  or  capable  of  ascertainment  therefrom  by  computa^ 
tion  only,  judgment  could  not  be  taken  by  default  without  an  appli- 
cation to  the  court.  (Code  Civ.  Proc.  §§  419, 420, 1212,  1215.)  On 
such  application  the  court  or  a  judge  thereof  must  render  the  judg- 
ment to  which  the  plaintiff  is  entitled,  and  may,  "  without  a  jury  or 
with  a  jury,  if  one  is  present  in  court,  make  a  computation  or  assess- 
ment, or  take  an  account  or  proof  of  a  fact  for  the  purpose  of 
enabling  it  or  them  to  render  the  judgment  or  to  carry  it  into  effect ; 
0J.  *  *  *  direct  a  reference  or  a  writ  of  inquiry  for  either  pur- 
pose," except  that  in  an  action  for  personal  injuries  or  an  injury  to 
property,  the  damages  must  be  ascertained  on  a  writ  of  inquiry. 

If  the  action  be  regarded  as  one  to  recover  money  only,  it  is  thus. 
seen  that  the  taking  of  an  account  to  determine  the  amount  of  the 
recovery  is  expressly  authorized  by  the  Code,  even  if  the  defendant 
should  make  default.  It  is  also  authorized  by  the  Code  upon  a  trial 
or  upon  a  reference.  (Code  Civ.  Proc.  §§  1013,  1015;  Smith  v. 
Bodine,  supra  j  Wmier  v.  Consolidated  Fruit  Ja/r  Co.^  25  App. 
Div.  362;  McGvUough  v.  Pence^  supra;  Parker  v.  Pullman  (Sy 
Co.y  supra.)  An  action  to  recover  compensation  determinable  by 
the  profits  of  an  individual  or  firm  is  an  action  at  law,  and  under 
the  authorities  above  cited,  the  account  may  be  taken  by  the  court 
or  upon  a  reference.  {Thomas  v.  Schumracher,  supra  ;  Ashley  v. 
LshwAinn^  supra;   Wisner  v.  Consolidated  Fruit  Jar  Co.y  supra.) 
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In  the  case  at  bar  I  think  the  complaint  does  not  attempt  to  state 
a  canse  of  action  of  which  a  court  of  equity  would  have  exclusive 
jurisdiction,  nor  is  the  prayer  for  judgment  confined  to  a  demand 
for  equitable  relief.  A  judgment  for  money  only  is  demanded,  and 
the  taking  of  the  account  is  necessary  solely  to  determine  the 
amount.  A  temporary  injunction,  such  as  may  issue  in  an  action  at 
law,  is  prayed  for  ;  but  there  is  no  demand  for  injunctive  relief  by 
final  judgment.  It  is  true  that  some  of  the  allegations  indicate  that 
the  pleader  undertook  to  frame  his  complaint  in  equity,  but  as  no 
equitable  relief  could  in  any  aspect  of  the  case  be  awarded,  this 
should  not  be  deemed  a  controlling  election.  I  see  no  insuperable 
obstacle  to  the  plaintiffs  sustaining  and  prosecuting  his  action  to 
trial  and  final  judgment  in  a  court  of  law.  I  find  no  authority  for 
sustaining  a  demurrer  to  a  complaint  in  an  action  at  law  upon  the 
ground  that,  while  demanding  a  money  judgment,  the  amount  is 
not  stated,  owing  to  the  fact  that  it  depends  on  an  accounting.  In 
this  respect  the  McCullough  and  Wianer  Cases  (supra)  were  like 
the  case  at  bar. 

In  my  opinion,  therefore,  the  demurrer  should  have  been  over- 
ruled and  the  interlocutory  judgment  should  be  reversed,  with  costs, 
but  with  leave  to  the  defendants  to  answer  upon  payment  of  the  costs 
of  the  appeal  and  of  the  demurrer. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiflf  to  amend 
on  payment  of  costs  in  this  court  and  in  the  court  below. 


-g  Fannie  Cornelia  Handy,  as  Administratrix,  etc.,  of  Wiluam  Cole 

73       *^5lj      Handy,  Deceased,  Appellant,  v.  Metropolitan  Street  Railway 
[""to       ^"1^1     Company,  Respondent. 

1"  "^Q  26|  Hegligenee  —  a  pedestrian  injured  by  a  street  ear  in  full  view,  tchiehf  without  shw- 

|d  S3         334|        ing  up,  strikes  him  just  as  he  has  crossed  the  tracks  —  a  nonsuit  is  improper. 

In  an  action  brought  tx>  recover  damages  resulting  from  the  death  of  the  plain- 
tifTs  intestate,  who,  while  crossing  from  the  east  to  the  west  side  of  Third 
avenue,  in  the  city  of  New  York,  at  a  point  seventy  feet  south  of  Seventy- 
second  street,  about  nine  o'clock  on  a  summer  evening,  was  struck  by  one  of 
the  defendant's  south-bound  electric  street  cars  and  killed,  the  evidence  tended 
to  show  that  when  the  intestate  started  from  the  sidewalk,  which  was  thirty- 
three  feet  from  the  south-bound  track,  the  car  was  at  the  south  crosswalk  of 
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Seventy -secoDd  street;  that  the  intestate  proceeded  at  an  ordinary  walk  and 
that  when  he  had  reached  the  easterly  rail  of  the  south-bound  track  the  car  was 
fifteen  or  twenty  feet  away;  that  when  he  reached  the  westerly  rail  of  the 
south-bound  track  the  car  was  only  five  feet  away,  and  that,  before  he  could 
step  off  the  westerly  rail,  he  was  struck  by  the  car. 

The  evidence  also  tended  to  show  that  the  car  was  traveling  about  twenty  miles 
an  hour  and  that  the  motorman  made  no  effort  to  stop  it  until  after  the  col- 
lision, and  did  not  succeed  in  doing  so  until  it  had  traveled  about  ninety  feet. 

The  plaintiff  offered  to  show  that  the  motorman  did  not  sound  his  gong,  or  give 
any  other  warning  to  the  intestate;  but  this  evidence  was  excluded  by  the 
court.  Both  the  car  and  the  avenue  were  brilliantly  lighted,  and  if  either  the 
motorman  or  the  intestate  had  looked  he  could  have  ascertained  the  position  of 
the  other. 

Beld,  that  it  was  error  for  the  court  to  dismiss  the  complaint; 

That  the  Jury  might  infer  that  the  motorman's  failure  to  sbcken  the  speed  of 
the  car  or  to  give  any  warning  of  its  approach  was  due  to  an  error  of  judg- 
ment, in  assuming  that  the  intestate  would  be  able  to  cross  in  safety,  which 
error  of  judgment  would  not  necessarily  constitute  negligence,  or  else  that  his 
failure  to  slacken  the  speed  of  the  car  or  to  give  any  warning  of  its  approach 
was  a  failure  to  observe  that  degree  of  care  which  he  should  have  observed 
with  respect  to  a  person  in  the  position  in  which  the  intestate  then  was; 

That,  by  the  same  process  of  reasoning,  the  jury  might  have  found  that  the 
intestate  was  guilty  of  a  mere  error  of  judgment,  and  not  of  contributory 
negligence.  In  attempting  to  cross  the  street  in  front  of  the  car  without  accel- 
erating his  steps. 

Upon  an  appeal  from  a  judgment,  entered  upon  a  nonsuit,  the  plaintiff  is 
entitled  to  the  most  favorable  inference  which  can  be  drawn  from  the  evidence 
admitted  or  which  should  have  been  admitted. 

Van  Bruitt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  Fannie  Cornelia  Handy,  as  administra- 
trix, etc.,  of  William  Cole  Handy,  deceased,  from  a  judgment  of 
tlie  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of  April, 
1901,  npon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  11th  day  of  March,  1901,  deny- 
ing  the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes, 

James  HusseU  Soley,  for  the  appellant. 

CharleB  F.  Brown^  for  the  respondent. 

O'Bbibn,  J. : 

The  plaintiff's  intestate,  while  crossing  to  the  westerly  side  of 
Third  avenue,  about  seventy  feet  south  of  Seventy-second  street,  at 
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a  few  minutes  after  nine  o'clock  on  the  evening  of  July  11,  1900, 
was  struck  by  the  defendant's  south-bound  electric  car  and  thrown 
from  the  track  and  killed. 

The  dieceased  was  a  man  about  fifty  years  of  age.  The  evidence 
is  that  he  was  walking,  and  continued  to  walk  until  he  was  struck, 
at  a  natural  and  ordinary  gait,  and  that  he  started  from  the  side- 
walk, which  is  thirty-three  feet  from  the  track  where  the  accident 
occurred,  when  the  electric  car  was  at  the  south  crosswalk  of 
Seventy-second  street  —  seventy  feet  north  of  the  place  of  the  col- 
lision.  The  avenue  was  well  lighted  from  the  electric  lights  and 
store  windows,  and  the  plaintiflPs  witnesses  clearly  saw  the  deceased 
at  a  distance  of  one  hundred  feet.  There  were  no  other  cars  or 
vehicles  about,  and  the  electric  car  was  brilliantly  illuminated.  The 
car  did  not  stop  at  Seventy-second  street,  and  there  is  evidence  that 
it  did  not  lessen  its  speed  until  the  accident  occurred,  and  that  it 
then  ran  some  eighty  or  ninety  feet  further  on.  When  struck  the 
deceased  had  passed  the  middle  of  the  track,  and  was  about  to  step 
over  the  westerly  rail  when  he  was  hurled  through  the  air  and 
landed  some  fifteen  feet  away  from  the  car  in  a  southwesterly  direc- 
tion, sustaining  a  fractured  skull,  from  which  injury  he  soon  died. 

One  of  the  plaintiff's  witnesses,  Strauss,  apparently  a  hostile  wit- 
ness, was  sitting  at  the  time  of  the  accident  in  front  of  a  store  on 
the  easterly  side  of  the  avenue,  about  one  hundred  feet  away,  and 
testified  that  as  the  deceased  crossed  the  track  his  face  appeared  to  be 
about  west — about  half-way  position  —  not  looking  up  the  street, 
but  looking  towards  the  northwest  slightly.  Formerly  he  had  made 
the  statement :  "  He  was  turned  a  little  up  the  street ;  he  seemed  to 
be  looking  in  that  direction,"  and  upon  being  further  interrogated, 
said  the  deceased  was  looking  "  slightly  up  the  street."  This  wit- 
ness also  testified  (and  no  other  witness  testified  on  the  subject)  that 
the  car  was  about  fifteen  or  twenty  feet  away  from  plaintiff's  intes- 
tate when  he  stepped  on  the  easterly  rail  of  the  south-bound  track  — 
and  was  five  feet  away  when  he  stepped  on  the  westerly  rail.  He 
also  testified  :  "  The  motorman  reversed  his  brake  immediately  after 
the  collision  *  *  *  the  car  was  coming  very  fast."  A  police- 
man, who  had  seen  the  accident  and  had  testified  among  other  thinga 
that  the  car  could  have  been  seen  and  heard  a  considerable  distance, 
was  asked :  '^  Did  you  hear  any  ringing  of  a  bell  by  the  motorman  ?  '^ 
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and  objection  was  made  to  the  question,  which  objection  was 
sustained  and  exception  taken.  Other  questions  as  to  whether  any 
warning  was  given  by  the  motorman  and  whether  the  witness  had 
called  out  to  the  motorman  to  stop  and  he  did  stop  after  such  calling, 
were  ruled  out,  exceptions  being  duly  taken.  This  witness  and 
others  testified  that  the  deceased  was  facing  directly  west. 

At  the  close  of  the  plaintiff's  evidence  the  learned  trial  judge 
dismissed  the  complaint,  and  the  question  on  this  appeal  is  as  to 
whether  such  ruUng  was  right. 

The  rule  has  been  frequently  stated  that  in  reviewing  a  judgment 
upon  a  nonsuit  the  plaintiff  is  entitled  to  the  benefit  of  the  most 
favorable  inference  that  can  be  drawn  from  the  evidence  admitted 
or  which  should  have  been  admitted.  If  there  are  two  inferences, 
one  favorable  and  the  other  unfavorable  to  the  plaintiff's  cause  of 
action,  in  determining  whether  a  dismissal  of  the  complaint  is  right, 
we  must  take  that  inference  which  is  favorable  to  plaintiff. 

Another  rule  supported  by  McDonald  v.  MetropoUtcm  St,  By. 
Co.  (167  N.  Y.  66)  is  thus  summarized  in  the  headnote  of  that 
case :  "  The  court  cannot  in  any  case  where  the  right  of  trial  by 
jury  exists  and  the  evidence  presents  an  actual  issue  of  fact, 
properly  direct  a  verdict ;  if  in  such  a  case  it  is  dissatisfied  with  the 
verdict  because  against  the  weight  or  preponderance  of  evidence,  it 
may  be  set  aside,  but  a  new  trial  must  be  granted  before  another 
jury,  and  the  direction  of  a  verdict  under  such  circumstances  is 
reversible  error." 

It  follows,  we  think,  from  these  rules,  that  where  the  complaint 
is  dismissed  at  the  close  of  the  plaintiff's  case,  then  if  from  the  evi- 
dence two  inferences  can  be  drawn,  one  supporting  and  the  other 
destroying  the  alleged  cause  of  action,  it  is  for  the  jury  to  say 
which  of  the  two  shall  be  drawn. 

Taking  the  facts  most  favorable  to  the  plaintiff,  it  here  appears 
that  the  deceased  on  the  night  in  question  was  desirous  of  crossing 
between  Seventy-second  and  Seventy-first  streets  from  the  east  to 
the  west  side  of  Third  avenue,  and  when  he  reached  the  easterly 
tracks  upon  which  the  north-bound  cars  were  propelled,  the  car 
which  subsequently  struck  him  was  a  considerable  distance  away  on 
the  other  track  bound  in  a  southerly  direction ;  and  that  having 
reached  the  south-bound  track,  he  proceeded  at  an  ordinary  walk  to 
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cro88,  tlie  car  at  that  time,  when  he  reached  the  easterly  rail  of  the 
south-bound  track,  being  from  fifteen  to  twenty  feet  away,  but  com- 
ing at  a  speed  so  rapid  —  as  testified  by  one  of  the  witnesses — that 
it  took  only  three  seconds  to  run  eighty  or  ninety  feet  after  the  col- 
lision,  which  would  be  at  the  rate  of  over  twenty  miles  an  hour. 
The  deceased  had  almost  cleared  the  track,  having  reached  the 
westerly  rail,  when  he  was  struck.  One  witness  testified  that  when 
he  arrived  at  this  point  the  car  was  five  feet  away,  but  before  he 
could  leave  the  rail,  which  would  have  required  no  more  than  a 
second  (evidently  but  a  step  or  two),  the  car  hit  him.  From  this  it 
would  appear  that  the  car  went  a  distance  of  at  least  five  feet  before 
the  man  could  take  the  step  necessary  to  clear  the  track. 

An  effort  was  made,  but  under  the  rulings  of  the  court,  unsuc- 
cessfully, to  show  that  no  gong  was  sounded  nor  any  signal  given 
by  the  motorman,  by  shouting  or  otherwise,  to  warn  the  deceased  of 
his  danger,  and,  such  evidence  being  competent,  we  must  regard 
the  case  as  though  it  were  admitted.  Further,  it  appears  that  the 
deceased  was  thrown  violently  a  distance  of  fifteen  feet  to  one  side 
and  ahead  of  the  car,  and  that  no  effort  whatever  was  made  by  the 
motorman  to  stop  the  car  until  after  the  collision. 

We  have,  therefore,  an  accident  which  occurred  on  an  avenue 
which  was  suflSciently  lighted  and  in  no  way  obstructed  by  vehicles 
so  as  in  any  manner  to  obscure  the  vision  of  the  motorman  or  of  the 
deceased.  Either  of  them  by  looking  could  have  ascertained  the 
position  of  the  other,  and  it  remains  to  determine  whether  upon 
the  evidence  adduced,  drawing  the  inferences  most  favorable  to  the 
plaintiff,  the  learned  trial  judge  was  justified  in  holding  as  matter 
of  law  either  that  the  motorman  was  not  guilty  of  negligence  or 
that  the  plaintiff's  intestate  was  guilty  of  contributory  negligence. 

Upon  the  former  proposition,  it  appears  that  while  the  man  was 
plainly  in  sight  endeavoring  to  cross  the  south-bound  track,  the  car, 
without  a  signal  or  warning  of  any  kind,  or  any  attempt  to  stop  or 
retard  it,  came  at  a  high  rate  of  speed  and  struck  him.  From  this 
evidence  two  inferences  can  be  drawn.  One  is  that  the  motorman 
assumed  that  deceased  would  or  could  cross  the  tracks  in  safety 
without  it  being  necessary  to  slacken  the  speed  of  the  car  or  to 
give  any  warning,  which  assumption,  although  it  might  constitute 
an  error  of  judgment  on  the  part  of  the  motorman,  would  not 
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necessarily  show  that  lie  was  negligent.  The  other  inference  is  that 
the  failure  to  slacken  the  speed  or  give  any  warning  was  a  failure 
to  observe  that  degree  of  care  which  the  motorman  should  have 
observed  with  respect  to  a  person  in  the  position  of  danger  that  the 
man  then  was,  while  crossing  the  tracks ;  and,  in  this  connection,  it 
is  evident  that  if  a  warning  had  been  given  so  as  to  call  the  atten- 
tion of  the  plaintiff's  intestate  to  the  necessity  of  hurrying,  or  if 
the  speed  of  the  car  were  slackened  in  the  slightest  degree,  he  could 
have  crossed  in  safety.  Upon  the  question  of  the  defendant's 
negligence,  therefore,  facts  were  presented  from  which  the  jury 
might  have  inferred  either  culpable  negligence  or  a  mere  error  of 
-judgment. 

Upon  the  subject  of  contributory  negligence,  the  rule  is  thus 
stated  in  X^<tf<9  V.  Turl{U2  N.  Y.  255):  "The  question  of  con- 
tributory  negligence  is  generally  one  of  fact  to  be  determined  by 
the  jury,  and  it  is  not  within  the  province  of  the  court  It  is  only 
where  it  clearly  appears  from  the  circumstances,  or  is  proved  by 
uncontroverted  evidence  that  the  party  injured  has,  by  his  own  acts 
or  neglect  contributed  to  the  injury,  that  the  court  can  determine 
that  question.  The  cases  are  exceptional  where  it  can  be  held  that 
contributory  negligence  was  so  conclusively  established  that  nothing 
was  left  either  of  inference  or  of  fact  to  be  determined  by  a  jury." 

What  has  been  said  with  respect  to  the  conduct  of  the  motorman 
is  equally  applicable  to  that  of  the  plaintiff's  intestate.  He  under- 
took to  cross  the  tracks  at  a  place  where,  the  car  being  in  plain  sight, 
he  saw,  or  should  have  seen,  it ;  and  if,  owing  to  its  distance  from 
him,  he  miscalculated  its  speed  as  it  came  towards  him,  and  thus  did 
not  accelerate  his  steps,  this  might  be  regarded  by  the  jury  as  an 
error  of  judgment  on  his  part.  We  do  not  think  it  can,  as  matter 
of  law,  be  held  to  have  been  negligent. 

That  he  could  have  passed  over  unharmed,  and  that  he  was  not 
guilty  of  contributory  negligence  as  matter  of  law  in  attempting  to 
cross  at  all,  may  be  inferred  from  the  fact  that,  although  walking  at 
an  ordinary  gait,  he  had  almost  cleared  the  westerly  rail  in  safety, 
and  would  have  done  so  had  it  not  been  for  the  great  speed  at  which 
the  car  approached  him.  "  Assuming  that  the  plaintiff  saw  the  car 
approaching  very  fast,  still  there  was  nothing  to  indicate  to  him 
that  it  was  not  under  control  of  the  driver,  and  he  had  a  right  to 
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believe  that  the  latter  would  exercise  proper  care.  The  plaintiff 
supposed  he  would  clear  the  car,  and  although  subsequent  events 
proved  that  he  erred  in  this  conclusion  a  mere  error  of  judgment 
was  not  necessarily  negligence,  when  the  proof  shows  that  had  the 
car  been  properly  managed,  as  the  plaintiff  had  a  right  to  assume  it 
would  be,  he  would  have  been  enabled  to  cross  in  safety."  {Buhr 
re7i8  V.  Dry  Doch^  K  B,  dk  B,  7?.  R.  Co.^  53  Hun,  571 ;  cited  as 
authority  in  Johnson  v.  Rochester  Railway  Co.^  61  App.  Div.  12, 17.) 

And  this  court  in  Copeland  v.  Metropolitan  St.  Ry,  Co,  (67  App. 
Div.  483.)  said  :  "  We  do  not  understand  the  rule  to  be  with  respect 
to  the  rapid  passage  of  electric  cars,  that  a  person  seeing  a  car  in  the 
distance  is  obliged  to  wait  until  it  has  passed  and  cars  are  no  longer 
in  sight.  *  *  *  On  the  contrary,  we  have  many  times  held 
that  pedestrians  are  entitled  to  a  reasonable  use  of  the  streets  and 
street  crossings,  and,  when  exercising  such  rights,  they  are  justified 
in  assuming  that  those  managing  the  cars  will  respect  them." 

It  may  properly  be  urged  that  if  we  assume  that  the  deceased, 
seeing  the  car,  concluded  he  could  under  the  circumstances  get  over 
in  safety  and  thus  was  guilty  merely  of  an  error  of  judgment  and 
not  of  negligence,  the  application  of  the  same  rule  to  the  motor- 
man  would  absolve  him  from  negligence,  leaving  him  responsible 
only  for  an  error  of  judgment.  As  matter  of  argument  this  is  good, 
although  it  may  be  observed  in  passing  that  the  motorman  should 
be  more  familiar  with  the  actual  speed  of  the  car  than  is  a  pedes- 
trian. The  court,  however,  cannot,  as  matter  of  law,  determine 
whether  either  or  both  are  guilty  merely  of  errors  of  judgment  and 
not  of  negligence  without  usurping  the  functions  of  the  jury,  it 
being,  as  already  said,  whore  there  are  two  inferences  that  may  be 
drawn  from  the  facts  for  the  jury  to  say  which  of  the  two  should  be 
drawn.    ( Weil  v.  Dry  Dock,  K  B.  &  B,  R,  R.  Co.,  119  N.  Y,  147.) 

We  think  the  dismissal  of  the  complaint  was  error  for  which  the 
judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event. 

Ingraham  and  Hatch,  JJ.,  concurred ;  Yan  Brunt,  P.  J.,  and 
McLaughlin,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event 
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Theresa  Storm  and  Others,  Respondents,  v.  Sophie  MoGrover|~70         33 
and  Elizabeth  F.  Drake,  Appellants,  Impleaded  with  Others.     '^^'^^  NY525 

AeUon  to  have  real  estate  purchased  by  a  committee  adiudged  to  have  been  purchased 
with  the  money  of  tite  lunatic— proof  required  to  sustain  it  — an  account  by  the 
committee^  how  far  evidence — short  form  of  decision,  what  it  should  contain. 

In  an  action,  brought  by  the  heirs  at  law  of  a  lunatic  against  the  heirs  at  law  of 
the  committee  of  the  lunatic,  to  establish  a  resulting  trust  in  property  pur- 
chased by  the  committee  in  her  individual  name,  with  money  alleged  to  have 
belonged  to  the  lunatic,  the  plaintiffs  must  prove,  by  a  fair  preponderance  of 
evidence,  that  all,  and  not  merely  a  portion,  of  the  consideration  paid  for  the 
property  belonged  to  the  lunatic. 

In  such  an  action  an  account  presented  by  the  committee  to  the  Supreme  Court 
and  approved  by  it,  in  a  proceeding  instituted,  without  notice  to  the  plaintiffs, 
is  not  binding  upon  them,  but  is  competent  evidence  upon  the  question  as 
to  the  identity  of  the  particular  money  used  in  the  purchase  of  the  property. 

A  decision,  purporting  to  be  in  the  short  form,  permitted  by  section  1022  of  the 
Code  of  Civil  Procedure,  should  not  contain  a  long  and  detailed  statement 
of  the  facts  proved  upon  the  trial 

Appeal  by  the  defendants,  Sophie  McGrover  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  oiBce  of  the  clerk  of  the  county  of  New 
York  on  the  31st  day  of  May,  1901,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

Robert  H,  Bamett,  for  the  appellants. 

Eugerie  Cohn^  for  the  respondents. 

Inoraham,  J. : 

The  plaintiffs  in  this  action  seek  to  enforce  a  trust  which  they 
Claim  resulted  from  the  purchase  of  certain  property  in  the  city  of 
New  York  with  the  money  of  one  Charles  Preiss,  a  lunatic,  by  his 
committee ;  the  committee  having  taken  the  title  in  her  own  name. 
The  interlocutory  judgment  determined  that  such  a  trust  resulted ; 
that  the  fee  of  the  property  vested  in  the  said  Charles  Preiss,  and 
the  plaintiffs,  as  his  heirs  at  law,  are  entitled  thereto ;  and  it  directed 
the  defendants,  as  administrators  of  the  committee,  to  account  for 
the  income  received  therefrom. 

App.  Div.— Vol.  LXX        8 
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It  appeared  that  Charles  Preiss  was,  on  the  28th  day  of  February, 
1880,  adjudged  a  lunatic,  and  his  wife,  Caroline  Preiss,  appointed 
committee  of  his  person  and  estate.  Upon  her  appointment  as  such 
committee,  she  received  the  personal  estate  of  the  lunatic,  and  subse- 
quently purchased  the  property  in  question ;  received  a  conveyance 
thereof  on  the  20th  day  of  January,  1883,  and  paid  as  the  consider- 
ation therefor  the  sum  of  $3,950  in  cash,  the  said  property  being 
subject  to  a  mortgage  of  $5,000. 

The  plaintiffs  allege  that  this  sum  of  $3,950  was  the  money  of  the 
lunatic,  which  the  committee  invested  in  the  purchase  of  the  said 
real  estate,  taking  the  title  to  herself  individually  and  without  the 
knowledge  and  consent  of  the  said  lunatic ;  that  the  said  Charles 
Preiss  died  on  the  10th  day  of  April,  1899,  leaving  as  his  only  heirs 
at  law  the  plaintiffs  Theresa  Storm  and  Julia  Brockman,  his  sisters, 
and  the  other  plaintiffs,  who  were  the  children  of  a  brother  and 
sisters  of  the  said  Charles  Preiss,  who  died  before  him ;  tliat  Caro- 
line Preiss,  the  widow  of  the  said  Charles  Preiss,  died  on  the  16th 
day  of  January,  1900,  leaving  her  surviving  her  sisters,  the  defend- 
ants Sophie  McGrover  and  Elizabeth  F.  Drake,  her  only  heirs  at 
law.  The  court  decided  that  a  trust  resulted  in  favor  of  the  said 
Charles  Preiss  and  that  the  property  descended  to  his  heirs  at  law, 
the  plaintiffs  in  this  action. 

The  court  filed  its  decision,  in  which  the  facts  found  and  the  con- 
clusions of  law  are  not  stated  separately.  Section  1022  of  the  Code 
of  Civil  Procedure  provides  that  the  decision,  when  it  does  not  state 
separately  the  facts  found,  shall  state  concisely  the  grounds  upon 
which  the  issues  have  been  decided  and  direct  the  judgment  to  be 
entered  thereon.  The  decision  in  this  case  takes  up  eight  pages  of 
the  printed  record,  and  apparently  sets  forth  the  facts  alleged  in 
the  complaint  as  having  been  found  upon  tlie  trial.  The  defend- 
ants filed  a  notice  by  which  they  excepted  to  the  rulings  of  the 
court  upon  questions  of  law,  contained  in  its  written  decision,  which 
decision  fails  to  separately  state  its  conclusions  of  law.  Then  fol- 
low four  quotations  from  the  decision  which  are  largely  statements 
of  facts  to  which  the  defendants  stated  that  they  intended  to 
except.  The  exception  also  states  that  the  defendants  give  notice 
that  they  except  to  certain  findings  of  fact  set  forth  between  folios 
10  and  11  of  the  decision,  on  the  ground  that  there  is  no  evi- 
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dence  to  support  sacb  findings.  Just  what  findings  of  fact  there 
are  between  folios  10  and  11  of  the  decision,  does  not  appear 
bj  the  record.  They  also  excepted  to  other  findings  of  fact^  and 
then  there  is  another  statement  that  the  defendants  except  to  the 
directions  for  the  entry  of  judgment ;  and  then  follow  three  separate 
quotations  from  the  decision  directing  the  judgment  to  be  entered. 

Section  1022  of  the  Code,  to  which  attention  has  been  called,  pro- 
vides that  whenever  judgment  is  entered  on  a  decision  which  does 
not  state  separately  the  facts  found,  the  defeated  party  may  file  an 
exception  to  such  decision,  in  which  case,  on  an  appeal  from  the 
judgment  entered  thereon  upon  a  case  containing  exceptions,  the 
Appellate  Division  shall  review  all  questions  of  fact  and  of  law,  and 
may  either  modify  or  aflirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  the  judgment  which  the 
facts  warrant.  Neither  the  decision  nor  exceptions  strictly  comply 
with  this  provision  of  the  Code.  The  decision  is  not  one  stating  the 
facts  found  and  the  conclusions  of  law  separately,  nor  does  it  state 
concisely  the  grounds  upon  which  the  issues  have  been  decided  and 
direct  the  judgment  to  be  entered  thereon.  By  the  decision  the 
learned  trial  justice  first  states  that  "  having  heard  the  proofs  and 
allegations  of  the  parties,  I  decide  as  follows : "  He  then  decides 
that  the  committee  of  this  lunatic  paid  the  consideration  for  the 
property  in  question  out  of  the  money  belonging  to  the  lunatic  in 
her  hands  as  a  committee,  and  that  thereupon  the  said  lunatic,  by 
the  operation  of  the  statute,  became  seized  of  the  said  premises 
in  fee  simple  absolute ;  and  that  upon  the  death  of  the  said  lunatic 
the  estate  descended  to  his  heirs  at  law,  the  plaintiffs  in  this  action. 
The  decision  then  proceeds  to  state  as  the  grounds  of  the  decision, 
concisely  stated,  four  pages  of  printed  matter  reciting  certain  facts 
as  having  been  proved  upon  the  trial. 

All  these  statements  of  facts  as  the  grounds  of  the  decision  were 
entirely  out  of  place.  They  required  no  notice  by  the  defendants, 
and  all  the  defendants  had  to  do  to  raise  on  appeal  the  question  that 
had  been  before  the  Special  Term  was  simply  to  except  to  the  decis- 
ion as  filed.  This  course,  plainly  prescribed  by  thu  statute  and 
being  perfectly  simple,  was  not  the  course  adopted  by  the  defend- 
ant. He  first  excepts  to  what  he  calls  conclusions  of  law ;  the  first 
of  these  ^^conclusions"  is  a  statement  of  certain  facts  which  are 
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the  grounds  of  the  decision.  This  was  that  the  committee  of  the 
lunatic  paid  the  consideration  for  the  conveyance  out  of  the  money 
belong^ing  to  the  said  Charles  Preiss,  then  in  the  hands  of  the  said 
Caroline  Preiss  as  the  committee  of  the  person  of  the  lunatic,  the 
said  Charles  Preiss,  and  without  his  knowledge  and  consent.  The 
three  other  statements  excepted  to  would  probably  be  conclusions 
of  law. 

It  is  somewhat  doubtful  whether  these  exceptions  really  bring 
up  anything  for  review.  As,  however,  in  form  the  defendant  excepts 
to  all  that  part  of  the  decision  which  really  states  the  grounds  upon 
which  the  case  was  decided,  the  long  statement  of  facts  contained 
in  the  decision  being  really  no  part  of  it  and  having  no  business 
there,  we  are  probably  justified  in  treating  these  exceptions  to  what 
the  defendant  calls  conclusions  of  law  as  an  exception  to  the  whole 
decision,  so  that  there  is  before  the  court  upon  this  appeal  all  the 
questions  of  fact  and  law  which  were  before  the  court  below  on  the 
trial.  The  difficulty  has  arisen  by  the  form  of  the  decision,  which 
gives  a  long  and  detailed  statement  of  the  facts,  not  contemplated 
by  the  provisions  of  the  Code  allowing  the  court  to  file  a  decision 
stating  concisely  the  grounds  upon  which  the  issues  have  been 
decided. 

The  first  question  presented  is  whether  the  evidence  justified  the 
finding  that  all  the  consideration  paid  for  the  purchase  of  the  prem- 
ises by  the  committee  was  out  of  the  moneys  of  the  lunatic,  Charles 
Preiss.  The  evidence  to  sustain  this  finding  was  mainly  that  of 
one  Henry  Storm,  the  husband  of  one  of  the  plaintiflEs,  who  was  a  sister 
of  Charles  Preiss.  He  testified  that  he  took  Charles  Preiss  to  the  luna- 
tic asylum  about  March  31,  1880 ;  that  Caroline  Preiss,  prior  to  her 
marriage  with  him,  was  a  dressmaker,  and  that  after  her  marriage 
she  helped  her  husband  in  his  business,  which  was  that  of  a  saloon- 
keeper ;  that  he  had  a  conversation  with  the  decedent  and  his  wife 
in  which  it  was  stated  —  by  whom  it  does  not  appear  —  that  they 
had  saved  quite  a  little  money  and  that  the  decedent  wanted  to 
know  how  much  it  took  to  start  a  cigar  store,  but  that  the  witness 
declined  to  advise  him  on  the  subject.  Three  savings  bank  accounts 
were  then  introduced  in  evidence,  one  in  the  name  of  Caroline 
Preiss  in  the  German  Savings  Bank,  one  in  the  same  bank  in 
the  name  of  Charles  Preiss,  the  lunatic,  and  one  in  the  Dry  Dock 
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Savings  Bank  in  the  name  of  Charles  Preiss,  the  lunatic.  The 
account  in  ttie  Dry  Dock  Savings  Bank  shows  a  balance  on  May  2, 
1879,  of  $1,081 ;  and  of  this  $900  was  drawn  out  in  May  and  June, 
1879,  before  the  decedent  had  been  declared  a  lunatic;  and  a 
balance  of  $190.14  was  withdrawn  on  March  13,  1880,  which  was 
after  the  appointment  of  the  committee,  she  having  been  appointed 
on  the  28th  day  of  February,  1880.  The  account  in  the  German 
Savings  Bank  in  the  name  of  Charles  Preiss  showed, a  balance 
of  $459.14,  $400  of  which  was  transferred  in  May,  1880,  to  the 
individual  account  of  the  committee.  It  thus  appears  from  these 
savings  bank  books  that  the  committee  received  from  the  estate 
of  the  lunatic  after  she  was  appointed  committee,  $649.28.  The 
witness  also  testified  that  the  committee  sold  the  saloon  in  which 
the  business  was  conducted,  for  which  she  received  $1,200,  and 
that  she  also  received  as  committee  of  her  husband,  certain 
pension  moneys  that  were  paid  to  him  by  the  government  of  the 
United  States;  in  the  year  1881,  $450,  and  in  the  year  1882,  $600. 
This  made  an  aggregate  amount  of  $2,899.22.  There  was  also  evi- 
dence that  the  committee  had  received  about  $2,200  for  back  pen- 
sions. The  witness  further  testified  as  to  a  conversation  he  had 
with  Caroline  Preiss,  the  committee,  after  she  had  received  this 
money,  as  to  the  best  way  to  invest  the  money  she  had  got  from  the 
accumulations  of  Charles  Preiss,  and  the  witness  told  her  she  had 
better  deposit  the  money  with  the  firm  of  which  he  was  a  member ; 
and  that  in  pursuance  of  that  advice  she  deposited  with  that  firm 
$4,000,  and  that  subsequently  the  witness  advised  her  to  purchase 
the  house  in  question,  and  to  complete  such  purchase  the  witness' 
firm  gave  to  the  committee  two  checks,  one  for  $200,  which  appears 
to  have  been  paid  upon  the  execution  of  the  contract  to  purchase 
the  house,  and  the  other  check  for  $3,750,  which  paid  the  balance 
of  the  consideration  for  the  purchase  of  the  premises  in  question. 
Witness  further  testified  that  after  the  decedent  had  been  declared 
a  lunatic,  his  wife  resumed  the  dressmaking  business  and  conducted 
the  same  up  to  the  time  of  her  death ;  that  he  knew  that  the  com- 
mittee after  she  went  into  possession  of  those  premises  spent  a  large 
amount  for  repairs,  and  tliat  before  the  title  was  finally  passed  she 
had  about  $5,000  invested  in  the  property. 

On  behalf  of  the  defendant  it  was  proved  that  Caroline  Preiss 
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prior  to  her  marriage  had  conducted  a  dressmaking  basiness  for 
from  one  and  a  half  to  two  years ;  that  she  had  a  first  class  estab- 
lishment and  had  nmneroas  customers ;  that  after  her  marriage  she 
continued  the  dressmaking  business  down  to  the  time  that  her  hus- 
band was  taken  to  the  lunatic  asylum,  and  that  after  that  time  she 
still  continued  the  business  and  had  several  assistants  in  her  employ, 
and  apparently  did  a  prosperous  business.  At  the  time  that  the 
decedent  was  taken  to  the  insane  asylum  he  had  a  son  living,  who 
died  before  his  father. 

There  was  also  introduced  in  evidence  an  account  of  this  com- 
mittee of  the  lunatic,  presented  to  the  Supreme  Court  in  a  proceed- 
ing instituted  by  the  court  to  compel  the  committee  to  account.  In 
that  account  the  committee  charges  herself  with  all  moneys  received 
as  said  committee,  including  the  pensions,  and  credits  herself  with 
amounts  paid  out  during  the  period  in  question  up  to  the  time  of 
the  purchase  of  the  house.  From  tliat  account  it  would  appear  that 
the  committee  had  received  from  the  estate  of  the  lunatic  prior  to 
the  Ist  of  January,  1883,  the  sum  of  $5,158,  and  tliat  she  had  paid 
out  for  the  support  of  the  lunatic  and  his  family  during  that  period 
(less  the  amount  of  $1,000,  which  she  claims  to  have  paid  to  herself 
for  money  loaned  to  the  lunatic  prior  to  the  time  he  became  incom- 
petent) $4,166.47 ;  leaving  in  her  hands  on  the  1st  of  June,  1893, 
the  sum  of  $981.53.  Tliis  account  was  passed  upon  and  approved 
by  the  referee  appointed  by  the  Supreme  Court,  and  the  report  of 
the  referee  approving  this  account  was  confirmed  by  the  court.  It 
is  not  disputed  that  up  to  this  time  the  committee  supported  the 
lunatic  in  the  asylum,  and  also  herself  and  her  son. 

As  this  accounting  was  not  upon  notice  to  these  plaintiffs,  it  can- 
not bind  them  as  an  adjudication.  It  was,  however,  competent  evi- 
dence to  be  considered  in  determining  this  question  in  relation  to 
the  particular  money  used  in  the  purchase  of  this  property.  The 
fact  that  this  money  so  used  was  money  entirely  realized  from  the 
estate  of  her  husband,  depends  solely  upon  the  evidence  of  Mr. 
Storm,  the  husband  of  one  of  the  plaintiffs.  The  account  from  the 
German  Savings  Bank  introduced  by  the  plaintiffs  shows  that  on 
the  10th  day  of  February,  1882,  she  drew  $4,000  from  that  bank, 
and  that  was  undoubtedly  the  $4,000  that  was  deposited  with  Mr. 
Storm's  firm.    That  amount  taken  from  the  savings  bank  account  of 
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the  ¥rif  e  was  not  directly  connected  with  the  money  of  the  husband. 
All  of  the  husband's  money  that  was  shown  to  have  gone  into  that 
acconnt  was  the  balance  transferred  from  the  account  of  the  lunatic 
of  the  sum  of  $400.  There  is  nothing  to  show  that  the  balance  of 
the  money  in  this  bank  was  the  money  of  the  lunatic.  It  may  be 
surmised  that  the  amount  in  this  savings  bank  of  $29193.80,  depos- 
ited on  March  23, 1881,  was  the  arrears  of  the  pension  drawn  by 
the  committee,  but  there  is  no  evidence  of  that  fact.  And  in  view 
of  the  evidence  that  during  this  period,  from  the  time  tliat  her  lius- 
band  was  declared  a  lunatic  down  to  the  Ist  of  January,  1880,  she 
had  out  of  the  moneys  received  by  her  supported  him  in  the  lunatic 
asylum  and  his  child  and  herself,  there  certainly  cannot  have  been 
as  much  money  that  she  had  received  as  committee  in  her  hands  at 
the  time  that  this  purcliase  was  made. 

To  entitle  the  plaintiffs  to  maintain  this  action,  which  is  to  have  a 
resulting  trust  declared  of  this  property  so  that  the  property  itself 
belonged  to  the  husband  and  not  to  the  wife,  the  plaintiffs  must 
prove  by  a  fair  preponderance  of  evidence  that  all  of  the  considera- 
tion applied  to  the  purchase  of  this  property  was  the  money  of  the 
husband.  {Schierloh  v.  Schierloh^  148  N.  Y.  103 ;  Bryant  v.  Allen^ 
54  App.  Div.  500.)  It  will  not  do  that  part  of  tins  consideration 
paid  for  the  property  was  the  money  of  the  husband,  but  there 
must  be  a  fair  presumption  from  the  evidence  that  all  of  the  money 
used  was  his  money.  In  view  of  the  testimony  as  it  stands  I  do  not 
think  that  the  plaintiffs  can  be  said  to  have  proved  that  fact.  Mr. 
Storm's  recollection  of  the  conversation  happening  twenty  years 
before  he  testified,  is  consistent  with  the  fact  that  this  money  was 
the  united  savings  of  the  husband  and  wife,  as  she  at  that  time  made 
no  distinction  between  them.  She  and  her  son,  in  the  absence  of  a 
will,  were  entitled  to  this  property  upon  the  death  of  her  husband. 
In  the  conversations  between  the  husband  and  wife  as  to  the  invest- 
ment of  their  savings,  the  money  was  spoken  of  as  their  joint 
savings  and  not  as  the  property  of  the  husband  only.  The  evidence 
would  seem  to  disclose  that  the  wife  had  supported  herself  by  dress- 
making before  her  marriage ;  that  she  assisted  her  husband  in  his 
business  before  he  was  declared  a  lunatic,  and  up  to  that  time  had  a 
bank  account  of  her  own  in  which  she  made  deposits  of  money,  and 
after  that  business  had  been  given  up,  resumed  her  dressmaking, 
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and  there  is  nothing  to  justify  the  presumption  that  the  money 
in  her  possession  subsequent  to  the  time  of  her  appointment  as  com- 
mittee of  her  husband  was  his.  The  husband  had  certainly  notliing 
to  do  with  the  purchase  of  this  property.  It  was  purchased  and 
paid  for  by  the  wife  and  the  title  taken  in  her  own  name,  with  the 
knowledge  of  Mr.  Storm  and  with  no  protest  from  him.  There 
was  evidently  no  intent  to  defraud  the  husband  or  his  estate,  and 
from  the  whole  case  I  do  not  think  that  the  evidence  supports  the 
finding  that  the  money  used  in  the  purchase  of  this  property  or  the 
$4,000  deposited  with  Mr.  Storm's  firm,  was  the  money  of  the 
lunatic,  Charles  Preiss. 

There  are  several  other  questions  presented  by  this  record  which 
it  is  unnecessary  to  discuss,  as  we  disagree  with  the  court  below  on 
this  crucial  question  of  fact.  The  evidence  of  the  declaration  of 
the  decedent's  husband,  as  against  the  defendants,  was  certainly  not 
competent  evidence,  and  whether  or  not  the  declarations  of  the 
committee,  made  long  after  the  transaction,  are  competent  evidence 
against  these  defendants  is  at  least  a  doubtful  question,  but  we  think 
upon  the  evidence  as  it  stands  the  finding  of  the  court  below  was 
not  justified,  and  that  the  judgment  should,  therefore,  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide  the 
event. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event. 


Julian  Benedict,  Respondent,  v.  Alfred  Duane  Pell,  Appellant. 

Heal  estate  broker — proof  insufficient  to  establish  his  right  to  commissions. 

In  an  action  brought  by  a  real  estate  broker  to  recover  commissions  upon  tbe 
sale  of  a  parcel  of  real  estate  owned  by  the  defendant,  it  appeared  that  the 
plaintiflF  suggested  to  one  Smith  the  advisability  of  purchasing  the  piece  of 
property  in  question,  and  upon  being  informed  by  Smith  that  he  would  be 
interested  in  the  property  if  it  was  in  the  market,  went  to  the  defendant's 
house  and  was  informed  that  one  Potterton  was  the  defendant's  agent;  that 
the  plaintiff  called  upon  Potterton,  who  said  that  he  represented  the  defendant 
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but  th&t  the  property  could  not  be  sold  until  the  defendant  returned  from 
Europe;  tnat  subsequently  the  plaintiff  and  Smith  called  upon  Potterton,  who 
informed  the  plaintiff  that,  if  he  would  make  a  written  offer  for  the  property, 
it  would  be  delivered  to  the  defendant  upon  his  return  from  Europe;  that 
Smith  then  made  a  written  offer  of  $826,000  for  the  property  and  delivered  it 
to  Potterton;  that  at  a  subsequent  interview  Potterton  told  the  plaintiff  that 
the  defendant  wanted  $375,000  for  the  property;  that  the  plaintiff  made  an 
appointment  to  see  the  defendant,  and  at  the  hour  appointed  the  plaintiff  and 
Smith  called  upon  the  defendant  and  were  introduced  to  him  by  Potterton, 
who  then  left  the  room;  that  the  defendant  then  offered  to  sell  the  property 
for  $875,000,  which  proposition  Smith  accepted. 

The  contract  between  Smith  and  the  defendant  contained  a  provision  that 
"  George  A.  Potterton  is  the  only  broker  who  brought  about  this  transaction, 
and,  so  far  as  the  vendee  knows,  no  other  broker  is  concerned  herein/'  It  did 
not  appear  that  Potterton  employed  or  had  authority  to  employ  the  plaintiff  to 
act  on  behalf  of  the  defendant,  or  that  the  defendant  had  any  knowledge  that 
the  plaintiff  was  a  broker  or  claimed  any  commissions  on  the  sale  or  that  he 
had  assumed  to  represent  the  defendant. 

Eeld,  that  there  was  no  evidence  of  any  employment  of  the  plaintiff  by  the 
defendant; 

That  the  defendant  was  not  chargeable  with  the  knowledge  possessed  by  Potter- 
ton of  the  plaintiff's  relation  to  the  transaction,  which  he  did  not  communicate 
to  the  defendant. 

Appeal  by  the  defendant,  Alfred  Dnane  Pell,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tLe  office 
of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of  Novem- 
ber, 1901,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  11th  day  of  November,  1901, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  II.  Gilma/riy  for  the  appellant. 

Sobert  L.  Stantoni^  for  the  respondent. 

Ingraham,  J. : 

The  action  was  brought  by  a  real  estate  broker  to  recover  com- 
missions upon  the  sale  of  a  piece  of  real  estate  by  the  defendant. 
At  the  end  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  plaintiff  was  not  employed 
by  the  defendant,  and  that  the  defendant  had  no  knowledge  that 
the  plaintiff  was  a  broker  or  assumed  to  act  for  him.  This  motion 
was  denied  to  which  the  defendant  excepted. 

The  plaintiff   testified  that  he  called  upon  a  Mr.   Smith  and 
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suggested  that  he  (Smith)  purchase  a  piece  of  property  on  tlie 
northwest  comer  of  Thirty-fourth  street  and  Broadway ;  that  Mr. 
Smith  informed  the  plaintiflE  tliat  if  the  property  could  be  had  he 
(Smith)  would  be  interested  in  it;  that  after  this  interview  the 
plaintiff  called  upon  a  Mr.  Bollinger  and  asked  whether  he  knew  if 
the  corner  had  been  sold ;  that  Bollinger  said  so  far  as  he  knew 
the  corner  was  not  sold,  that  it  could  still  be  bought,  but  the  owner 
was  not  in  the  city,  that  he  was  abroad,  somewhere  in  Spain,  and 
that  it  could  not  be  bought  until  he  returned;  that  the  plaintiff 
subsequently  called  at  the  house  of  the  defendant  and  was  informed 
by  somebody,  in  the  absence  of  the  defendant,  that  a  Mr.  Potterton 
was  the  defendant's  agent ;  that  the  plaintiff  subsequently  called  on 
Potterton  who  said  that  he  represented  the  defendant,  but  that  the 
property  could  not  be  sold  until  the  defendant's  return  from 
Europe ;  that  subsequently  the  witness,  with  Smith,  the  proposed 
purchaser,  called  upon  Potterton,  when  the  plaintiff  was  told  that 
if  he  had  any  proposition  to  make  for  the  property  and  would 
put  it  in  writing  it  would  be  delivered  to  Mr.  Pell  when  he 
returned  from  Europe ;  that  Smith  then  wrote  a  letter  to  the 
defendant  in  which  he  offered  $325,000  for  the  property,  and  this 
letter  was  delivered  to  Potterton  who  informed  the  plaintiff  and 
Smith  that  he  thought  the  property  could  be  purchased  for  that 
sum ;  that  at  a  subsequent  interview  with  the  plaintiff  Potterton 
said  that  the  defendant  had  been  offered  $350,000  for  the  property, 
but  that  he  would  take  $375,000  cash  for  it,  and  the  plaintiff  made 
an  appointment  to  see  the  defendant  at  three  o'clock  that  afternoon ; 
that  at  three  o'clock  the  plaintiff  and  Smith  called  upon  the  defend- 
ant and  were  introduced  to  him  by  Potterton,  who  then  left  the 
room ;  that  the  defendant  stated  that  he  would  not  consider  an 
offer  of  $325,000,  but  that  he  had  told  his  agent,  Mr.  Potterton, 
that  $375,000  was  what  he  wanted  and  it  would  have  to  be  all  cash ; 
that  after  talking  a  few  minutes  Smith  agreed  to  take  the  property 
for  $375,000  and  paid  $5,000  cash,  $70,000  to  be  paid  on  signing 
the  contract,  and  $300,000  on  July  eighteenth  at  ten  o'clock,  when 
the  deed  was  to  be  delivered.  Subsequent  to  the  signing  of  this 
conti-act  the  plaintiff  sent  the  defendant  a  bill  for  his  commissions 
as  a  broker,  which  the  defendant  refused  to  pay.  In  a  contract 
that  was  signed  between  Smith  and  the  defendant  there  was  a  pro- 
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vision  that  "  George  A.  Potterton  is  the  only  broker  who  brouglit 
abont  this  transaction,  and,  so  far  as  the  vendee  knows,  no  other 
broker  is  concerned  herein."  There  is  no  evidence  that  at  any  time 
the  defendant  was  informed  that  the  plaintiff  was  a  broker,  or 
assumed  to  represent  him  in  the  transaction,  and  there  is  no  evi- 
dence that  the  defendant  either  directly  or  indirectly  employed  the 
plaintiff,  or  accepted  Smith's  offer  with  knowledge  that  the  plaintiff 
purported  to  be  a  real  estate  broker,  or  to  represent  him  in  the 
transaction. 

We  have  thus  a  case  in  which  there  was  no  employment  of  the 
plaintiff  by  the  defendant,  and  in  which  the  defendant  had  no 
knowledge  that  the  plaintiff  assumed  to  represent  the  defendant  in 
any  way.  Upon  the  evidence  it  would  appear  that  the  plaintiff 
acted  as  the  agent  of  Smith  in  procuring  the  property,  as  he  first 
called  on  Smith  and  suggested  a  purchase  of  the  property  and  sub- 
sequently acted  at  Smith's  request  or  in  his  behalf  in  procuring  the 
property.  To  justify  a  recovery  there  must  be  an  employment  of 
the  broker  either  express  or  implied  from  the  circumstances  sur- 
rounding the  transaction.  There  was  certainly  no  express  employ- 
ment in  this  case,  and  no  facts  were  proved  to  justify  an  implied 
employment  which  would  make  the  defendant  liable  for  the  services 
rendered  by  the  broker  in  procuring  a  purchaser  of  the  property. 
The  mere  fact  that  the  plaintiff  was  a  broker  raised  no  such 
implication. 

Potterton  was  called  as  a  witness  for  the  defendant  and  testified 
that  he  had  a  power  of  attorney  from  the  defendant  on  his  bank 
account,  but  had  no  authority  over  his  property;  that  the  rents 
were  sent  to  him  by  the  real  estate  agent  and  he  deposited  them 
for  the  defendant ;  that  he  never  stated  to  the  defendant  that  the 
plaintiff  was  a  broker,  or  claimed  to  act  in  that  capacity ;  that  he 
stated  to  the  defendant  that  there  were  no  brokers  in  the  transac- 
tion, but  that  Smith  and  Benedict  had  come  to  the  witness  to  buy 
the  property  and  had  waived  any  right  to  commissions.  The 
defendant  testified  that  at  the  interview  between  the  plaintiff  and 
Smith  nothing  was  said  about  brokers  or  commissions;  that 
the  defendant  had  no  knowledge  that  Benedict  was  a  broker  or 
claimed  any  commissions,  or  that  he  had  assumed  to  represent  the 
defendant. 
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At  the  close  of  all  the  testimony  the  defendant  asked  the  court 
to  direct  a  verdict  for  the  defendant,  upon  the  grounds  that  there 
was  no  employment  and  no  evidence  to  show  that  the  defendant 
knew  at  the  time  the  contract  was  made  that  the  plaintiff  assumed 
to  act  as  a  broker  or  had  any  relation  to  the  transaction,  except  as 
an  associate  or  employee  of  the  purchaser.  This  motion  was  denied 
and  the  defendant  excepted.  The  court  then  submitted  the  ques- 
tion of  the  plaintiff's  claim  to  the  jury  as  follows :  "  It  is  claimed 
that  at  that  time  Potterton  was  acting,  in  this  transaction,  as  the 
agent  of  Mr.  Pell.  If  he  was  acting  as  the  agent  of  Mr.  Pell  in 
the  transaction,  his  acts  would  be  binding  upon  his  principal."  The 
court  then,  at  the  request  of  the  plaintiff,  charged  the  jury  that  "  If 
the  plaintiff  was  the  procuring  cause  of  the  sale  by  the  defendant 
to  Smith,  or  Smith's  assign,  he  is  entitled  to  his  commission.  2d. 
If  the  plaintiff  brought  the  minds  of  the  purchaser  and  the  defend- 
ant together,  so  that  they  definitely  agreed  on  the  price  to  be  paid, 
and  the  terms  of  the  sale,  and  those  terms  were  executed  so  that 
the  defendant  got  his  price  for  the  property,  the  plaintiff  is  entitled 
to  a  verdict."     To  this  the  defendant  excepted. 

These  requests  of  the  plaintiff  charged  by  the  court  entirely 
eliminated  from  the  consideration  of  the  jury  the  question  of  the 
employment  by  the  defendant,  and  even  if  there  had  been  evidence 
to  justify  the  jury  in  finding  that  there  was  an  implied  employment, 
the  charge  of  these  requests  in  the  form  that  they  were  charged 
was  error  and  require  a  reversal  of  the  judgment. 

We  think,  however,  that  there  was  no  evidence  of  any  employ- 
ment of  the  plaintiff  by  the  defendant.  There  is  no  evidence  that 
Potterton  had  authority  from  the  defendant  to  employ  brokers  to 
act  for  him  in  the  sale  of  his  real  estate ;  no  evidence  that  Potter- 
ton did  employ  the  plaintiff  to  act  for  the  defendant  for  that  pur- 
pose ;  no  evidence  that  the  plaintiff  ever  assumed  to  act  for  the 
defendant.  The  offer  to  purchase  the  property  was  submitted  by 
the  purchaser  to  Potterton,  who  transmitted  it  to  the  defendant. 
There  is  no  authority  to  which  our  attention  has  been  called  that 
would  justify  a  recovery  for  commission  because  a  broker  called 
upon  the  owner  of  property. 

The  plaintiff  seems  to  rely  in  proving  this  employment  upon  the 
fact  that  Potterton  was  the  defendant's  agent,  but  there  is  not  a 
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particle  of  evidence  to  justify  a  finding  that  Potterton  was  author- 
ized by  the  defendant  to  employ  a  broker  to  act  for  him  or  that  he 
ratified  an  employment  of  the  plaintiff  by  Potterton,  or  that  Pot- 
terton ever  employed  the  plaintiff.  Before  there  could  be  a  ratifi- 
cation there  must  be  knowledge  by  the  principal  of  the  act  of  the 
assumed  agent  which  it  is  claimed  the  principal  ratified.  It  is  a  gen- 
eral principle  of  the  law  of  agency  that  a  principal  is  not  bound  by 
the  acts  of  the  agent  not  within  the  actual  or  apparent  scope  of  the 
agency,  simply  because  the  agent  falsely  asserts  that  they  are  within 
it.  {Edwards  v.  Dooley,  120  N.  Y.  540.)  Here  there  was  neither 
an  actual  nor  apparent  authority  conferred  upon  Potterton  to  employ 
brokers  for  the  defendant,  and  whatever  knowledge  Potterton  had  of 
the  plaintiff's  relation  to  the  transaction  not  communicated  to  the 
defendant,  the  defendant  is  not  chargeable  with. 

It  is  hardly  necessary  to  cite  authorities  to  prove  that  there  must 
be  an  employment  to  entitle  a  broker  to  commission  for  the  sale  ot 
the  property ;  but  what  was  said  by  Judge  Woodruff  in  Pierce  v. 
Tho7nas  (4  E.  D.  Smith,  354)  so  concisely  states  the  legal  principle 
involved  that  the  decision  of  this  case  can  be  rested  upon  his  opin- 
ion. He  says:  "To  entitle  a  broker  to  recover  commissions  for 
effecting  a  sale  of  real  estate,  it  is  indispensable  that  he  should  show 
that  he  was  employed  by  the  owner  (or  on  his  behalf)  to  make  the 
sale.  A  ratification  of  his  act,  where  original  employment  is  want- 
ing, may,  in  some  circumstances,  be  equivalent  to  an  original 
retainer,  but  only  where  there  is  a  plain  intent  to  ratify.  An  owner 
cannot  be  enticed  into  a  liability  for  commissions  against  his  will. 
A  mere  volunteer  without  authority  is  not  entitled  to  commissions, 
merely  because  he  has  inquired  the  price  which  an  owner  asks  for 
his  property,  and  has  then  sent  a  person  to  him  who  consents  to 
take  it.  A  broker  has  no  better  claim  to  recover  for  voluntary 
service,  rendered  without  employment,  and  not  received  and  acted 
upon  by  the  owner  as  rendered  in  his  behalf,  than  any  other  volun- 
teer. *  *  *  If,  upon  this  proof,  an  owner  is  liable,  and  against 
his  express  refusal  to  employ  the  plaintiff,  then  no  man  is  safe  in 
stating  to  applicants  the  terms  upon  which  he  will  sell.  It  is  not 
true  that  an  owner  may  not  declare  his  price  to  whom  he  will  with- 
out the  hazard  of  paying  commissions  to  those  who  volunteer, 
unasked,  to  send  him  a  purchaser  on  his  own  terms."    In  Bright  r. 
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Canadian  Int.  Stock  Yard  Company  (83  Hnn,  482)  the  presiding 
justice  says :  ^'  Take  the  ordinary  ease  of  a  broker.  In  order  that 
he  should  recover  lie  is  bound  to  show  employment,  and  that  he  was 
the  procuring  cause  of  a  sale,  if  a  sale  be  the  subject  which  is 
involved.  If  the  broker  introduces  one  party  to  the  other  and  a 
sale  results,  unless  he  is  able  to  show  employment,  that  fact  does  not 
entitle  him  to  compensation."  (See,  also,  Fowler  v.  Hoschke^  53 
App.  Div.  327.) 

The  judgment  and  order  appealed  from  should,  therefore,  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  McLaughlin,  Hatch  and  Laughlin,  J  J., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Standard  National  Bank  of  the  City  of  New  York  and 
National  Broadway  Bank,  Appellants,  v,  Garfield  National 
Bank,  Respondent,  Impleaded  with  National  Silk  Label  Com> 
PANY  and  Others. 

Confoeyanee  fravdriUrU  as  to  creditors —  i\6  proceeds  of  the  property,  sold  under  an 
executiondgainst  t?ie  vendee,  cannot  befoUofoed  by  a  creditor  of  the  vendor. 

Where  property  transferred  by  a  debtor,  in  fraud  of  his  creditors,  is  levied  upon 
and  sold,  under  a  judgment  obtained  against  the  vendee  by  a  creditor  of  the 
latter,  and  the  proceeds  are  paid  over  to  such  creditor  before  any  action  is 
taken  to  set  aside  the  fraudulent  transfer,  creditors  of  the  fraudulent  vendor 
are  not  entitled  to  follow  the  proceeds  of  the  property  fraudulently  transferred 
into  the  hands  of  the  execution  creditor. 

Appeal  by  the  plaintiffs,  the  Standard  National  Bank  of  the  City 
of  New  York  and  another,  from  that  part  of  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  the  Garfield  National 
Bank,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  18th  day  of  July,  1901,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  dismissing  the 
complaint  as  against  said  defendant,  the  Garfield  National  Bank. 
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The  action  was  brought  by  creditors  of  the  defendant,  the 
National  Silk  Label  Company,  to  reach  the  proceeds  of  property 
which  that  defendant  fraudulently  transferred  to  the  firm  of 
Macfarlane  &  Co.  and  which  was  sold  under  an  execution  issued 
upon  a  judgment  obtained  by  the  defendant,  the  Garfield  National 
Bank,  against  Macfarlane  &  Co. 

S.  11.  Walker^  for  the  appellant  Standard  National  Bank. 

Henry  B.  Twombly^  for  the  appellant  National  Broadway  Bank. 

John  J.  AdamSy  for  the  respondent. 

Ihorahah,  J. : 

Upon  the  former  appeal  in  this  action,  when  a  judgment  in  favor  of 
the  plaintifiEs  was  reversed,  we  held  that  the  defendant  the  Garfield 
National  Bank  could  not  be  compelled  to  account  for  the  money 
realized  upon  an  execution  issued  on  a  judgment  against  Macfarlane 
&  Co.,  upon  the  ground  that  goods  in  the  possession  of  Macfarlane  & 
Co.  upon  which  the  execution  was  levied,  the  legal  title  to  which 
had  been  transferred  to  that  firm  by  the  Silk  Label  Company,  had 
been  transferred  in  fraud  of  that  corporation's  creditors,  no  action 
having  been  taken  to  avoid  the  transfer  at  the  time  of  the  sale 
under  the  execution  and  the  payment  of  the  proceeds  thereof  to  the 
Garfield  National  Bank.  The  reasons  for  our  conclusion  are  stated 
in  the  report  of  the  decision  (56  App.  Div.  43).  We  can  see  no  dif- 
ference between  the  facts  upon  which  that  judgment  was  based  and 
the  facts  developed  upon  this  trial.  The  plaintiffs  have  attempted 
to  reargue  the  questions  there  determined  upon  this  appeal,  but  after 
a  re-examination  we  see  no  reason  to  change  the  views  before 
expressed.  Upon  the  trial  the  plaintiffs  conceded  that  whether  or 
not  the  assignment  of  Macfarlane  &  Co.  to  Richardson  was  fraudu- 
lent, does  not  affect  the  case  so  far  as  the  plaintiffs  are  concerned, 
and  this  concession  is  an  answer  to  the  position  now  taken  by  the 
plaintiffs  as  to  the  effect  of  the  assignment  to  Richardson.  The 
plaintiffs,  however,  do  not  claim  through  Richardson.  Their  claim 
is  as  creditors  of  the  Silk  Label  Company,  and  as  such  creditors 
they  must  establish  their  right  to  compel  the  Garfield  Bank  to  repay 
the  money  that  it  received  in  payment  of  its  debt  from  Macfarlane. 

A  transfer  of  property  by  a  debtor,  fraudulent  as  to  creditors, 
is  not  void  ai  initio^  but  voidable  only  at  the  election  of  the  credit- 
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ors  of  the  vendor.  The  title  to  the  property  passes,  and  the  vendee 
has  a  title  which  he  can  transfer  and  which  is  subject  to  levy  and 
sale  at  the  suit  of  his  creditors.  When  the  execution  of  the  Garfield 
National  Bank  judgment  against  Macfarlane  &  Co.  was  issued, 
Macfarlane  &  Co.  had,  as  against  the  Silk  Label  Company  and 
ite  creditors,  the  legal  title  to  the  property  transferred.  The 
assignment  to  Richardson  was  alleged  to  be  fraudulent  as  to  Mac- 
farlane &  Co.'s  creditore,  and  the  Garfield  National  Bank,  acting 
upon  that  assumption,  directed  the  sheriff  to  levy  upon  Macfarlane 
&  Co.'s  property.  That  levy  was  made,  the  goods  of  Macfarlane 
&  Co.  that  they  had  transferred  to  Richardson  were  sold  and  the 
proceeds  paid  to  the  Garfield  National  Bank.  Neither  the  Silk 
Label  Company  nor  their  creditors  had  up  to  that  time  elected  to 
avoid  the  transfer  of  the  property  of  the  Silk  Label  Company  to 
Macfarlane  &  Co.  Assuming  that  the  assignment  to  Richardson 
was  void,  Macfarlane  &  Co.  had  a  leviable  interest  in  the  property, 
and  it  was  that  leviable  interest  of  Macfarlane  &  Co.  upon  which 
the  sheriff  levied  under  the  Garfield  Bank  judgment.  That  was 
what  he  sold  under  the  levy  which  produced  the  money  that  was 
paid  to  the  Garfield  National  Bank.  Subsequently,  when  the 
creditors  of  the  Silk  Label  Company  sought  to  set  aside  the  trans- 
fer from  the  Silk  Label  Company  to  Macfarlane  &  Co.,  the  Gar- 
field National  Bank  had  in  its  possession  none  of  the  property  of 
the  Silk  Label  Company  ;  nor  had  it  ever  in  its  possession  any  of 
the  property  of  that  company.  It  is  impossible  to  see  upon  what 
principle  the  Garfield  National  Bank  could  be  held  accountable 
for  the  value  of  any  property  of  the  Silk  Label  Company  which 
had  been  transferred  by  a  voidable  transfer  to  Macfarlane  &  Co. 
It  had  a  right  to  levy  under  its  judgment  against  Macfarlane  & 
Co.  upon  the  goods  and  property  of  Macfarlane  &  Co.,  and  that 
it  did.  The  proceeds  of  a  sale  of  the  property  of  Macfarlane  & 
Co.  under  such  a  levy  having  been  paid  to  the  Garfield  National 
Bank  in  satisfaction  of  its  judgment^  against  Macfarlane  &  Co., 
such  proceeds  could  no  more  be  reached  by  the  creditors  of  the 
Silk  Label  Company  than  could  money  which  Macfarlane  &  Co. 
had  realized  from  a  sale  of  the  goods  transferred  to  them  by  the 
Silk  Label  Company  and  which  they  had  subsequently  paid  to  the 
bank  as  a  payment  of  their  indebtedness.     In  either  case  the  money 


Digitized  by 


Google 


STANDARD  NAT.  BANK  v.  GARFIELD  NAT.  BANK.    49 

App.  Div.]  First  Departmdsnt,  March  Term,  1902. 

was  the  proceeds  of  goods  to  which  Macfarlaue  &  Co.  had  the  legal 
title  and  which  had  been  received  by  the  Garfield  National  Bank 
from  Macfarlane  &  Co.  in  payment  of  its  debts.  There  could  be 
no  difference  in  principle  whether  Macfarlane  &  Co.  had  actually 
sold  the  goods  and  paid  the  proceeds  to  the  bank,  or  whether  the 
bank  under  an  execution  had  levied  npon  the  goods  and  the  goods 
had  been  sold  by  the  sheriff  and  the  proceeds  thereof  paid  by  the 
sheriff  to  the  bank.  In  either  case  the  bank  had  received  in  pay- 
ment of  its  debts  money  realized  from  the  sale  of  goods  to  which 
Macfarlane  &  Co.  had  the  legal  title.  A  different  question  would 
have  been  presented  had  Macfarlane  &  Co.  turned  over  to  the  bank 
the  goods  that  it  had  received  from  the  Silk  Label  Company  ;  and 
it  is  not  necessary  to  determine  upon  this  appeal  what  would  have 
been  the  rights  of  the  creditors  of  the  Silk  Label  Company  in 
that  situation.  The  proceeds  realized  at  the  sale  of  Macfarlane 
&  Co.'s  interest  in  that  property  did  not  stand  in  the  place 
of  the  goods  sold  which  would  entitle  the  creditors  of  the  Silk 
Label  Company  to  follow  such  proceeds  into  the  hands  of  the 
bank.  The  rule  to  be  applied,  as  I  understand  it,  is  that  stated 
in  Justh  V.  Nat.  Bank  of  the  Commonwealth  (56  N.  T.  at 
p.  484) :  "  In  the  absence  of  trust  or  agency  I  take  the  rule  to  be 
that  it  is  only  to  the  extent  of  the  interest  remaining  in  the  party 
committing  the  fraud  that  money  can  be  followed  as  against  an 
innocent  party  having  a  lawful  title  founded  upon  consideration ; 
and  that,  if  it  has  been  paid  in  the  ordinary  course  of  business, 
either  upon  a  new  consideration  or  for  an  existing  debt,  the  right  of 
the  party  to  follow  the  money  is  gone."  The  subject  is  exliaus- 
tively  examined  in  Hatch  v.  Fourth  Nat.  Bank  (147  N.  Y.  184), 
and  upon  the  principle  there  established  I  cannot  see  that  there  is 
any  difference  in  the  application  of  the  rule  because  the  money  that 
was  received  by  the  creditors  was  realized  upon  a  sale  of  property 
in  the  hands  of  the  debtor  and  in  which  he  had  a  leviable  interest 
and  paid  to  the  creditor  by  the  sheriff  as  the  proceeds  of  the  debtor's 
property,  rather  than  money  realized  by  the  debtor  himself  from  the 
sale  of  the  property.  That  the  debtor  obtained  the  property  from 
which  the  money  was  realized  by  fraud  gave  the  vendor  or  his  cred- 
itor the  right  to  rescind  the  transfer ;  but  until  such  rescission  the 
App.  Div.— Vol.  LXX.        4 
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vendee  remains  the  owner  of  the  property ;  and,  if  during  that  tim< 
it  is  sold  and  the  proceeds  paid  to  a  creditor  of  the  vendee,  the  debt 
on  acconnt  of  which  snch  money  has  been  paid  is  satisfied  and  the 
money  becomes  the  absolute  property  of  the  creditor ;  and  upon 
the  payment  of  the  proceeds  of  the  sale  by  the  sherifE  to  the  Gar- 
field Bank,  Macfarlane  &  Co.'s  debt  to  the  bank  was  paid  and  the 
money  became  the  property  of  the  bank. 

We  think  that  upon  both  principle  and  authority  the  plaintiffs  aa 
judgment  creditors  of  the  Silk  Label  Company  had  no  claim  against 
the  Garfield  National  Bank. 

The  judgment  should,  therefore,  be  afiirmed,  with  costs. 

Van  Brunt,  P.  J.,  Hatch  and  Laughlin,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Insurance  Press,  Respondent,  v.  Montauk  Fire  Deteoting  Wirb 
Company  and  Charles  A.  Hanson,  Defendants,  Impleaded  with 
John  D.  Gould,  Appellant. 

JSxamination  qf  a  dtfendant  btfore  trt€U —  as  to  the  txilue  of  patenU  trantferred  ta 
a  corporation  for  $8,000,000  of  its  itock, 

A  plaintiff  who  brings  an  action,  based  on  the  fact  that  18,000,000  of  the  stock 
of  a  corporation  were  issued  to  the  defendants  in  payment  for  patents  owned 
or  controlled  by  said  defendants,  the  value  of  which  did  not  exceed  $10,000,  is 
entitled  to  an  order  permitting  him  to  examine  one  of  the  defendants  before 
trial  as  to  the  value  of  the  patents. 

Yam  Brunt,  P.  J.,  and  Laughlin,  J.,  dissented. 

Appeal  by  the  defendant,  John  D.  Gould,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day 
of  January,  1*902,  as  amended  by  an  order  made  at  the  New  York 
Special  Term  bearing  date  the  14:th  day  of  January,  1902,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York,  deny- 
ing a  motion  made  by  said  John  D.  Gould  to  vacate  an  order  for  hia 
examination  as  a  party  before  trial. 

Irving  L.  Em8%  for  the  appellant. 

A.  Walker  OtiSy  for  the  respondent. 
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Inoraham,  J. : 

We  think  the  affidavit  upon  which  the  order  for  the  examination 
of  this  defendant  was  granted  was  sufficient  to  justify  the  order  and 
that  the  court  below  properly  refused  to  vacate  it.  The  fact  upon 
which  the  plaintiff's  cause  of  action  depends  is  that  $3,000,000  of 
the  stock  of  a  corporation  were  originally  issued  to  the  defendants 
John  D.  Gould  and  Charles  A.  Hanson  as  a  consideration  for  the 
purchase  of  certain  patents  then  owned  or  controlled  by  John  D. 
Oould  and  Charles  A.  Hanson,  and  that  said  patents  did  not  exceed 
in  value  the  sum  of  $10,000.  The  plaintiff  desires  to  examine  the 
said  Gould  for  the  purpose  of  obtaining  testimony  to  be  used  upon 
the  trial  to  prove  that  fact.  The  plaintiff  must  prove,  to  sustain  his 
cause  of  action,  that  this  patent  was  worth  much  less  than  the 
amount  of  stock  which  was  issued  for  it.  The  Code  provides  for 
such  an  examination  before  trial  where  it  is  evident  that  the 
testimony  of  the  person  sought  to  be  examined  will  be  material 
upon  the  trial.  The  plaintiff  is  not  bound  to  wait  until  the  trial, 
when  the  defendant  can  keep  out  of  the  way  and  avoid  the 
service  of  a  subpoena,  but  he  is  entitled  to  have  the  testimony  taken 
before  trial  so  that  it  can  be  available  for  use  when  the  case  is 
tried. 

We  think  the  affidavit  was  sufficient  to  justify  the  court  in  order- 
ing the  defendant  to  be  examined  as  a  witness  and  that  the  order 
appealed  from  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

McLaughlin  and  Hatch,  J  J.,  concurred ;  Van  Bettnt,  P.  J.,  and 
Lavohlin,  J.,  dissented. 

Lauqhjjn,  J.  (dissenting) : 

I  think  the  affidavits  were  clearly  insufficient  to  require  the  grant- 
ing of  the  order,  and  that  the  motion  was  properly  denied.  What 
is  the  assigned  object  of  the  proposed  examination  ?  Not  to  obtain  • 
evidence  of  a  fact,  but  merely  the  opinion  of  the  defendant  Gould 
as  to  the  value  of  the  patents,  which  are  a  device  for  the  discovery 
of  fire.  The  patents  have  been  purchased  by  the  company  of  which 
plaintiff  is  a  stockholder,  and  presumably  they  are  in  its  possession 
and  open  to  examination  by  the  plaintiff,  or  any  experts  whose 
opinion  he  may  desire  concerning  their  value,  at  any  time.     It  does 
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not  appear,  nor  is  it  alleged,  that  the  defendant  Gonld  possesses 
any  special  knowledge  concerning  them  not  i*eadily  obtainable  by 
others.  It  is  not  claimed  that  he  has  made  any  admission  as  to 
their  value  conflicting  with  the  price  charged  on  the  sale  to  tlie 
company.  It  is  alleged  that  this  examination  is  material  and  neces- 
sary for  the  plaintifl:  in  the  prosecution  of  the  action,  but  it  is  not 
alleged  either  in  substance  or  effect  that  the  plaintiff  intends  to  use 
the  evidence  upon  the  trial.  This  is  not  a  case  where  we  may  dis- 
pense with  formal  allegations  of  intention  to  use  the  testimony 
upon  the  trial,  upon  the  ground  that  such  is  the  reasonable  inference 
to  be  drawn  from  all  the  facts  and  circumstances  disclosed.  Here 
the  inference  is  plain  that  the  plaintiff  does  not  intend  to  use  this 
evidence  upon  the  trial.  His  object  is  to  ascertain  how  the  defend- 
ant Gould  thinks  these  patents  can  be  utilized  to  produce  a  return 
which  will  justify  the  valuation  at  which  they  were  turned  over 
to  the  company.  That  is  Gould's  defense,  if  he  has  any,  and  is 
something  the  plaintiff  is  not  entitled  to  know  in  advance. 

Van  Bbijot,  P.  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  R.   Todd,  Respondent,   v.   Union  Casualty  and  Subbtt 
Company,  Appellant. 

Complaint  an  a  pUiey  of  %n$urance  against  liability  for  aoddeni  —  tehen 
demurrable,  as  not  specifying  the  conditions  of  the  insurance  or  the  hazards 
insured  against  ^allegation  of  performance,  except  as  waived. 

The  complaint  in  an  action  alleged  that  the  defendant  issued  to  the  plaintiff  a 
policy  of  insurance  by  which  it  '*  contracted  to  insure  and  did  insure  this  plain- 
tiff, upon  certain  terms  and  conditions  in  said  contract  of  insurance  specified, 
*  *  *  against  legal  liability  for  damages  "  to  the  extent  of  $5,000  to  any 
one  person  "respecting  fatal  or  non-fatal  injuries  from  accidents  occurring  to 
any  person  or  persons  at  the  place  or  places  mentioned  and  specified  in  the 
application  for  the  said  contract  of  insurance  and  in  the  policy  of  insurance 
issued  on  said  application  *  *  *  against  the  hazards  enumerated  and  set 
forth  under  a  certain  premium  schedule  to  said  contract  of  insurance  annexed;" 
that  while  said  contract  of  insurance  was  in  force,  one  Brown,  a  workman  in  the 
employ  of  the  plaintiff,  sustained  injuries  by  reason  of  an  accident  occurring  at 
the  place  specified  in  the  policy,  and  that  Brown  and  the  work  in  which  he  was 
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employed  were  included  in  the  class  of  persons  and  liazards  covered  by  the  con- 
tract of  insurance  and  against  "liability  to  whom  and  because  of  which,  due  to 
injuries  from  accidents,  this  defendant  insured  plaintiff; "  that  subsequently 
Brown  brought  an  action  against  the  plaintiff  to  recover  for  the  injuries  sus- 
tained by  him,  and  recovered  18.856.57  damages,  interest  and  costs,  which  the 
defendant  refused  to  pay;  *'that  plaintiff  duly  complied  with  and  observed 
all  the  provisions  of  the  said  contract  of  insurance  by  him  to  be  complied  with 
and  observed  as  conditions  precedent  to  defendant's  liability  to  him  thereunder, 
except  in  so  far  as  such  compliance  and  observance  were  waived  or  rendered 
unnecessary  by  the  position  and  action  of  this  defendant."  Judgment  was 
demanded  for  the  sum  of  $5,000  and  interest. 

The  policy  on  which  the  defendant's  liability  was  predicated  was  not  made  a 
part  of  the  complaint. 

EM,  that  the  complaint  was  demurrable,  as  it  alleged  simply  that  the  defendant 
Insured  the  plaintiff  upon  certain  terms  and  conditions,  which  were  not  speci- 
fied, against  certain  hazards  which  were  not  set  forth,  and  that  the  plaintiff  had 
performed  in  so  far  as  performance  had  not  been  waived— setting  forth  no 
facts  from  which  a  waiver  could  be  presumed. 

Appeal  by  the  defendant,  the  Union  Casualty  and  Surety  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  30th  day  of  November,  1901,  upon  the  decis- 
ion of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  overruling  a  demurrer  to  the  complaint. 

Arthur  C  Hounds^  for  the  appellant. 

Charles  J,  Hardy ^  for  the  respondent. 

McLaughlin,  J. : 

This  action  is  brought  to  recover  the  sum  of  $5,000  under  an 
employer's  liability  pohcy  of  insurance. 

The  defendant  demurred  to  the  complaint,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demnrrer  was  overruled  and  defendant  has  appealed. 

The  complaint,  in  substance,  alleges  that  at  a  time  specified,  a  con- 
tract of  insurance  was  made  between  the  plaintiff  and  defendant  by 
which  the  defendant ''  contracted  to  insure  and  did  insure  this  plain- 
tiff upon  certain  terms  and  conditions  in  said  contract  of  insurance 
specified,  »  *  *  against  legal  liability  for  damages "  to  the 
extent  of  $5,000  to  any  one  person  "  respecting  fatal  or  non-fatal 
injuries  from  accidents  occurring  to  any  person  or  persons  at  the 
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place  or  places  mentioned  and  specified  in  the  application  for  the 
said  contract  of  insurance  and  in  the  policy  of  insurance  issued  on 
said  application  *  *  *  against  the  hazards  enumerated  and  set 
forth  under  a  certain  premium  schedule  to  said  contract  of  insur- 
Bnce  annexed ; "  that  while  said  contract  of  insurance  was  in  force, 
a  workman  by  the  name  of  Brown,  in  the  employ  of  the  plaintiff, 
sustained  injuries  by  reason  of  an  accident  occurring  at  the  place 
specified  in  the  policy,  and  that  Brown  and  the  work  in  which  he  was 
employed  were  included  in  the  class  of  persons  and  hazards  covered 
by  the  contract  of  insurance  and  against  "  liability  to  whom  and 
because  of  which,  due  to  injuries  from  accidents,  this  defendant 
insured  plaintiff ; "  that  the  defendant  was  duly  notified  of  the  acci- 
dent in  accordance  with  the  requirements  of  the  contract  of  insur- 
ance, and  that  it  thereupon  disclaimed  and  repudiated  any  liability ; 
that  subsequently  Brown  brought  an  action  against  the  plaintiff  to 
recover  for  the  injuries  sustained  by  him,  and  in  that  action  the 
defendant  had  notice  of  the  commencement  of  the  same,  but  it 
refused  to  take  charge  of  the  defense  or  to  relieve  plaintiff  of  all 
responsibility  or  care  thereof,  as  provided  in  the  policy,  and  that  in 
tliat  action  Brown  recovered  $3,856.57  damages,  interest  and  costs, 
which  the  defendant  refused  to  pay ;  "  that  plaintiff  duly  complied 
with  and  observed  all  the  provisions  of  the  said  contract  of  insurance 
by  him  to  be  complied  with  and  observed  as  conditions  precedent  to 
defendant's  liability  to  him  thereunder,  except  in  so  far  as  such  com- 
pliance and  observance  were  waived  or  rendered  unnecessary  by  the 
position  and  action  of  this  defendant ; "  and  judgment  is  demanded 
for  the  sum  of  $5,000  and  interest. 

We  are  of  the  opinion  that  the  appeal  is  well  taken.  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  policy  upon  which  defendant's  liability  is  predicated  is  not 
made  a  part  of  the  complaint,  nor  are  its  terms  sufficiently  set  forth 
to  enable  the  court  to  see  that,  assuming  every  allegation  alleged  in 
the  complaint  to  be  true,  the  plaintiff  has  a  valid  and  subsisting 
claim  against  the  defendant.  The  plaintiff,  it  is  true,  pleads  the 
legal  effect  of  the  policy,  but  he  has  not  alleged  the  terms  and  ocn* 
ditions  of  it,  nor  the  hazards  against  which  he  was  insured.  The 
allegations  in  this  request  are  merely  to  the  effect  that  the  defend- 
ant insured  the  plaintiff  ^'  upon  certain  terms  and  conditions  in  said 
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contract  of  insurance  specified  "  against  ''  the  hazards  enumerated 
and  set  forth  under  a  certain  premium  schedule  to  said  contract  of 
insurance  annexed."  What  "  the  terms  and  conditions  "  of  tlie  con- 
tract are,  what  the  hazards  insured  against  were,  or  tlie  nature  of 
the  work  on  which  Brown  was  employed,  are  not  stated,  nor  is  there 
anything  in  the  complaint  from  which  these  facts  can  be  deter- 
mined. The  complaint  is  also  fatally  defective  in  another  respect. 
The  plaintiff  does  not  allege  performance  of  the  conditions  of  the 
policy  on  his  part,  nor  does  he  set  forth  any  facts  showing  a  waiver 
of  any  of  those  conditions.  The  only  allegation  in  the  complaint, 
with  reference  to  the  performance  of  the  conditions  upon  which 
defendant's  liability  depended,  is : 

"  X  That  plaintiff  duly  complied  with  and  observed  all  the  pro- 
yisious  of  the  said  contract  of  insurance  by  him  to  be  complied  with 
and  observed  as  conditions  precedent  to  defendant's  liability  to  him 
thereunder,  except  in  so  far  as  such  compliance  and  observam^ 
were  waived  or  rendered  unnecessary  hy  the  position  and  action  of 
this  defendxmtP 

To  entitle  the  plaintiff  to  recover  he  must  show  that  he  has  per- 
formed all  of  the  conditions  of  the  policy  on  his  part  to  be  performed 
or  that  performance  has  been  waived,  and  this  he  does  not  do  by 
alleging  that  he  has  complied  with  the  policy  in  that  respect,  except 
where  the  same  has  been  waived.  If  he  has  performed,  then  that 
fact  must  be  alleged  without  qualification.  If  he  has  not  performed, 
for  the  reason  that  defendant  waived  performance,  then  the  condi- 
tions waived  and  the  facts  and  circumstances  constituting  such  waiver 
must  be  alleged.  {Smith  v.  Brown^  17  Barb.  431 ;  La  Chicotte  v. 
Richmond  R.  (&  El  Co.,  15  App.  Div.  380 ;  OaJdey  v.  Morion, 
11  N.  Y.  30 ;  Crane  v.  Knubel,  43  How.  Pr.  389 ;  Elting  v.  Day- 
ion,  43  N.  Y.  St.  Eepr.  363 ;  S.  C.  affd.,  144  N.  Y.  644.) 

We  have,  therefore,  a  complaint  which  alleges  that  the  defendant 
insured  the  plaintiff,  upon  certain  terms  and  conditions  which  are 
not  specified,  against  certain  hazards  which  are  not  set  forth,  and 
which  only  alleges  performance  on  the  part  of  the  plaintiff  in  so  far 
as  performance  has  not  been  waived,  and  not  a  fact  has  been  set  out 
from  which  the  court  can  infer  any  waiver  whatever.  We  do  not 
think  it  can  be  said  that  this  complaint  contains  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action  upon  which  a 
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recovery  is  based  (Code  Civ.  Proc.  §  481),  and  for  that  reason  the 
demurrer  should  have  been  sustained. 

The  judgment  appealed  from,  therefore,  must  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the  plain- 
tiff to  amend  on  payment  of  the  costs  in  this  court  and  in  the  court 
below. 

Van  Brunt,  P.  J.,  Inora^ham,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  this 
court  and  in  the  court  below. 


Edward  S.  Fowler,  Substituted  Trustee  under  the  Last  Will  and 
Testament  of  Janb  Ferguson,  Deceased,  Appellant^  v.  Seligman 
Manheimbr,  Respondent. 

Marketable  title — what  is — title  acquired  by  a  widow  cfthe  deceased  owner  by  virtue 
of  an  eeeJieat  act  of  the  Legislature  —  when  the  release  by  the  State  is  "  subfeet  to 
any  right,**  etc,,  the  Statute  of  LimitcUions  does  not  run  in  her  favor. 

In  1860,  John  Furgeson  died  seized  of  real  property,  located  in  the  city  of  New 
York,  having  been  naturalized  just  prior  to  the  time  that  he  acquired  title 
thereta  His  widow  obtained  letters  of  administration  upon  his  estate  and 
alleged  in  the  petition  therefor  that  the  only  next  of  kin  of  her  intestate  was 
his  siste:  Elizabeth,  who  resided  in  Scotland  when  last  heard  from,  about  four- 
teen years  previous  to  the  filing  of  the  petition.  By  chapter  603  of  the  Laws 
of  1867,  the  interest  of  the  people  of  the  State  of  New  York  in  the  premises 
was  released  to  Mrs.  Furgeson,  the  act  providing  that  she  should  hold  the  land, 
"subject  to  any  right,  claim  or  interest  of  any  purchaser,  heir  at  law  or 
devisee,  or  of  any  creditor  by  mortgage,  judgment  or  otherwise,  in  the  said 
real  estate." 

Mrs.  Furgeson  remained  in  possession  of  the  premises  until  her  death,  which 
occurred  in  April,  1897.  Thereafter  the  trustee  under  her  will  entered  into  a 
contract  to  sell  the  premises,  and,  upon  the  refusal  of  the  vendee  to  accept  the 
title,  brought  an  action  to  compel  the  specific  performance  of  the  contract  of 
sale.  Upon  the  trial  it  appeared  that  the  sister  of  John  Furgeson,  referred  to 
in  the  petition  for  letters  of  administration  upon  his  estate,  had  married,  but 
the  record  did  not  disclose  whom  she  married  or  the  time  when  the  marriage 
occurred. 

Ssld,  that  the  plaintiff  was  not  entitled  to  the  relief  sought; 
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That  the  evidence  did  not  establish  that  the  sister,  Elizabeth,  at  the  time  John 
died,  was  an  alien,  or  that  intermediate  the  time  when  she  was  last  heard  from 
and  John*8  death,  she  had  not  married  a  citizen  of  the  United  States  and  did 
not  then  have  living  issue  of  such  marriage; 

That,  in  the  absence  of  evidence  bearing  upon  the  subject,  it  could  not  be  assumed 
that  she  was  dead  at  the  time  the  petition  for  letters  of  administration  was 
filed,  simply  because  she  had  not  been  heard  of  for  fourteen  years,  and  that  the 
statement  of  Mrs.  Furgeson  in  the  petition  and  her  subsequent  declarations 
were  not  sufficient  to  establish  that  John  Furgeson  did  not  leave  other  heirs  at 
law  capable  of  inheriting  the  property; 

That  the  plaintiff  had  not  acquired  a  good  title  by  adverse  possession,  because 
the  act  of  the  Legislature  expressly  provided  that  Mrs.  Furgeson  should  hold 
subject  to  the  rights  of  any  heirs  at  law. 

A  vendor  in  a  contract  for  the  sale  of  land  is  not  entitled  to  a  judgment  requiring 
the  vendee  to  specifically  perform  the  contract,  unless  he  has  tendered  a  title 
which  18  free  from  reasonable  doubt,  and  if,  after  a  fair  consideration  of  the 
title  tendered,  a  reasonable  man  would  hesitate  to  take  it,  it  cannot  be  said  to 
be  free  from  reasonable  doubt  and  the  vendee  is  justified  in  refusing  to 
perform. 

Appeal  by  the  plaintiff,  Edward  S.  Fowler,  substituted  trustee 
under  the  last  will  and  testament  of  Jane  Ferguson,  deceased,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflSee  of  the  clerk  of  the  county  of  New  York  on 
the  12th  day  of  March,  1901,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Abd  E.  BlcLckmar^  for  the  appellant. 

Samson  Lachman^  for  the  respondent. 

McLaughlin,  J. : 

Tliis  action  was  brought  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  certain  real  estate  in  the  city  of  New  York, 
the  defendant  having  refused  to  perform  upon  the  ground  that  the 
title  tendered  was  unmarketable,  and  the  question  presented  upon 
this  appeal  is  whether  or  not  the  defendant  was  justified  in  his 
refusal. 

The  facts,  so  far  as  the  same  are  material  to  the  question  pre- 
sented, are  as  follows :  In  1860  one  John  Ferguson,  it  is  conceded, 
acquired  good  title  to  the  premises  by  a  deed  of  conveyance,  which 
was  recorded  on  the  ninth  of  March  of  that  year.  He  died  intestate 
on  the  11th  of  October,  1865,  leaving  him  surviving  his  widow, 
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Jane  Ferguson,  who  applied  to  and  obtained  from  the  Surrogate's 
court  of  the  county  of  New  York  letters  of  administration  upon  his 
estate.  In  .the  petition  filed  for  such  letters,  she  stated  that  the 
only  "  next  of  kin "  of  her  intestate  was  a  sister  Elizabeth,  who, 
when  last  heard  from,  which  was  about  fourteen  years  previous, 
resided  in  Scotland. 

In  1867,  by  an  act  of  the  Legislature  of  that  year  (Chap.  603),  all 
the  estate,  right,  title  and  interest  of  the  People  of  the  State  of  New 
York  of,  in  and  to  the  premises  in  question  were  released  to  Jane 
Ferguson,  the  widow  of  John  Ferguson,  but  the  act  expressly  pro- 
vides that  she  shall  hold  the  land  under  such  release,  ^^  subject  to  any 
right,  claim  or  interest  of  any  purchaser,  heir  at  law  or  devisee,  or 
of  any  ci*editor  by  mortgage,  judgment  or  otherwise,  in  the  said 
real  estate." 

John  Ferguson,  at  the  time  of  his  death,  was  in  possession  of  the 
premises  in  question,  and  Mrs.  Ferguson,  from  the  death  of  her 
husband,  continued  to  occupy  the  same  until  her  death,  which 
occurred  in  April,  1897.  She  left  a  will  which  was  admitted  to 
probate,  and  in  which  certain  trusts  were  created,  and  the  trustee 
therein  named  having  died,  the  plaintiff  in  this  action  was  substi- 
tuted, and,  as  such  substituted  trustee,  he  entered  into  the  contract 
with  the  defendant.  At  the  time  fixed  for  the  closing  of  the  con- 
tract, the  plaintiff  was  ready  and  willing  to  perform,  but  the  defend- 
ant refused  to  perform,  upon  the  ground  that  the  title  to  the  land 
is  in  the  heirs  at  law  of  John  Ferguson,  and  that  Jane  Ferguson, 
through  whom  the  plaintiff  claims,  never  had  any  title  at  all.  Other 
objections  were  raised,  but  it  is  unnecessary  to  consider  them  in 
view  of  the  conclusion  at  which  we  have  arrived. 

An  action  for  specific  performance  is  an  equitable  one,  and  to 
entitle  the  plaintiff  to  the  relief  asked  proof  must  be  presented 
which  clearly  and  satisfactorily  establishes  that  he  is  equitably 
entitled  to  it.  {Heller  v.  Cohen,  154  N.  Y.  306.)  He  is  not 
entitled  to  such  relief  under  a  contract  for  the  sale  of  land,  unless 
he  has  tendered  a  title  which  is  free  from  reasonable  doubt  (  Vought 
V.  Williams,  120  N.  Y.  257),  and  if,  after  a  fair  consideration  of 
the  title  which  he  has  tendered,  a  reasonable  man  would  hesitate  to 
take  it,  then  it  cannot  be  said  to  be  free  from  reasonable  doubt,  and 
a  party  who  has  agreed  to  take  is  justified  in  refusing  to  perform, 
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and  as  has  many  times  been  said  for  the  reason  that  a  purchaser  of 
real  estate  onght  not  to  be  compelled  to  take  a  title  which  he  may 
be  obliged  to  defend  by  litigation  {McPhersan  v.  Schade,  149  N. 
Y.  16)  ;  that  he  is  entitled  to  a  marketable  title  free  from  doubtful 
questions  of  fact  or  law.  {JSrohaw  v.  Duffy^  165  N.  Y.  391.) 
Under  these  authorities  and  many  others  that  might  be  cited  to  the 
same  effect  we  are  of  the  opinion  that  the  defendant  was  justified 
in  his  refusal  to  accept  the  title  tendered  him.  If  the  plaintifF  has 
good  title  it  must  be  conceded  it  is  solely  by  virtue  of  the  act  of  the 
Legislature,  and  whether  that  act  accomplishes  that  purpose,  of 
course,  depends  upon  the  fact  as  to  whether  John  Ferguson,  when 
he  died,  had  heirs  at  law  who  were  capable  of  taking  the  title  under 
the  statutes  of  the  State  of  New  York.  It  is  true,  in  the  petition 
made  by  Jane  Ferguson  for  letters  of  administration  upon  her  hus- 
band's estate,  she  stated  that  his  only  ^'next  of  kin"  was  a  sister, 
Elizabeth,  who  had  not  been  heard  of  for  about  fourteen  years,  at 
which  time  she  resided  in  Scotland,  and  in  this  connection  it  also 
appeared  that  John  Ferguson  was  naturalized  just  prior  to  the  time 
he  acquired  title,  and  that  he  came  from  Scotland,  but  this  proof 
fell  far  short  of  establishing  that  the  sister  Elizabeth,  at  the  time 
John  died,  was  an  alien,  and  for  which  reason  she  could  not 
inherit  from  John,  or  that  intermediate  the  time  when  she  was  last 
beard  from  and  John's  death  she  had  not  married  a  citizen  of  the 
United  States  and  had  living  issue  by  such  marriage.  It,  however, 
did  appear  that  the  sister  was  married,  but  the  record  fails  to  dis- 
close whom  she  married  or  the  time  when  the  marriage  occurred. 
It  cannot  be  presumed,  in  the  absence  of  evidence  bearing  upon  the 
subject,  that  because  the  sister  had  not  been  heard  of  for  fourteen 
years  that  she  was  dead,  any  more  than  it  can  be  presumed  that  siie 
was,  at  the  time  of  the  death  of  John,  an  alien,  or  did  not  have 
children  who  could  inherit.  ( Yougkt  v.  Williams^  supra.)  Nor 
do  we  think  that  the  statement  of  Jane  Ferguson,  in  the  petition 
referred  to,  or  her  subsequent  declarations  upon  the  subject,  were 
sufficient  to  establish  the  fact  that  John  did  not  leave  other  heirs  at 
law  capable  of  inheriting  under  the  statute. 

The  plaintiff  is  asking  for  a  specific  performance  of  the  contract, 
and  before  he  can  become  entitled  to  that  relief  he  must  establish, 
beyond  a  reasonable  doubt,  that  the  title  which  he  tendered  was 
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good,  and  this  he  can  only  do  by  showing  that  John  Ferguson,  at 
the  time  he  died,  did  not  leave  any  heirs  at  law,  capable  of  inherit- 
ing nnder  the  statutes  of  the  State  of  New  York,  and  for  that  reason 
the  title  is  escheated  to  the  State.  {Simis  v.  McEl/roy^  160  N.  Y. 
156.) 

In  the  case  last  cited  the  court  held  that  title  by  adverse  posses- 
sion is  not  shown  where  there  is  a  failure  to  negative  the  possibility 
of  an  outstanding  claim  by  the  heirs  of  a  former  owner  as  to  whom 
the  adverse  possession  was  open  to  contingencies  of  remaindership 
and  infancy.  So  here,  we  think  the  plaintifE  failed  to  show  the 
title  he  tendered  was  marketable,  inasmuch  as  he  failed  to  negative 
the  possibility  that  John  Ferguson  left  heirs  at  law  capable  of 
inheriting.  The  burden  was  upon  the  plain tifi,  and  not  upon  the 
defendant,  to  establish  such  facts.  But  it  is  said  that  plaintiif  has 
acquired  good  title  by  adverse  possession.  This  cannot  be,  because 
the  only  interest  which  Jane  Ferguson  acquired  was  by  virtue  of 
the  act  of  the  Legislature,  and  that  expressly  provided  that  her 
interest  must  be  held  subject  to  any  right  of  heirs  at  law. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


"70 60-^^'^^  ^'  HoET,  as  Administratrix,  etc.,  of  James  J.  Hoey,  Deceased, 

80        386    Appellant,  v.  Metropolitan  Street  Railway  Company  and  The 

Dry  Dock,  East  Broadway  and  Battery  Railroad  Company, 

Respondents. 

Bmoer  of  the  court  where  epeeifie  queetions  are  anewered  and  a  general  verdtet  i$ 
rendered  by  the  jury — when  acute  pulmonary  tuberculoeis  will  not  be  presumed  to 
have  resulted  from  the  weakness  caused  by  muscular  atrophy,  induced  by  an 
accident. 

Where  the  Judge  presiding  at  a  Jury  trial  submits  to  the  Jury,  under  section 
1187  of  the  Code  of  Civil  Procedure,  certain  specific  questions  of  fact  with 
instructions  to  render  a  general  yerdict  also,  he  has  no  power,  after  the  jury 
have  answered  the  specific  questions  of  fact  and  rendered  a  general  verdict,  to 
dismiss  the  complaint  upon  the  merits  nor  to  set  aside  the  answers,  except  one. 
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made  by  the  juiy  to  the  specific  questions  of  fact  submitted  to  them,  or  the 
general  verdict.  In  such  a  case  he  may  either  nonsuit  the  plaintiff  or  direct 
the  jury  to  render  a  general  verdict. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, in  which  it  appears  that  the  intestate  sustained  very  serious  injuries,  in 
consequence  of  the  defendant's  negligence,  and  that  a  short  time  thereafter 
he  developed  progressive  muscular  atrophy,  but  that  the  immediate  cause  of 
his  death  was  acute  pulmonary  tuberculosis,  a  germ  disease,  in  no  way  con- 
nected with  the  accident,  nor  shown  to  have  resulted  from  the  progressive 
muscular  atrophy,  a  finding  that  the  acute  pulmonary  tuberculosis  resulted 
from  the  accident  will  not  be  sustained,  upon  the  theory,  unsupported  by  any 
evidence,  that  the  intestate  was  so  weakened  by  his  injuries  and  the  progres- 
sive muscular  atrophy  resulting  therefrom,  that  it  made  him  susceptible  to 
tuberculosis,  and  that  by  reason  thereof  he  contracted  the  latter  disease. 

O'Brien  and  Laughlin,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Katie  V.  Hoey,  ae  administratrix,  etc., 
of  James  J.  Hoey,  deceased,  from  a  judgment  of  the  Supreme 
Conrt  in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  23d  day  of  October,  1901,  npon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Trial 
Term,  dismissing  the  complaint  upon  the  merits  and  setting  aside 
the  general  verdict  and  the  special  findings  of  fact  brought  in  by 
the  jury,  except  the  first  finding,  with  notice  of  an  intention  to 
bring  up  for  review  upon  said  appeal  the  order  dismissing  the  com- 
plaint and  directing  the  entry  of  the  judgment. 

WUliam  Rumaey^  for  the  appellant. 

Charles  F,  Brownj  for  the  respondents. 

McLaughlin,  J. : 

On  the  11th  of  December,  1899.  James  J.  Hoey,  the  plaintiff's 
intestate,  while  a  passenger  in  one  of  the  defendants'  cars,  was 
seriously  injured  by  the  car  in  which  he  was  riding  colliding  with 
another  car  belonging  to  the  defendants.  He  died  on  the  30th  of 
September,  1900,  and  this  action  was  brought  to  recover  damages 
for  his  death,  on  the  ground  that  the  negligence  of  the  defendants 
was  the  cause  of  it. 

At  the  trial  the  defendants'  negligence  and  the  intestate's  free- 
dom from  negligence  were  conceded,  and  the  sole  question  litigated 
was  whether  the  injuries  sustained  by  the  intestate  at  the  time  of 
the  collision  were  the  proximate  cause  of  his  death. 
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At  the  close  of  the  case,  defendants'  counsel  .moved  for  the  dis- 
missal of  the  complaint,  or  for  the  direction  of  a  verdict,  and  pend- 
ing the  consideration  of  snch  motion,  the  trial  court  submitted  to 
the  jury,  under  section  1187  of  the  Code  of  Civil  Procedure,  certain 
specific  questions  of  fact,  with  instructions  to  also  render  a  general 
verdict.  One  of  the  specific  questions  of  fact  was :  "  Did  James  J. 
Hoey  die  September  30,  1900,  from  hasty  consumption  ? "  This 
was  answered  in  the  afiirmative  and  a  general  verdict  rendered, 
awarding  plaintiff,  as  damages,  $12,500.  The  jury  was  discharged 
and  the  trial  court,  after  consideration,  directed  that  a  judgment  be 
entered  dismissing  the  complaint  upon  the  merits,  setting  aside  the 
general  verdict  and  the  answers  to  all  of  the  questions  except  the 
one  above  given.  To  this  ruling  the  plaintiff  excepted.  Judgment 
was  entered  accordingly,  from  which  this  appeal  is  taken. 

The  court  had  no  power  to  dismiss  the  complaint  upon  the  merits, 
nor  to  set  aside  the  answers  of  the  jury  to  the  specific  questions  of 
fact  submitted  to  or  the  verdict  rendered  by  them.  It  will  be 
observed  that  the  section  of  the  Code  referred  to  provides  that  after 
the  jury  shall  have  rendered  a  special  verdict  upon  such  submis- 
sion, or  shall  have  assessed  the  damages,  the  court  may  then  pass 
upon  the  motion  to  nonsuitj  or  direct  a  general  verdict,  and  on 
appeal  from  the  judgment  entered  upon  such  nonsuit  or  general 
verdict,  such  special  verdict  or  general  verdict  shall  form  a 
part  of  the  record  and  the  Appellate  Division  may  direct  such 
judgment  thereon  as  either  party  may  be  entitled  to.  The  trial 
court,  therefore,  could,  after  the  rendition  of  the  special  ver- 
dict by  the  jury,  have  adopted  either  one  of  two  courses;  he 
could  nonsuit  the  plaintiff  or  direct  the  jury  to  render  a  general 
verdict.  He  did  not  direct  a  general  verdict,  nor  did  he  nonsuit 
the  plaintiff,  but  instead  directed  judgment  dismissing  the  com- 
plaint upon  the  merits.  This  was  clearly  erroneous,  but  in  view  of 
the  conclusion  at  which  we  have  arrived,  inasmuch  as  the  special 
verdict  is  in  fact  set  out  in  the  record,  it  is  of  no  importance,  since 
this  court  has  power  to  direct  such  judgment  as  either  party  may 
be  entitled  to.  The  judgment  should  have  been  one  nonsuiting 
the  plaintiff,  instead  of  dismissing  the  complaint  on  the  merits. 
This  brings  us  to  the  consideration  of  the  main  question  presented, 
and  that  is,  whether  the  injuries  which  the  plaintiff's  intestate  soa- 
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tained  in  the  collision  were  the  proximate  cause  of  hie  death.  If 
they  were  not,  then  the  plaintiff  was  not  entitled  to  recover.  The 
uncontradicted  evidence  adduced  upon  the  trial  was  to  the  effect 
that  a  few  weeks  prior  to  hie  death  he  was  stricken  with  acute  pul- 
monary tuberculosis,  which  disease  the  jury  found  caused  his  death. 
Any  other  finding  would  have  been  clearly  against  evidence.  Was 
the  disease  then,  from  which  the  intestate  died,  the  direct  result  of 
the  injuries  which  he  sustained  in  the  collision ;  in  other  words, 
was  defendant's  negligence  the  proximate  cause?  A  proximate 
cause,  as  defined  by  the  Court  of  Appeals  in  Laidlaw  v.  Sage  (158 
N.  Y.  73,  99),  " '  is  one  in  which  is  involved  the  idea  of  necessity.  It 
is  one  the  connection  between  which  and  the  effect  is  plain  and  intel- 
ligible ;  it  is  one  which  can  be  used  as  a  term  by  which  a  proposi- 
tion can  be  demonstrated,  that  is,  one  which  can  be  reasoned  from 
conclusively.  A  remote  cause  is  one  which  is  inconclusive  in  rea* 
soning,  because  from  it  no  certain  conclusion  can  be  legitimately 
drawn ;  in  other  words,  a  remote  cause  is  a  cause  the  connection 
between  which  and  the  effect  is  uncertain,  vague  or  indeterminate. 
*  *  *  The  proximate  cause  being  given,  the  effect  must  follow. 
But  although  the  existence  of  the  remote  cause  is  necessary  for  the 
existence  of  the  effect  (for  unless  there  has  been  a  remote  cause  there 
can  be  no  effect)  still,  the  existence  of  the  remote  cause  does  not  neces- 
sarily imply  the  existence  of  the  effect.  The  remote  cause  being 
given,  the  effect  may  or  may  not  follow.' "  A  proximate  cause  as 
thus  defined  was  quoted  with  approval  in  a  recent  case  by  the  same 
court.  {Seifter  v.  Brooklyn  Heights  R.  R.  Co.,  169  N.  Y.  254.) 
There  is  no  doubt  that  the  deceased  sustained  very  serious  injuries 
in  the  collision,  and  by  reason  thereof,  within  a  short  time  thereafter, 
developed  what  is  termed  in  the  record  as  ^'  progressive  muscular 
atrophy,"  but  there  is  nothing  in  the  evidence  which  would  justify 
a  finding  that  the  tuberculosis  which  resulted  in  his  death  was  caused 
by,  or  necessarily  flowed  from,  that  disease.  On  the  contrary,  the 
evidence  is  uncontradicted  that  tuberculosis  is  a  germ  disease  and 
that  in  order  to  contract  it  in  the  lungs  the  germ  must  be  inhaled, 
and  that  these  germs  were  not  the  result  of  or  produced  by  the  acci- 
dent ;  that  they  came  from  a  source  independent  of,  and  not  con- 
nected with,  it.  What  is  claimed  is  that  the  intestate's  condition  was 
fto  weakened  by  his  injuries,  and  the  disease  resulting  from  them, 
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that  is,  progressive  mnscalar  atrophy,  that  it  made  him  susceptible 
to  tnberculofiiB  and  by  reason  thereof  he  contracted  it.  There  is 
nothing  in  the  evidence  to  sustain  this  claim,  and  such  conclusion  is 
based  upon  conjecture  and  speculation  alone.  To  entitle  the  plain- 
tiff to  recover  she  was  bound  to  prove  that  the  death  of  her  intestate 
was  the  direct  result  of  his  injuries ;  that  his  injuries  were  the  cause 
and  his  death  the  effect,  an  unbroken  chain  extending  from  the  cause 
to  the  effect  (  Weber  v.  Third  Ave.  R.  R.  Co.^  12  App.  Div.  512), 
and  any  link  in  that  chain  could  not  be  supplied  by  a  mere  possi> 
bility.  {Milwaukee  db  St.  Paul  R.  Co.  v.  Kellogg,  94  U.  S. 
469.)  If  it  could,  then  it  is  not  difficult  to  see  how  easy  it  would  be 
to  take  property  from  one  person  and  give  it  to  another,  sanctioned 
by  judicial  procedure.  The  negligence  of  the  defendants  may  have 
been  the  cause  of  the  intestate's  death,  but  whether  it  was  or  was 
not  is  a  pure  guess  and  nothing  more,  and  a  judgment  in  law  cannot 
stand  upon  a  guess  or  bare  possibility. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be  cor- 
rected as  indicated  in  this  opinion,  and  as  thus  corrected  affirmed, 
without  costs  to  either  party. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concurred ;  O'Brien  and 
Laughlin,  JJ.,  dissented. 

Judgment  corrected  as  indicated  in  opinion,  and  as  thus  corrected 
affirmed,  without  costs  to  either  party. 


Real  Estate  Corporation  of  New  York  Crrv,  Plaintiff,  v.  J. 
Henry  Harper,  as  Executor,  etc.,  Defendant. 

Asteument  on  real  property  in  the  dtp  of  New  York  for  a  street  opening — when  it 
becomes  a  lien — breach  of  a  covenant  against  incumbrances. 

February  25,  1898,  the  Supreme  Ck)urt,  upon  the  presentation  of  the  report  of 
commissioners  of  estimate  and  assessment  appointed  in  a  proceeding  to  open  a 
street  in  the  city  of  New  York,  made  an  order  confirming  the  report  in  respect 
to  the  awards  of  damages  and  sent  it  back  to  the  commissioners  with  direc- 
tions to  assess  two  spedfled  lots  separately,  and  also  not  to  exceed  one-half  the 
tax  valuation  of  1896  in  determining  the  assessment  for  benefits.  The  city  of 
New  York  alone  appealed  from  the  order,  and  its  appeal  was  only  from  the 
provision  thereof  relating  to  the  tax  valuation  of  1896. 
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December  6,  1890,  the  Appellate  Division  reversed  the  portion  of  the  order 
appealed  from  and  ordered  that  in  all  other  respects  the  report  of  the  com- 
missioners be  confirmed.  A  property  owner  took  an  appeal  from  this  order  to 
the  Court  of  Appeals,  which  court,  May  1,  1900,  affirmed  the  order  of  the 
Appellate  Division.  May  14,  1900,  the  order  of  the  Ck)urt  of  Appeals  was 
made  the  order  of  the  Supreme  Court.  July  18,  1900,  the  commissioners  of 
estimate  and  assessment  filed  an  ''amended  and  supplemental  report,"  stating 
that  they  had  assessed  the  two  specified  lots  separately.  This  report  was  con- 
firmed August  15, 1900,  and  on  October  4,  1900,  the  lists  of  assessments  were, 
for  the  first  time,  entered  with  the  collector  of  assessments  in  arrears,  in  pursu- 
ance of  the  statute. 

December  3, 1900,  an  assessment  levied  upon  property  affected  by  the  proceed- 
ing (but  not  one  of  the  two  lots  as  to  which  the  report  had  been  sent  back  to 
the  commissioners)  was  paid  by  a  person  to  whom  such  property  had  been 
conveyed  on  January  28,  1900,  by  a  deed  containing  a  covenant  against 
incumbrances. 

Htld.  as  under  sections  159, 986  and  1017  of  the  Greater  New  York  charter  (Laws 
of  1897,  chap.  378)  the  report  was  not  wholly  confirmed  until  August  15,  1900, 
that  the  assessment  was  not  a  lien  upon  the  property  in  question  at  the  time 
the  conveyance  was  made; 

That  consequently  there  had  been  no  breach  of  the  covenant  against  incum- 
brances, and  that  the  grantee  was  not  entitled  to  recover  the  amount  of  the 
assessment  from  the  grantor. 

Van  Brunt,  P.  J.,  dissented  on  the  ground  that  the  submission  of  the  contro- 
versy was  irregular  in  form. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

JFrands  B,  Chedaey^  for  the  plaintiff. 

Robert  E.  Deyo^  for  the  defendant. 

McLaughlin,  J. : 

The  question  here  presented  comes  before  the  court  upon  a  sub- 
mission under  section  1279  of  the  Code  of  Civil  Procedure. 

Upon  the  facts  contained  in  the  submission,  plaintiff  seeks  to 
recover  from  the  defendant  $3,868.87,  with  interest  at  the  rate  of 
four  per  cent  per  annum  from  December  3, 1900,  which  sum  it  paid 
on  that  date  in  discharge  of  an  assessment  for  benefits  imposed  on 
certain  real  estate  in  the  city  of  New  York,  conveyed  to  it  by  the 
defendant's  testatrix  on  the  23d  of  January,  1900,  by  a  deed  which 
contained  a  covenant  to  the  effect  that  the  premises  conveyed  were 
free  from  incumbrances.  The  plaintiff  predicates  its  right  to  recover 
App.  Drv. — Vol.  LXX.        5 
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upon  the  ground  that  there  has  been  a  breach  of  that  covenant, 
inasmuch  as  the  assessment  was,  at  the  time  of  the  delivery  of  the 
deed,  a  valid  and  subsisting  lien  upon  the  land  conveyed. 

The  defendant  claims  that  there  has  been  no  breach  of  this  cove- 
nant, since  the  assessment  did  not  become  a  lien  until  several  months 
after  the  plaintifi  acquired  title  to  such  land. 

The  facts  upon  which  the  claims  of  the  respective  parties  depend 
are  as  follows  :  In  August,  1895,  proceedings  were  taken  by  the  city 
of  New  York  for  the  opening  of  Whittier  street.  The  defendant's 
testatrix  appeared  in  the  proceeding  in  December,  1897,  and  filed 
objections  to  the  preliminary  report  of  assessments  made  by  the 
commissioners  of  estimate  and  assessment.  On  the  24th  of 
December,  1 S97,  the  commissioners  made  their  report,  in  which  the 
land  subsequently  conveyed  by  the  defendant's  testatrix  to  the 
plaintiff  was  assessed  in  her  name  for  benefit  in  the  sum  of  $3,868.87, 
and  a  few  days  later  the  report  of  the  commissioners  was  presented 
to  the  Supreme  Court,  and  on  the  25th  of  February,  1898,  an  order 
was  made  confirming  such  report  in  respect  to  the  award  for  dam- 
ages but  referring  the  same  back  to  the  commissioners  with  direc- 
tions to  apportion  between  two  lots,  as  indicated  upon  a  certain 
map  —  lots  14:  and  16  —  a  sum  which  had  been  assessed  against  them 
jointly  in  the  name  of  one  owner  —  it  having  beeij  made  to  appear 
that  these  lots  had  different  owners ;  and  also  to  make  all  assess- 
ments for  benefit,  in  no  case  more  than  one-half  of  the  valuation  of 
the  property  assessed  as  valued  for  purposes  of  taxation  for  the 
year  1896. 

The  city  appealed  to  the  Appellate  Division  from  only  that  por- 
tion of  the  order  directing  the  commissioners  to  follow  the  tax 
valuation  of  1896  in  determining  the  assessments  for  benefit,  and 
this  was  the  only  appeal  taken. 

On  the  8th  of  December,  1899,  the  Appellate  Division  reversed 
so  much  of  the  order  as  was  appealed  from  and  ordered  that  in  all 
other  respects  the  report  of  the  commissioners  be  confirmed.  From 
this  order  an  appeal  by  a  property  owner  was  taken  to  the  Court  of 
Appeals,  where  the  same,  on  the  1st  of  May,  1900,  was  aflSrmed, 
and  on  the  fourteenth  of  the  same  month  the  order  of  the  Court 
of  Appeals  was  made  the  order  of  the  Supreme  Court.  On  the 
18th  of  July,  1900,  the  commissioners  made  an  "  amended  and  sup- 
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plementary  "  report  to  the  Supreme  Court  in  which,  after  reciting 
all  the  proceedings  theretofore  taken,  including  the  appeals,  it  was 
stated  that  the  commissioners  had  apportioned,  as  indicated  in  their 
report,  the  assessment  upon  lots  14  and  16  between  the  different 
owners  thereof  and  had  also,  at  the  request  of  parties  interested  in 
other  lots,  made  similar  apportionments  as  indicated,  and  that  '^  in 
all  other  matters  our  report  herein  made  by  us  and  dated  the  24th 
of  December,  1897,  is  in  all  respects  unchanged."  This  report,  on 
the  fifteenth  of  August  following,  was  confirmed  by  an  order  of  the 
Supreme  Court,  and  on  the  4th  of  October,  1900,  the  lists  of  assess- 
ments were  for  the  first  time  entered  with  the  collector  of  assess- 
ments and  arrears  in  pursuance  of  the  statute,  which  provides  that 
there  shall  be  kept  a  full  and  complete  record  in  detail  of  all  the 
lists  of  assessments  confirmed  and  that  the  assessment  shall  become 
a  lien  upon  the  real  estate  affected  thereby  immediately  upon  its 
entry  in  said  record.  (Greater  New  York  Charter  [Laws  of  1897, 
chap.  378],  §§  159,  1017.)  The  statute  further  provides  that  on  an 
application  for  the  confirmation  of  a  report  of  commissioners,  etc., 
the  Supreme  Court  may  confirm  the  report  or  refer  the  matter  back 
to  the  commissioners,  as  justice  shall  require,  and  this  may  be  done 
from  time  to  time  until  a  report  shall  be  made  in  the  premises  which 
the  said  court  shall  wholly  confirm,  and  such  report,  when  so  con- 
firmed, shall,  unless  set  aside  or  reversed  on  appeal,  ^^  be  final  and 
conclusive,  as  well  upon  The  City  of  New  York  as  upon  the  owners, 
lessees,  persons  and  parties  interested  and  entitled  unto  the  lands, 
*  *  *  mentioned  in  the  said  report,  and  also  upon  all  other  per- 
sons whomsoever."    (Id.  §  986.) 

Upon  the  foregoing  facts  and  under  the  provisions  of  the  statute 
referred  to,  was  there  a  valid  and  subsisting  lien  upon  the  land  con- 
veyed at  the  time  of  the  delivery  of  the  deed  to  the  plaintiff  ?  We 
think  there  was  not.  There  was  no  lien  upon  this  land  for  benefit 
until  the  report  of  the  commissioners  had  been  wholly  confirmed. 
This  is  necessarily  so,  because  the  statute  in  relation  to  the  subject 
so  provides.  The  report  had  not  been  wholly  confirmed  at  the  time 
the  deed  was  delivered,  and  manifestly  could  not  be  until  after  the 
commissioners  had  made  a  report  concerning  that  part  of  the  mat- 
ters which  had  been  sent  back  to  them  and  from  which  no  appeal 
had  been  taken,  and  that  report  had  been  confirmed  by  the  court. 
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The  order  of  the  Appellate  Division,  revereing  the  order  of  the 
Special  Term,  and  providing  that  the  report  of  the  commissioners 
was  confirmed,  did  not  and  could  not  affect  the  report  which  had 
been  sent  back  to  the  commissioners,  but  which  had  not  been  ques- 
tioned or  appealed  from  by  anybody ;  that  portion  of  the  order 
referring  the  matter  back  to  the  commissionera,  from  which  no 
appeal  had  been  taken,  was  not  before  the  Appellate  Division,  and, 
therefore,  it  had  no  power  either  to  reverse,  modify  or  confirm  it. 
It  having  been  made  to  appear,  when  the  report  of  the  commission- 
ers was  first  presented,  that  the  assessments  made  upon  lots  14  and 
16  (which  did  not  include  any  part  of  the  land  conveyed  to  the 
plaintiff)  should  be  apportioned  between  the  different  owners  of 
those  lots,  the  court  could  do  nothing,  under  the  statute,  except  to 
refer  the  matter  back  for  correction,  and  until  the  commissioners  had 
made  the  correction  and  submitted  their  report,  there  could  be  no 
such  thing  as  the  report  being  wholly  confirmed,  and  there  could  not 
be  a  lien  until  that  had  been  done.  The  report  was  not  wholly  con- 
firmed until  the  15th  of  August,  1900.  The  deed  was  delivered  to 
the  plaintiff  on  the  23d  of  January,  1900.  The  assessment  paid  by 
the  plaintiff  was  not  a  lien  upon  the  land  at  the  time  of  the  convey- 
ance, and,  therefore,  there  has  been  no  breach  of  the  covenant 
against  incumbrances. 

The  defendant  is  entitled,  under  the  stipulation,  to  a  judgment  to 
this  effect,  with  costs. 

O'Bbibn,  Ingraham  and  Hatch,  JJ.,  concurred;  Van  Beunt, 
P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  The  submission  is  entirely  irregular  in  form.  Ques- 
tions are  submitted  to  the  court,  and  as  the  court  answers  those  ques- 
tions then  certain  judgment  is  to  be  given.  There  is  no  authority 
for  a  submission  of  questions  to  the  court.  The  facts  only  are  to 
be  submitted  to  the  court.  It  may  be  proper  for  the  plaintiff  to 
state  what  judgment  he  demands  upon  those  facts,  and  also  for  the 
defendant  to  state  what  claims  he  makes  upon  those  facts ;  but  the 
court  is  to  award  any  judgment  which  such  facts  warrant,  and  this 
right  cannot  be  limited. 

Judgment  ordered  for  defendant,  with  costs. 
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Insurance  Company  of  the  State  of  New  York,  Respondent,  v.  ai74  ny  54i 
The  Associated  Manufacturers'  Mutual  Fire  Insurance  Cor- 
poration, Appellant. 

BeiTkauranee  —  uihen  the  reinsurer  i$  bound  by  the  aeyuitment  of  lou  made  by  the 

imurer. 

A  fire  insurance  company  reinsured  a  portion  of  a  risk  under  a  contract  which 
provided  that  it  should  be  "subject  to  the  same  risks,  valuations,  endorsements 
(excepting  transfers  of  location)  and  conditions  as  the  original  insurance,  and 
loss,  if  any,  to  be  settled  and  paid  pro  rata  with  the  reinsured  and  at  the 
same  time  and  place,  and  upon  the  same  conditions.'* 

The  property  insured  was  subsequently  destroyed  by  fire. 

BM,  that  the  reinsurer,  in  the  absence  of  fraud  or  of  bad  faith  on  the  part  of  the 
insurer,  was  bound  by  the  adjustment  of  the  loss  made  by  the  insurer,  espe- 
cially where  it  appeared  that,  under  such  a  policy  of  reinsurance,  it  was  cus- 
tomary for  the  reinsurer  to  pay  the  reinsured  its  proportion  of  the  adjustment 
expenses. 

Appeal  by  the  defendant,  The  Associated  Manufacturers'  Mutual 
Fire  Insurance  Corporation,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintifE,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  9th  day  of  March,  1900,  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  16th  day  of  March, 
1900,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Archibald  C.  Shenatane^  for  the  appellant. 

Frederic  R.  Coudert,  Jr.,  for  the  respondent. 

McLaughlin,  J . : 

On  the  Ist  of  September,  1897,  the  plaintiff  entered  into  a  con- 
tract by  which  it  insured,  to  the  extent  of  $60,000,  the  Santa  Fe  and 
Pacific  Railroad  Company  against  loss  or  damage  by  fire  for  a  speci- 
fied term  upon  certain  property  contained  in  or  on  cars  awaiting 
Movement  while  in  transit  and  until  unloaded  at  destination.  Sub- 
sequently it  applied  to  and  obtained  from  the  defendant  a  contract 
of  reinsurance  to  the  extent  of  $5,000  against  a  portion  of  the  risk. 
The  contract  of  reinsurance  provided  that  it  was  "  subject  to  the 
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same  risks,  valuations,  endorsements  (excepting  transfers  of  location) 
and  conditions  as  the  original  insurance,  and  loss,  if  any,  to  be  set- 
tled and  paid^ro  rata  with  the  reinsured  and  at  the  same  time  and 
place,  and  upon  the  same  conditions."  During  the  term  of  the 
policy  property  covered  by  the  original  insurance  was  destroyed  by 
fire.  Notice  was  given  of  the  loss  by  the  insured  to  the  plaintiff, 
and  it,  in  turn,  notified  the  defendant.  The  plaintiff,  through  its 
adjuster,  proceeded  to  adjust  the  loss,  and  after  such  adjustment  a 
settlement  was  made  with  the  railroad  company  by  which  the  plain- 
tiff paid,  in  satisfaction  of  its  liability  under  its  policy,  the  sum  of 
$33,633.04,  and  it  thereupon  requested  the  defendant  to  pay  its 
share  of  such  loss,  in  accordance  with  the  terms  of  the  policy  of 
reinsurance.  The  defendant  refused,  and  thereupon  this  action  was 
brought  to  recover  such  sum. 

At  the  close  of  the  trial  the  court  directed  a  verdict  for  the  plain- 
tiff for  the  amount  claimed,  and  from  the  judgment  thereafter 
entered  the  defendant  appealed. 

During  the  course  of  the  trial  upwards  of  one  hundred  excep- 
tions were  taken,  and  we  are  asked  to  hold  that  "  every  exception 
*  *  *  was  well  taken."  We  are  unable  to  see  any  merit  what- 
ever in  any  of  the  exceptions.  Indeed  none  of  them  are  deserving 
of  consideration,  except  those  relating  to  the  evidence  as  to  the 
adjustment  of  the  loss  and  payment  of  the  same  by  the  plaintiff  to 
the  railroad  company.  What  is  claimed  in  this  respect  is  that  the 
defendant  is  not  bound  by  the  adjustment  made  by  the  plaintiff,  but 
that  in  order  to  entitle  the  plaintiff  to  recover  against  this  defendant 
it  was  required  to  prove  every  fact  which  the  railroad  would  have 
been  required  to  prove  had  the  plaintiff  resisted  its  claim  and  an 
action  been  brought  to  recover  under  the  original  policy.  We 
think  that  a  proper  construction  of  the  contract  of  reinsurance  fails 
to  sustain  this  claim.  The  defendant  agreed  that  the  reinsurance 
should  be  subject  to  the  same  risks,  valuations  and  conditions  as  the 
original  insurance,  and  that  the  loss  should  ^^  be  settled  and  paid 
pj*o  rata  with  the  reinsured  and  at  the  same  time  and  place  and 
upon  the  same  conditions."  Not  only  this,  but  it  will  be  observed 
that  the  defendant  admitted  upon  the  trial  that  under  a  policy  of 
this  kind  it  is  customary  for  the  reinsurer  to  pay  the  reinsured  its 
proportion  of  the  adjustment  expenses.     In  the  absence,  therefore, 
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of  fraud  or  bad  faith  on  the  part  of  the  plaintiff,  the  defendant,  by 
the  terms  of  its  policy,  as  well  as  by  the  construction  placed  upon  it 
by  the  admission,  is  in  no  position  to  object  to  the  mode  of  adjust- 
ment as  made  by  the  plaintiff.  When,  therefore,  the  plaintiff  had 
ascertained  by  a  proper  investigation  that  it  was  legally  liable  to 
pay  a  certain  amount  to  the  railroad  company  under  its  contract, 
and  such  payment  had  been  made,  the  defendant  could  not  question 
the  validity  of  the  plaintiff's  act,  unless  it  alleged  and  proved  that 
the  plaintiff  had  acted  fraudulently  or  collusively  to  its  injury.  The 
amount  of  the  loss  to  be  paid  by  the  defendant  was  to  be  evidenced 
by  the  plaintiff's  adjustment  and  payment.  This  sum  it  had  agreed 
to  and  was  obligated  to  pay,  unless,  as  already  said,  it  proved  that 
the  plaintiff,  in  making  such  adjustment  and  payment,  had  acted 
fraudulently  and  collusively  with  the  railroad  company.  {JacJcsoii 
V.  St.  Paul  Fire  <&  Marine  Ins.  Co.,  99  N.  Y.  124 ;  Consolidated 
Real  Estate  dk  Fire  his.  Co.  v.  Cashmo,  41  Md.  59.)  There  is 
nothing  to  show,  either  by  allegation  or  proof,  that  the  plaintiff  did 
not  act  in  entire  good  faith  in  adjusting  the  loss  and  in  making  the 
payment  which  it  did,  and  no  reason  is  suggested  why  the  defendant 
should  not  pay  to  the  plaintiff  the  sum  which  it  agreed  to  by  its  con- 
tract of  reinsurance,  and  for  this  reason  the  trial  court  properly 
directed  a  verdict  for  the  plaintiff. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


70  71| 

Clark  W.  Dunlop,  Eespondent,  v.  Frederic  T.  James,  Appellant  al74  NY  4iil 

Landlord  and  tenant — right  of  a  mortgagee  cf  a  leasehold  to  pay  the  rent  uihich  the 
tenant* 9  assignee  hoe  assumed  and  to  eue  the  assignee  thertfor — baeieofsuch  right. 

Where  a  lease  for  a  term  of  twenty -one  years  contains  a  covenant  obligating  the 
lessee  and  its  assignee  to  pay  a  stipulated  rent  and  the  taxes  assessed  upon  the 
premises  during  the  term  of  the  lease,  and  authorizes  the  lessor  to  re-enter  in 
case  of  a  breach  of  said  covenant,  a  mortgagee  of  the  leasehold  interest,  in  the 
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event  of  the  failure  of  an  assignee  of  the  lease,  who  took  the  same  subject  to 
the  "rents,  covenants,  conditions  and  provisions  therein,"  and  also  subject  to 
the  mortgage,  to  pay  the  rent  and  taxes  in  compliance  with  the  covenant,  may 
pay  such  rent  and  taxes  and  then  maintain  an  action  against  the  assignee  to 
recover  the  amount  so  paid. 
Such  right  is  not  based  upon  any  contract  relation  between  the  mortgagee  and 
the  assignee  of  the  lease,  but  rests  upon  the  mortgagee's  right  to  protect  his 
interest  in  the  estate. 

Appeal  by  the  defendant,  Frederic  T.  James,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  10th  day  of  May,  1901, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  7th  day  of 
May,  1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  P.  Everetty  for  the  appellant. 

0,  J.  WellSy  for  the  respondent. 

McLaughlin,  J. : 

In  April,  1890,  the  Rector,  Church  Wardens  and  Vestrymen  of 
Trinity  Church  leased  for  the  term  of  twenty-one  years  certain  real 
estate  in  the  city  of  New  York  to  Peck,  Stow  &  Wilcox  Company. 
The  lease  contained  a  covenant  to  the  effect  that  the  lessee  and  its 
assigns  would  pay  the  rent  stipulated  and  also  the  taxes  assessed 
upon  the  premises  during  the  life  of  the  lease,  and  also  provided 
for  a  re-entry  by  the  lessor  in  case  of  a  failure  to  make  these 
payments. 

By  mesne  assignments  the  lease  was  acquired  by  the  defendant 
in  this  action,  who  took  the  same  subject  to  the  "rents,  covenants 
conditions  and  provisions  therein  also  mentioned,"  and  also  subject 
to  a  mortgage  then  held  by  the  plaintiff  upon  the  leasehold  ^tate. 
While  the  defendant  was  the  owner  of  the  leasehold  estate,  ground 
rent  became  due  to  the  amount  of  $1,125,  and  taxes  payable  to  the 
amount  of  $1,362.62,  which  sums  the  defendant  having  neglected 
and  refused  to  pay,  notwithstanding  he  was  requested  to  do  so, 
were  paid  by  this  plaintiff  to  protect  his  interest  in  the  estate,  and 
thereupon  he  brought  this  action  to  recover  from  the  defendant  the 
amount  paid. 
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At  the  close  of  the  case  the  learned  justice  at  Trial  Term  directed 
a  verdict  for  the  plaintiff  for  the  amount  claimed,  and  the  defend- 
ant has  appealed.  The  judgment  is  right.  The  defendant,  as  the 
owner  of  the  leasehold  estate,  as  well  as  under  the  covenants  con- 
tained in  the  lease,  which  he  expressly  agreed  to  perform  when  he 
took  his  assignment,  was  obligated  to  pay  the  rent  and  taxes  (^Peo- 
ple ex  rel.  White  v.  Zoomisj  27  Hun,  328 ;  Pard^  v.  Steward^  37 
id.  259 ;  Sayles  v.  Kerr^  4  App.  Div.  150),  and  he  having  failed  to 
perforin  that  obligation,  the  plaintiff,  in  order  that  he  might  protect 
his  interest  in  the  estate,  had  the  right  to  make  such  payments,  and 
when  he  did  he  became,  by  operation  of  law,  subrogated,  to  this 
extent,  to  the  rights  of  the  lessor,  and  he  could  thereafter  enforce 
his  claim  against  the  defendant  in  the  same  way  and  to  the  same 
extent  that  the  lessor  could  had  such  payments  not  been  made. 
This  right  the  plaintiff  had,  not  by  reason  of  any  contract  relation 
with  the  defendant,  but  because  of  the  fact  that  it  was  necessary  for 
him  to  make  good  the  default  of  the  defendant  in  order  that  his 
own  property  rights  might  be  preserved. 

The  judgment,  therefore,  must  be  affirmed,  with  costs. 

Van  Bkunt,  P.  J.,  O'Brien,  Ingkaham  and  Hatch,  JJ., 
conciirred. 

Judgment  affirmed,  with  costs. 

I    "^  78/ 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pro- 1*1??  ^Y  662| 
ceedings  of  Ann  Hamilton,  as  Administratrix,  etc.,  of  William 
Hamilton,  Deceased. 

Ann   Hamilton,  Individually,  Appellant;  James  Hamilton  and 
Others,  Respondents. 

Husband  and  wife '^  what  recognition  by  the  hueband  of  an  obligation  to  pay  for 
support  furnished  by  his  wife  will  be  enforced, 

A  woman,  who,  at  the  time  of  her  marriage,  was  engaged  in  the  business  of 
keeping  a  boarding  house,  continued  after  her  marriage  to  conduct  that  busi' 
ness  on  her  separate  account,  her  husband,  who  lived  with  her,  contributing 
nothing  towards  the  support  of  the  household  and  using  all  money  earned  by 
him  in  his  business.  After  many  years  of  married  life,  the  husband,  desiring 
to  protect  the  wife,  executed  the  following  statement : 
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*'  I  ouw  Mrs.  Hamilton  for  Home  Eeap  for  17  years,  at  $1,500  Per  year 

' '  The  amount  of  time  I  have  Bean  in  Bussines,  which  amounts  to. .  |25, 500. 00  " 

and  delivered  it  to  his  attorney  with  instructions  to  give  the  same  to  his  wife 
or  keep  it  for  her.  The  attorney  delivered  the  paper  to  the  wife  after  her  hus- 
band's death. 

Held,  that  the  wife  was  entitled  to  recover  from  her  husband's  estate  the  amount 
specified  in  the  acknowledgment  of  indebtedness,  no  objection  having  been  made 
that  such  amount  did  not  represent  the  value  of  the  board  and  lodging  so 
furnished; 

That  where  a  wife  assumes  the  burden  of  supporting  her  husband  and  her 
family  out  of  her  separate  estate,  any  proof  tending  to  show  that  the  husband 
recognized  an  obligation  upon  his  part  to  reimburse  the  wife  for  her-  outlay 
will  be  sufficient  to  create  a  valid  obligation  against  his  estate. 

Appeal  by  Ann  Hamilton,  individually,  from  so  much  of  a  decree 
of  the  Surrogate's  Court  of  the  county  of  New  York,  entered  in 
said  Surrogate's  Court  on  the  20th  day  of  May,  1901,  upon  the 
report  of  a  referee,  as  disallows  her  claim  agaiost  the  estate  of  the 
decedent  and  sustains  certain  exceptions  taken  by  the  contestants  to 
the  referee's  report. 

Ann  Hamilton  was  the  widow  and  administratrix  of  William 
Hamilton.  She  filed  her  account  as  administratrix,  at  which  time 
she  also  presented  claims  individually  against  her  husband's  estate. 
The  matter  was  duly  referred  and  the  referee  found  in  favor  of  the 
claimant.  When  the  matter  came  before  the  surrogate  he  disal- 
lowed a  portion  of  the  said  claim,  amounting  to  $25,500. 

William  Hamilton,  a  Scotchman,  came  to  this  country  in  the  early 
seventies  with  his  friend  Donald  Mitchell.  They  both  boarded  with 
Mrs.  Gardiner,  at  her  boarding  house  on  East  Twenty-fifth  street,  in 
New  York  city.  In  1876  Hamilton  married  Mrs.  Gardiner.  At  that 
time  he  was  a  journeyman  carpenter,  but  after  his  marriage  became 
a  boss  carpenter  and  builder.  At  the  time  Mrs.  Hamilton  first 
became  acquainted  with  Mr.  Hamilton  she  was  keeping  a  boarding 
house  and  had  from  twenty  to  twenty-five  boarders.  When  she 
married  Mr.  Hamilton  she  removed  from  Twenty-fifth  street  to 
Thirty-first  street,  where  she  still  resides.  She  purchased  the  house 
and  continued  to  take  boarders,  and  always  had  either  boarders  or 
lodgers  from  that  time  until  the  present.  She  received  the  money 
from  her  boarders,  purchased  her  own  supplies  and  ran  the  house 
in  the  same  manner  that  she  had  conducted  the  same  prior  to  her 
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marriage.  Hamilton  contributed  nothing  toward  the  support  of  the 
household,  but  used  all  the  money  lie  earned  in  his  business.  He 
told  his  friend  Mitchell  that  all  the  property  he  had  he  owed  to  Mrs. 
Hamilton,  because  she  had  supported  the  household  and  allowed 
him  to  use  his  money  in  his  business,  and  had  at  times  loaned 
him  money  and  had  furnished  the  money  for  him  to  start  in  busi- 
ness. There  was  a  time  when  he  came  to  Mitchell,  who  had  always 
been  his  adviser,  and  told  him  he  was  afraid  that  he  would  get  into 
some  financial  difficulty,  and  he  wished  to  do  something  that  would 
insure  the  protection  of  Mrs.  Hamilton's  rights,  inasmuch  as  he  was 
owing  her  for  all  the  property  which  he  had.  He  also  told  the  same 
story  to  his  friend  and  attorney,  Mr.  Finck,  and  told  Finck  that  he 
wished  to  do  something  to  protect  Mi's.  Hamilton's  rights.  Finck 
told  him  to  make  a  statement  of  his  affairs,  what  property  he  had 
and  what  he  was  owing,  and  bring  it  to  him.  Hamilton  made  a 
written  statement  of  the  property  he  possessed,  and  in  connection 
therewith  appeared  the  following : 

"  I  ouw  Mrs.  Hamilton  for  Home  Keap  for  17  years,  at  $1,500 
Per  year 
"  The  amount  of  time  I  have  Bean  in  Bussines,  which 

amounts  to $25,500.00 

«WM.  HAMILTON, 

"210  East  26  St." 

The  written  statement  he  delivered  to  Finck,  and  told  him  to 
give  the  same  to  Mrs.  Hamilton  or  keep  it  for  her.  Finck  delivered 
the  paper  to  Mrs.  Hamilton  after  her  husband's  death. 

Motion  was  made  to  confirm  the  report  of  the  referee ;  the  surro- 
gate denied  the  same  as  to  the  claim  for  board,  and  from  such 
determination  this  appeal  is  taken. 

George  Finck^  for  the  appellant. 
Arthur  C.  Bounds^  for  the  respondents. 

Hatch,  J. : 

The  referee  found  upon  substantially  undisputed  testimony  that 
the  claimant  furnished  the  board  and  house  for  the  deceased  during 
the  period  for  which  she  makes  claim.    The  obligation  thus  assumed 
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by  the  claimant  was  a  duty  which  was  imposed  upon  the  husband. 
The  primary  obligation  rested  upon  him,  not  only  to  support  him- 
self, but  to  support  his  family.  Her  assumption  of  an  obligation 
not  resting  upon  her,  but  which  was  imposed  upon  him,  could 
not  create  a  presumption  that  the  food  and  lodging  so  furnished 
were  intended  to  be  gratuitous.  It  is  a  general  rule  that  where  the 
relation  of  the  parties  is  of  such  a  character  as  repels  the  presump- 
tion of  a  promise  to  pay  for  service  rendered,  it  will  be  presumed 
that  the  service  was  intended  to  be  gratuitous.  The  rule  is  well 
stated  in  Ro88  v.  Hardin  (79  N.  Y.  84)  and  Lind  v.  SvUeatadt  (21 
Hun,  364).  But  where  the  relation  is  such  as  casts  upon  the  husband 
the  duty  of  maintenance  and  support  of  his  wife  and  family,  no 
such  presumption  obtains.  Undoubtedly  if  the  wife  chooses  to 
assume  the  burden  and  does  in  fact  apply  her  income  to  the  main- 
tenance of  the  family,  intending  that  the  same  shall  be  gratuitous, 
no  recovery  can  be  had  for  the  amount  so  expended.  But  where  it 
appears  that  the  husband  recognized  the  obligation  to  support  him- 
self and  not  be  supported  by  her,  there  is  no  presumption  that  the 
wife  intended  the  application  of  her  income  as  a  gratuity  to  him. 
{Hendricks  v.  haacSy  117  N.  Y.  411.)  Under  such  circumstances, 
where  the  husband  has  been  supported  by  the  wife,  any  competent 
proof  tending  to  show  that  the  husband  recognized  an  obligation 
upon  his  part  to  reimburse  the  wife  for  her  outlay  will  be  sup- 
ported and  upheld  as  sufficient  to  create  a  valid  indebtedness  against 
his  estate. 

In  the  present  case  it  is  practically  undisputed  that  the  board  fur- 
nished was  continuous  and  covered  the  period  claimed  in  the  account 
presented  by  the  claimant.  The  paper  introduced  in  evidence  is  a 
declaration  upon  the  part  of  the  husband  not  only  that  he  received 
the  board  and  paid  nothing  therefor,  but  that  he  was  also  indebted 
for  the  same.  Consequently,  every  element  of  a  good  cause  of 
action  in  favor  of  the  claimant  was  established  at  the  trial,  and  the 
wife  became  entitled  to  recover  therefor.  {Matter  of  Oallagher^ 
153  N.  Y.  364.)  The  admission  in  that  case  which  was  held  suffi- 
cient upon  which  to  found  an  obligation  against  the  estate,  when 
connected  with  proof  of  the  rendition  of  service,  is  no  stronger  in 
form  than  is  the  present  declaration  made  by  the  husband,  while  the 
proof  to  show  the  rendition  of  the  service  is  very  much  stronger 
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than  appeared  in  that  case.  Therein  the  proof  of  service  was  slight 
and  nearly  inconclusive  ;  here  it  is  strong  and  undisputed.  It  fur- 
nishes, therefore,  a  controlling  authority  of  the  right  of  the  plaintiff 
to  recover. 

It  is  suggested  tliat  no  proof  of  the  value  of  the  board  and  lodg- 
ing was  given  and,  therefore,  that  the  admission  of  an  indebtedness 
in  the  amount  of  $25,500  was  excessive.  It  is  suflScient  to  say  that 
no  point  whatever  was  raised  before  the  referee  in  respect  to  such 
matter,  the  whole  claim  of  the  respondents  being  based  upon  the 
theory  that  no  recovery  could  be  had  of  any  sum,  conceding  all  that 
appeared.  But  it  is  clear  that  the  proof  was  sufficient  upon  which 
to  found  a  claim,  and  the  admission  of  the  husband  was  of  an  exist- 
ing indebtedness  and  sufficient  upon  which  to  found  the  promise 
to  pay. 

It  follows  that  the  decree  of  the  surrogate  disallowing  this  claim 
should  be  reversed,  and  the  report  of  the  referee  be  in  all  respects 
oonfirmed,  with  costs  to  the  appellant. 

Vast  Brunt,  P.  J.,  O'Brien,  Inoraham  and  MoLaitghlin,  JJ., 
concurred. 

Decree  reversed  and  report  of  referee  confirmed,  with  costs  to 
appellant. 


Bradley  &  Cubribb  Co.,  Appellant,  v.  Gbegor  George  Hofmann 
and  Others,  Defendants. 

Dudley  8.  Ha&de  and   Globe  Realty   Company,    Intervening 
Petitioners,  Respondents. 

Mortgage  foreckmire  —  arrangement  between  a  third  mortgagee  and  the  Tiolden  of  the 
firei  and  second  mortgagee  for  a  certain  disposition  of  the  rents  — a  receiver 
appointed  therectfter  at  the  instance  of  the  third  mortgagee  toithout  notice  will  be 
compelled  to  dispose  of  them  in  the  same  way — how  far  theactofthe  attorney  binds 
the  client. 

An  action  having  been  brought  to  foreclose  a  third  mortgage  upon  certain  prop- 
erty, the  first  and  second  mortgagees,  who  were  not  parties  to  the  action, 
entered  into  negotiations  with  the  third  mortgagee's  attorney  respecting  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  property.  The  nego- 
tiations resulted  in  an  agreement  that  the  mortgagor  should  execute  an  assign- 
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ment  of  the  rents  to  the  third  mortgagee  and  that  the  rents  should  be  applied 
in  the  manner  set  forth  in  the  assignment.  After  the  assignment  of  the  rents 
had  been  executed  by  the  mortgagor  and  while  the  first  and  second  mortgagees 
supposed  that  the  rents  were  being  collected  under  the  assignment,  the  third 
mortgagee,  without  notice  to  the  first  and  second  mortgagees,  obtained  an 
order  appointing  a  receiver  of  the  rents  and  profits  of  the  mortgaged  premises. 

Held,  that  the  first  and  second  mortgagees  were  entitled  to  intervene  in  the  action 
brought  by  the  third  mortgagee  and  to  obtain  an  order  directing  the  receiver  of 
the  rents  and  profits  to  apply  the  money  collected  by  him  in  the  manner  stipu- 
lated in  the  assignment  of  the  rents; 

That,  assuming  that  the  attorney  for  the  third  mortgagee  had  no  authority  to 
make  a  binding  arrangement  as  to  the  application  of  the  rents  collected,  he  had 
actual  knowledge  that  the  first  and  second  mortgagees  were  taking  steps  to 
secure  their  rights  in  connection  with  the  rents,  and  that  such  knowledge  was 
imputable  to  the  third  mortgagee; 

That,  under  such  circumstances,  the  third  mortgagee  could  not  defeat  the  supe- 
rior rights  of  the  first  and  second  mortgagess  in  the  rents,  by  procuring  the 
appointment  of  a  receiver,  without  notice  to  them. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Bradley  &  Currier  Co.,  from  the  follow- 
ing portions  of  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term,  bearing  date  the  7th  day  of  January,  1902,  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York : 

"  Ordered  and  determined  that  all  and  singular  the  allegations  in 
the  petition  are  true  and  that  the  assignment  of  rents  annexed  to 
the  petition  and  moving  papers  was  and  is  valid  and  in  full  force  and 
effect,  and  that  tlie  receivership  of  said  receiver  was  and  is  in  aid 
thereof ;  and  it  is  further 

"  Ordered  that  the  motion  and  petition  of  the  petitioners  herein 
be  and  the  same  hereby  is  granted ;  and  it  is  further    *     *     * 

"  Ordered  tliat  any  moneys  which  may  have  come  into  the  pos- 
session of  the  plaintiff,  Bradley  &  Currier  Company,  under  or  in 
pursuance  of  the  assignment  of  rents  above  mentioned,  shall  be  by 
it  paid  to  said  receiver  to  be  by  him  applied  as  in  said  assignment 
provided,  and  that  James  R.  Cherry,  Esq.,  as  such  receiver,  shall, 
and  he  is  hereby  directed  to  pay  and  apply  all  moneys  now  in  his 
hands  as  such  receiver,  and  all  moneys  which  shall  upon  his  final 
accounting  be  determined  to  be  in  his  hands  as  such  receiver  for 
payment  and  distribution,  in  the  following  manner  and  in  the  fol- 
lowing order  to  the  extent  of  said  moneys : 
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"  1st :  In  payment  of  the  running  expenses  of  said  property 
including  necessary  repairs. 

^'  2nd  :  In  payment  of  taxes  now  existing  against  and  a  lien  upon 
said  property. 

"  3rd  :  In  payment  of  the  interest  and  principal  now  due  upon 
the  mortgage  held  by  Dudley  S.  Harde,  one  of  the  petitioners  herein 
upon  said  property,  dated  June  28th,  1900,  and  recorded  July  2, 
1900,  in  Section  7,  Liber  116  of  Mortgages,  page  213. 

"  4th :  In  payment  of  the  deficiency  resulting  from  the  sale  of 
said  premises  under  foreclosure  in  the  action  of  Globe  Realty  Com- 
pany, plaintiff,  against  Gregor  George  Ilof mann  and  others,  defend- 
ants, for  the  foreclosure  of  the  mortgage  in  said  action  foreclosed." 

Austin  E.  Pressinger^  for  the  appellant. 

Nathan  Ottinger^  for  the  respondents. 

Hatch,  J. : 

This  action  was  brought  to  foreclose  a  mortgage  upon  certain 
premises  situate  on  Eighth  avenue  in  the  city  of  New  York.  The 
mortgage  sought  to  be  foreclosed  was  subject  to  the  lien  of  two 
prior  mortgages,  one  held  by  the  Globe  Realty  Company,  and  the 
other  by  Dudley  S.  Harde,  the  latter  being  president  of  such  com- 
pany. Neither  the  company  nor  Harde  were  made  parties  defend- 
ant in  the  action  to  foreclose  the  plaintiff^s  mortgage.  During  the 
pendency  of  plaintiff's  action,  some  negotiations  were  had  between 
the  attorney  for  the  plaintiff  and  Harde,  respecting  the  appointment 
of  a  receiver  for  the  collection  of  the  rents  and  profits  of  the  prop- 
erty, and  it  was  agreed  between  them  that  Harde  should  procure 
from  the  mortgagor  an  assignment  of  the  rents  to  the  plaintiff  to 
be  by  it  applied  to  the  payment  of  running  expenses,  necessary 
repairs  and  taxes  upon  tlie  property  ;  the  residue  to  be  applied  upon 
the  principal  and  interest  and  upon  the  mortgage  held  by  Harde ; 
and  it  is  claimed  by  the  respondents  that  said  assignment  was  never 
revoked  by  Hof mann  and  is  still  outstanding  and  operative.  Upon 
this  subject  there  is  serious  dispute  between  the  parties,  the  plain- 
tiff contending  that  it  never  made  such  arrangement  with  Harde, 
and  that  while  the  assignment  of  the  rents  was  executed  and 
delivered  by  Hofmann,  yet  he  immediately  nullified  the  same  by 
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refusing  to  admit  the  person  sent  to  collect  the  rents  to  the  premises, 
and  thereby  the  plaintiff  was  unable  to  collect  any  rents  thereunder. 
Upon  this  subject,  however,  it  was  quite  competent  for  the  court 
to  find,  as  it  did,  that  the  respondents'  version  was  correct. 

The  assignment  of  the  rents  by  Hofmann  was  executed  February 
28,  1901.  On  March  first  following,  plaintiff  applied  for  and 
obtained  an  order  appointing  a  receiver  of  the  rents  and  profits  of 
the  premises.  Of  this  application  the  respondents  had  no  notice, 
and  they  were  not  aware  that  it  would  be  made,  they  relying  upon 
the  arrangement  under  which  Hofmann  executed  the  assignment. 
About  April  24,  1901,  the  Globe  Realty  Company  commenced  a 
foreclosure  of  its  mortgage,  making  the  plaintiff  a  party  defendant 
therein,  but  omitting  as  a  defendant  Dudley  S.  Harde,  the  holder  of 
the  other  mortgage.  This  action  proceeded  to  judgment  of  fore- 
closure, and  upon  a  sale  the  property  produced  the  sum  of  $11,000, 
leaving  a  deficiency  of  about  $3,500  due  upon  the  judgment  of 
foreclosure.  The  effect  of  this  judgment  was  to  cut  off  the  rights 
of  the  plaintiff  and  to  leave  intact  as  a  lien  upon  the  premises  the 
Harde  mortgage.  On  December  6,  1901,  Harde  and  the  Globe 
Realty  Company  applied  by  petition  to  the  Supreme  Court  for 
leave  to  intervene  in  plaintiff's  action,  and  asked  for  an  order 
requiring  the  receiver  to  apply  the  money  in  his  hands  as  was 
directed  in  the  assignment  of  the  rents  made  by  Hofmann,  the 
mortgagor.  The  petition  set  up  in  substance  the  above  facts, 
among  others,  and  supported  the  same  by  afliidavits,  and  upon  the 
hearing  additional  aflidavits  were  read  in  rebuttal  of  the  opposing 
papers.  This  application  resulted  in  an  order  determining  that  the 
facts  stated  in  the  petition  were  true ;  that  the  motion  be  granted ; 
that  the  defendants  have  leave  to  intervene  as  parties,  and  that  the 
moneys  in  the  hands  of  the  receiver  be  applied  as  directed  in  the 
assignment  by  Hofmann. 

The  appellant  appeals  from  all  this  order  except  that  part  which 
allowed  the  petitioner  to  intervene  and  have  notice  of  the  account- 
ing and  disposition  of  the  money  under  the  receivership.  It  is 
claimed  that  this  order  should  be  reversed  for  the  reason  that  the 
plaintiff  has  by  diligence  on  its  part  procured  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  property  prior  to  any  action 
having  been  taken  by  the  Globe  Realty  Company  or  Harde,  and  that 
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thereby  the  plaintiff  becomes  entitled  to  receive  the  benefits  of 
its  diligent  action,  and  that  the  money  collected  by  the  receiver 
should  be  paid  to  it. 

If  it  be  assumed  that  such  claim  is  sustained  by  the  facts,  there 
would  be  much  force  in  the  contention.  The  law  protects  a  party 
when  by  superior  diligence  he  acquires  a  specific  lien  upon  the  rents, 
which  are  superior  to  any  equities  of  the  first  mortgagee,  and  under 
such  circumstances  he  is  entitled  to  retain  them  and  to  apply  the 
same  upon  his  mortgage.  {Ranney  v.  Peyser^  83  N.  Y.  1 ;  Wash- 
ington Life  Ins,  Co,  v.  Fleischauer^  10  Hun,  117.)  The  facts,  how- 
ever, as  found  by  the  court  show  that  the  receivership  was  obtained 
\nthout  any  notice  to  the  petitioners,  after  they  had  arranged  for 
securing  the  rents  and  profits  of  the  premises  and  for  making  par- 
ticular application  thereof  in  a  manner  assented  to  by  the  plaintiff's 
attorney.  It  is  undisputed  that  there  was  a  negotiation  between 
these  parties  about  procuring  an  assignment  of  the  rents  from  Hof- 
mann  and  making  disposition  of  the  same  without  the  interposition 
of  a  receiver.  It  may  be  assumed  that  the  plaintiff's  attorney  could 
not  make  a  binding  agreement  as  to  a  particular  disposition  of  the 
rents  and  profits  in  the  absence  of  an  assent  thereto  by  the  client 
whom  he  represented ;  and  if  we  assume  that  the  attorney  had  no 
aathority  to  make  a  binding  arrangement  as  to  the  application  of 
the  rents  collected,  it,  nevertheless,  follows  that  the  attorney  had 
actual  notice  of  the  fact  that  the  petitioners  were  taking  steps  to 
secure  their  rights  in  connection  with  the  rents  derived  from  the 
property.  The  attorney's  knowledge  upon  this  subject  was  the 
knowledge  of  the  plaintiff ;  and,  having  taken  the  assignment  of 
Hofmann,  he  could  not,  without  some  notice  to  the  petitioners, 
acquire  rights  which  would  defeat  their  equities.  The  liens  of  the 
petitioners  were  superior  to  the  lien  of  the  plaintiff,  and  all  things 
being  equal,  they  possessed  superior  equities,  and  could  not  lose  the 
same,  so  far  as  all  of  the  proceeds  of  the  property  were  concerned, 
unless  they  lay  idly  by  and  permitted  the  plaintiff  to  acquire  rights 
by  diligent  effort.  (J[tosB  v.  Yemam^  6  App.  Div.  246.)  After 
notice  to  the  attorney  by  Harde  that  he  intended  to  assert  the  right 
of  the  company  and  himself  in  the  application  of  these  moneys  upon 
the  liens  held  by  the  company  and  himself,  the  plaintiff  could  not 
App.  Div.— Vol.  LXX.        6 
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by  diligence,  in  absence  of  any  notice  to  him,  acquire  superior  rights. 
The  proofs  tend  to  show  that  the  petitioners  supposed  that  the  rents 
were  being  collected  under  the  assignment,  and  as  the  application  of 
the  money  when  so  collected  would  be  for  their  benefit,  the  plaintiff 
could  not  defeat  their  right  thereto  by  surreptitiously  procuring  the 
appointment  of  a  receiver.  The  condition  was  such  that  the  peti- 
tioners were  lulled  into  the  belief  that  they  were  secure,  and  of  that 
fact  the  plaintiflPs  attorney  had  notice  when  the  receivership  was 
created.  As  the  petitioners  had  the  superior  equity,  this  act  could 
not  result  to  defeat  their  rights  in  the  premises.  The  plaintiff  has 
not  contested,  or  at  least  does  not  now  contest,  the  right  of  the 
court  to  order  the  intervention  of  the  petitioners  in  the  action ;  and 
as  they  acquired  right  in  the  rents  by  action  upon  their  part,  such 
right  attaches  to  their  superior  equity  and  entitles  them  to  insist 
upon  the  application  of  the  moneys  as  provided  in  the  assignment. 
The  present  order  confirms  such  right.  It  should,  therefore,  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Ingraham,  McLaughlin  and  Laughlin,  J  J.,  concurred ;  Van 
Brunt,  P.  J.,  dissented. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


William  Covbrlt  and  Others,  Respondents,  v.  Terminal  "Ware- 
house Company,  Appellant. 

Agreement  to  purchase  the  vendor's  right  in  a  New  York  city  pier,  for  which  both 
the  vendor  and  vendee  Tuxd  made  applications  to  the  dock  department  —  it  is  loith' 
out  consideration — an  agreement  not  to  bid  at  a  city  auction  sale  is  againai  pub- 
He  poliey  —  a  pleading  must  cover  the  cause  of  action  proved, 

A  written  agreement,  under  seal,  made  between  two  parties  who  had  filed  appli- 
cations with  the  dock  department  of  the  city  of  New  York  for  a  lease  of  the 
same  pier,  bj  the  terms  of  which  one  of  such  parties  assumed  to  sell  to  the 
other  all  his  right,  title  and  interest  in  and  to  such  pier  and  all  his  claim  upon 
the  dock  department  of  the  city  of  New  York  in  respect  thereto  and  any  lease 
thereof,  in  consideration  of  a  certain  sum  of  money,  to  be  paid  annually  there- 
after for  a  period  of  ten  years,  is  not  enforcible  against  the  vendee,  as  the 
filing  of  the  application  with  the  department  of  docks  did  not  vest  in  either  of 
the  parties  any  property  right  or  interest  in  the  pier  which  would  furnish  a 
consideration  for  the  vendee's  promise. 
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Where  it  appears  that  the  dock  department  intended  to  dispose  of  the  lease  at 
public  auction  to  the  highest  bidder,  an  oral  agreement  made  between  two 
apphcants,  bj  which  one  of  them  agreed  Ihat,  if  the  other  party  would  aban- 
don his  endeavor  to  secure  the  pier,  the  former  party  would  pay  to  him  any 
bonus  which  he  might  be  obliged  to  pay  in  order  to  obtain  another  pier,  is 
void  as  against  public  policy. 

Semble,  that  in  an  action  brought  to  recover  upon  the  written  agreement  men- 
tioned in  the  first  paragraph,  the  plaintiffs  would  not  be  entitled  to  recover  upon 
the  oral  agreement  mentioned  in  the  second  paragraph. 

Appeal  by  the  defendant,  the  Terminal  Warehouse  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  19th  day  of  June,  1901,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  15th  day  of  July, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

John  M.  Bowers^  for  the  appellant.  .   ^ 

Charles  C.  Burlingham^  for  the  respondents. 

Hatch,  J.  • 

This  action  was  brought  to  recover  upon  an  agreement  under  seal, 
made  and  executed  between  the  parties  hereto  on  the  30th  day  of 
January,  1891.  By  the  terms  of  the  agreement,  the  plaintiffs  sold 
to  the  defendant  all  their  right,  title  and  interest  in  and  to  pier  57 
(new),  North  river,  and  all  their  claim  upon  the  dock  department  of 
the  city  of  New  York  in  respect  to  said  pier  and  in  respect  to  any 
lease  thereof.  The  consideration  for  such  sale  was  the  sum  of 
$26,000,  payable  in  installments  of  $2,500  on  the  first  day  of  May 
in  each  and  every  year  for  a  period  of  ten  years,  until  the  whole 
sum  should  be  paid.  After  the  making  and  execution  of  the  agree- 
ment the  defendant  made  payments  thereunder  in  accordance  with 
its  terms  for  a  period  of  four  years,  when  it  made  default  and 
refused  to  make  further  payments  thereunder.  This  action  was 
commenced  in  October,  1897,  to  recover  for  the  sums  falling  due 
for  the  years  1895,  1896  and  1897. 

The  averments  of  the  complaint  show  that  the  action  is  based 
exclusively  upon  the  written  agreement,  and  no  suggestion  is  made 
therein  of  the  right  to  recover  upon  any  other  ground.  Issue  was 
joined  by  the  service  of  an  answer  setting  up  the  defense  that  there 
was  no  consideration  for  the  agreement  cued  upon  and  that  the 
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plaintiffs  had  no  right,  title  or  interest  in  pier  57  or  any  claim 
thereto ;  that  about  the  time  of  the  execution  of  the  agreement, 
the  city  of  New  York,  under  the  supervision  and  direction  of  the 
department  of  docks,  was  about  to  lease  said  pier  at  public  auction, 
when  the  plaintiffs,  for  the  purpose  of  extorting  money  from  the 
defendant,  threatened  to  attend  upon  said  sale  and  bid  upon  the 
property  a  sum  far  in  excess  of  its  leasehold  value,  and  that  the 
defendant,  believing  that  the  plaintiffs  would  carry  out  their  threats 
and  force  the  bidding  for  said  pier  very  much  in  excess  of  the  real 
market  value  thereof,  made  and  executed  the  agreement  in  ques- 
tion, and,  based  upon  the  facts  stated  in  the  answer,  the  defendant 
claims  that  said  contract  tended  to  stifle  competition  at  such  auction 
sale,  and  is,  therefore,  void  as  against  public  policy. 

Upon  the  trial  the  plaintiffs  proved  the  making  and  execution  of 
the  agreement  in  question,  the  default  in  payment  thereunder  and 
the  amount  due,  together  with  interest  due  thereon  at  the  com- 
mencement of  the  action,  and  rested  their  case.  It  is  clear,  there- 
fore, that  both  by  the  complaint  and  the  proof  upon  the  trial  the 
plaintiffs  stood  squarely  upon  their  right  to  recover  upon  the  terms 
of  the  written  agreement. 

TV  hen  the  plaintiffs  had  rested,  the  defendant  called  as  a  witness  the 
plaintiff  Coverly,  who  testified  in  substance  that  the  plaintiffs  were 
the  agents  of  the  Anchor  line  of  steamere  and  of  other  lines,  and, 
desiring  further  wharf  accommodations  for  their  business,  they 
made  application  to  the  dock  department  of  the  city  of  New  York 
about  January,  1889,  for  a  lease  of  pier  57  mentioned  in  the  agree- 
ment ;  that  subsequent  thereto,  Mr.  Rossiter,  the  president  of  the 
defendant,  made  application  to  the  dock  department  for  a  lease  of 
the  same  pier  and  was  informed  that  the  plaintiffs  had  already 
applied  for  a  lease  and  were  entitled  to  consideration.  Thereupon, 
and  about  two  years  after  the  plaintiffs'  application  had  been  filed 
with  the  dock  department,  Rossiter  applied  to  the  witness  Coverly 
to  release  the  plaintiffs'  right  in  and  to  the  pier  and  to  seek  accom- 
modations elsewhere.  After  considerable  negotiation,  the  plaintiffs 
undertook  to  make  an  effort  to  secure  other  accommodations,  the 
defendant  agreeing  to  pay  therefor  whatever  bonus  the  plaintiffs 
were  compelled  to  pay  in  order  to  enable  them  to  secure  a  pier  and 
leave  the  defendant  to  obtain  pier  57.    Pursuant  to  such  arrange- 
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ment,  the  plaintiffs  did  succeed  in  obtaining  pier  54  upon  a  payment 
therefor  of  a  $30,000  bonus.  While  these  negotiations  were  pend- 
ing, and  on  the  30th  day  of  December,  1890,  the  dock  department 
of  the  city  of  New  York  adopted  a  resolution  to  lease  pier  57  for  a 
term  of  ten  years,  with  privilege  of  additional  renewal  for  a  further 
term  of  ten  years,  at  public  auction  in  the  board  room  on  Friday, 
January  30,  1891,  at  twelve  o'clock  noon  ;  and  pursuant  to  the 
negotiation,  and  just  prior  to  the  sale,  the  parties  entered  into  the 
agreement  the  subject  of  this  action. 

By  the  provisions  of  section  716  of  the  Consolidation  Act  (Laws 
of  1882,  chap.  410),  which  was  in  force  at  the  time  these  negotia- 
tions were  had,  the  dock  department  was  not  authorized  to  make 
a  lease  by  private  contract,  except  in  districts  where  wharves  and 
piers  were  appropriated  by  the  department  to  special  commercial 
interests.  All  other  leases  were  required  to  be  made  at  public 
auction  to  the  highest  bidder.  The  general  power  in  the  depart- 
ment to  make  leases  is  contained  in  section  711  of  the  Consolidation 
Act.  In  making  disposition  of  this  case,  we  assume  that  the 
department  of  docks  could  make  a  lease  of  this  pier  by  private 
contract,  but  they  were  also  invested  with  power  to  make  such 
lease  at  public  auction.  There  is  nothing  contained  in  the  pro- 
\asion8  of  the  act  which  vested  any  right  in  or  to  the  pier  in  ques- 
tion upon  making  application  to  the  board  for  a  lease.  Such 
application  could  be  made  by  any  person  or  corporation  at  any  time 
prior  to  the  making  of  a  lease  by  the  department.  No  property 
right  could  be  obtained  thereunder  until  a  contract  was  made  bind- 
ing upon  tlie  parties  thereto.  It  is  evident,  therefore,  that  the 
application  which  the  plaintiffs  made  for  a  lease  of  this  pier  did  not 
vest  them  with  any  legal  or  equitable  right  therein.  Any  person 
had  the  right,  whether  he  had  filed  application  for  a  lease  of  the 
pier  with  the  dock  department  or  not,  to  appear  and  bid  at  the 
auction  sale,  if  such  sale  was  determined  upon  by  the  department, 
and  was  entitled  to  receive  a  lease  if  he  bid  the  highest  price  there- 
for offered  at  the  sale,  and  which  the  city  was  willing  to  accept. 
The  purpose  of  such  a  sale  is  to  secure  the  highest  price  to  the  city 
which  interest,  under  free  and  open  competition,  would  be  willing 
to  give.  Every  engagement  or  negotiation  which  in  any  manner  or 
form  tended  to  stifle  freedom  of  exercise  in  this  regard  was  void  as 
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against  public  policy.  When,  therefore,  Rossiter  made  application 
for  this  pier,  he  stood  upon  an  equal  footing  with  the  plaintiffs,  and 
was  possessed  of  the  same  legal  and  equitable  right  in  the  premises, 
and  neither  of  the  parties  could  acquire  property  right  or  equitable 
interest  therein  save  as  it  was  fairly  acquired  by  highest  bidding  at 
the  auction  sale.  It  follows  as  an  inevitable  result  that  there  was 
no  consideration  for  the  agreement  in  question,  as  the  plaintiffs 
never  acquired,  by  anything  which  they  did,  any  property  right  or 
other  interest  which  could  by  any  possibility  furnish  consideration 
for  a  sale  of  the  pier  or  interest  therein.  The  plaintiffs,  therefore, 
failed  utterly  to  prove  any  cause  of  action,  and  a  verdict  should 
have  been  directed  in  favor  of  the  defendant  upon  the  motion  made 
therefor  at  the  close  of  the  trial. 

It  is  said,  however,  that  although  the  plaintiffs  failed  to  prove  the 
cause  of  action  averred  in  the  complaint,  they  did  prove  a  good  con- 
sideration based  upon  the  agreement  to  pay  the  bonus  which  they 
were  required  to  pay  to  obtain  pier  54.  Such  agreement,  as  we 
view  the  testimony,  was  quite  independent  of  the  agreement  set  out 
in  the  complaint  and  proved  by  the  plaintiffs  upon  the  trial  as  their 
cause  of  action,  and  was  so  far  a  departure  therefrom  as,  if  effect 
be  given  to  it,  to  authorize  a  recovery  upon  a  cause  of  action  not 
alleged  —  which  of  itself  would  be  fatal  to  this  recovery,  if  there 
were  no  other  infirmity.  The  court,  however,  seems  to  have  con- 
cluded that  the  plaintiffs  were  authorized  to  recover  upon  the  oral 
agreement  which  the  defendant  had  developed  in  the  course  of  its 
examination  of  the  witness  Coverly,  as  he  submitted  such  question 
to  the  jury,  charging  that  there  might  be  a  recovery  unless  the 
agreement  itself  tended  to  stifle  competition  at  the  auction  sale. 
Upon  such  question  the  jury  found  in  favor  of  the  plaintiffs.  The 
question,  therefore,  which  confronts  us,  assuming  that  the  plaintiffs 
may  avail  themselves  of  it,  is  whether  upon  the  evidence  the  court 
was  justified  in  submitting  such  question  to  the  jury. 

The  court  seems  to  have  adopted  as  the  law  applicable  to  the 
facts  the  rule  as  established  by  the  case  of  Marie  v.  Garrison  (83 
N.  Y.  14).  That  was  an  action  brought  to  enforce  an  agreement 
made  upon  the  foreclosure  of  a  railroad  mortgage.  The  complaint, 
among  other  things,  averred  that  the  plaintiffs  and  another  person 
agreed  to  relinquish  their  opposition  to  the  mortgage  sale,  they 
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being  stockholders,  in  consideration  of  the  defendants  and  others 
being  permitted  to  bid  in  the  road  at  the  foreclosure  sale  and  issuing 
to  the  plaintiffs  and  others,  upon  a  reorganization  of  the  same,  stock 
in  the  new  company  in  an  amount  equivalent  to  their  holdings  in 
the  old  company.  The  action  sought  to  enforce  a  delivery  of  the 
stock  which  the  defendant  Garrison  had  refused.  The  defendants 
demurred  upoii  the  ground  of  alleged  illegaUty  of  the  contract,  as 
stifling  fair  competition  in  bidding  at  the  sale.  Upon  this  subject 
the  court  says :  "  The  plaintiffs,  who  together  owned  a  large  number 
of  shares,  had  a  right  to  enter  into  any  arrangement  for  the  protec- 
tion of  their  interests  not  prohibited  by  law.  This  was  not  the  case 
of  a  combination  between  persons  having  no  prior  interest  in  the 
property  to  suppress  bidding  at  a  judicial  sale  for  speculative  pur- 
poses. The  arrangement  made  was,  so  far  as  appears,  a  reasonable 
and  honest  attempt  on  the  part  of  the  plaintiffs  to  save  their  property 
from  being  sacrificed  on  the  foreclosure.  The  other  stockholders 
and  bondholders  were  at  liberty  to  bid  on  the  sale.  The  mere  fact 
that  an  arrangement  fairly  entered  into  with  honest  motives  for  the 
preservation  of  existing  rights  and  property  may  incidentally  restrict 
competition  at  a  public  or  judicial  sale,  does  not,  we  think,  render 
the  arrangement  illegal.  The  question  of  intent,  at  all  events,  is 
one  for  the  jury  upon  the  whole  facts  as  they  shall  appear  on  tlie 
trial."  Many  other  cases,  both  before  and  since  this  decision,  have 
enforced  the  rule  there  laid  down. 

It  is  evident  that,  aside  from  the  testimony  bearing  upon  the 
agreement  to  prevent  bidding,  there  is  a  radical  distinction  between 
that  case  and  this,  and  to  such  distinction  was  attached  great  if  not 
controlling  weight.  There,  the  parties  were  all  interested  in  the 
property  and  had  a  specific  property  right  therein.  On  account  of 
the  magnitude  of  the  interests  involved  no  person  could  bid  and 
protect  interests  unless  possessed  of  very  large  means.  The  agree- 
ment itself  sought  to  preserve  the  property  for  the  benefit  of  all 
persons  interested  therein,  and  if  faithfully  carried  out  would  inure 
to  the  benefit  of  every  person  in  interest.  In  the  present  case  the 
parties  were  without  the  slightest  interest  in  the  property ;  each 
desired  to  obtain  it  for  his  respective  purposes,  and  each  was  desirous 
of  getting  it  as  cheaply  as  possible  ;  while  the  sale  was  had  for  the 
purpose  of  obtaining  the  highest  price  for  the  benefit  of  tlie  public 
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Under  such  circumstances  there  can  be  no  lawful  right,  either 
directly  or  indirectl}^  to  prevent  fair  public  competition.  In  the 
language  of  Judge  Folger  in  respect  to  such  sales :  "  The  rule  is, 
that  agreements  which  in  their  necessary  operation  upon  the  action 
of  the  parties  to  them  tend  to  restrain  their  natural  rivalry  and 
competition  and  thus  to  result  in  the  disadvantage  of  the  public 
or  of  third  parties  are  against  the  principles  of  sound  public  policy 
and  are  void."  {Atckeson  v.  Mallon,  43  N.  Y,  147.)  "  In  all 
cases  where  contracts  are  claimed  to  be  void  as  against  public 
policy,"  says  Judge  Eabl,  "  it  matters  not  that  any  particular  con- 
tract is  free  from  any  taint  of  actual  fraud,  oppression  or  corrup- 
tion. The  laws  look  to  the  general  tendency  of  such  contracts. 
The  vice  is  in  the  very  nature  of  the  contract,  and  it  is  condemned 
as  belonging  to  a  class  which  the  law  will  not  tolerate."  {Rich- 
ardson V.  CrandaU^  48  N.  Y.  348.)  "The  general  rules,  con- 
demning as  unlawful  combinations  to  prevent  bidding  at  auction 
sales,  have  with  good  reason  been  applied  to  ofEers  to  the  govern- 
ment of  services  or  property  in  response  to  a  call  for  proposals 
with  a  view  to  contract  with  the  lowest  bidder,"  says  Judge  Allen, 
"  that  is,  when  the  bidding  is  after  what  Gulick  v.  Ward^  infra* 
called  a  *  Dutch  auction,'  a  bidding  downwards."  {People  v. 
Stephens,  71  N.  Y.  527.)  And  the  rule  is  equally  appUcable  where 
the  auction  sale  is  held  to  obtain  an  upset  bid.  {Marsh  v.  Russell, 
66  N.  Y.  288,  293.) 

In  respect  of  this  matter,  Mr.  Coverly  states  that  Rossiter  asked 
him  "  if  we  could  not  retire  from  our  pursuit  of  this  pier,"  and 
that  he  talked  with  him  about  the  sale  upon  the  thirtieth  of  Janu- 
ary, the  day  on  which  it  was  sold,  and  further  he  said,  "  We  had 
made  outlay  in  connection  with  pier  57.  It  was  the  bonus  we  paid 
for  pier  54.  That  had  this  to  do  with  our  obtaining  a  lease  of 
pier  57,  because  they  wished  us  to  get  out  of  the  way  so  that  they 
could  have  that  pier;  they  said  they  must  have  it."  The  atten- 
tion of  this  witness  was  called  to  a  conversation  respecting  his  firm 
being  a  possible  bidder  at  the  auction  sale  of  this  pier  had  with 
Mr.  Rossiter.  "  Q.  Do  you  mean  to  say  you  have  no  recollection 
of  any  such  conversation,  or  do  you  mean  to  say  that  none  such 
occurred  ?    A.  Well,  it  might  come  up  in  a  way  ;  I  do  not  know ; 

*  Qulick  V.  Bailey  (10  N.  J.  Law,  87).—  [Rep. 
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I  cannot  recollect  exactly.  Q.  What  do  you  mean  by  that  state- 
ment? A.  Well,  that  Mr.  Rossiter  might  say,  now  we  do  not 
want  you  to  come  and  bid  against  us  at  that  sale.  Q.  He  might, 
I  know,  but  did  he  ?  A.  Well,  that  was  the  object  of  his  trying 
to  get  us  to  get  accommodation  elsewhere.  Q.  That  was  it? 
A.  Yes."  The  witness  denied  that  there  was  any  purpose  to  extort 
money  from  the  defendant,  and  that  the  claim  was  without  founda- 
tion ;  and  it  is  fair  to  the  witness  to  say  that  such  was  never  within 
the  contemplation  of  either  party  to  the  contract,  and  that  the  fact 
that  the  plaintiffs  paid  $30,000  as  a  bonus  to  enable  the  defendant 
to  obtain  this  pier  is  nowhere  disputed,  nor  is  the  statement  in  any 
wise  impugned.  There  was  considerable  examination  of  the  witness 
upon  the  subject  of  the  conversation  with  respect  to  plaintiffs' 
refraining  from  bidding  at  the  sale,  and  many  questions  and  answers 
were  asked  and  given,  but  the  statement  which  we  have  quoted  was 
in  no  substantial  respect  denied  or  qualified,  and  it  is  clearly  evident 
that  it  was  the  intention  of  the  defendant,  acquiesced  in  at  least  by 
the  plaintiffs,  that  the  execution  of  the  agreement  and  the  payment 
of  the  bonus  would  result  in  the  plaintiffs'  failing  to  become  bidders 
at  the  sale.  The  execution  of  the  agreement  itself  upon  the  day 
before  the  sale,  coupled  with  the  testimony  of  the  plaintiff  Coverly, 
is  proof  conclusive  that  its  necessary  tendency  was  to  restrain  the 
natural  rivalry  and  competition  of  these  parties  in  bidding  at  the 
auction  sale,  and  it  resulted  in  disadvantage  to  the  public.  Upon 
the  undisputed  proof,  therefore,  we  think  that  neither  the  agree- 
ment to  pay  the  bonus  paid  for  pier  54,  nor  the  agreement  executed 
between  the  parties,  can  be  enforced,  and  that  the  same  are  void  as 
being  against  public  policy  and,  therefore,  condemned  by  the  law. 
If  we  are  right  in  these  views,  the  court  was  not  authorized  to  sub- 
mit any  question  to  the  jury.  This  conclusion  renders  unnecessary 
a  discussion  of  the  questions  raised  respecting  such  submission. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Ingbaham  and  Laughlin,  J  J.,  concurred ; 
Pattbbson,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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70         90  Regina  Gbossmayeb,  Respondent,  v.  Disteiot  No.  1,  Independent 
ai74  NY  550  Obdeb  OF  Bbnai  Bebith,.  Appellant. 

By-law  of  a  mutual  benefit  aseoeiation  —  w?ien  an  amendment  thereof  need  not  be 
complied  with  by  a  member. 

The  constitution  and  by-laws  of  a  mutual  benefit  association  provided  that,  on ' 
the  death  of  a  member,  the  endowment  should  be  paid  to  his  widow,  children, 
father  and  mother,  in  the  order  named,  and  if  he  left  surviving  him  none  of 
such  relatives,  to  such  beneficiaries  as  he  might  direct;  that  if  he  left  neither 
wife,  child  nor  parents,  and  failed  to  designate  other  persons  as  his  beneficiaries 
the  endowment  should  fail.  Thereafter,  pursuant  to  a  provision  thereof 
authorizing  it.  the  constitution  and  by-laws  were  amended  so  as  to  provide 
that  the  endowment  should  be  paid  to  the  member's  widow  and  children,  in 
the  order  named,  and  that  a  member  having  neither  wife  nor  child  must  desig- 
nate in  writing  in  a  book  provided  for  that  purpose  the  person  to  whom  the 
benefit  should  be  paid,  and  that,  in  the  event  of  the  member's  failure  to  make 
such  designation,  the  endowment  should  not  be  paid. 

Held,  that  the  amendment  was  not  applicable  to  a  member  who,  prior  to  its 
enactment,  became  insane  and  after  its  enactment  died  without  recovering  his 
sanity  and  without  having  designated  his  beneficiaries,  leaving  surviving 
him  a  mother,   but  neither  wife  nor  children; 

That,  as  the  deceased  member's  disability  was  created  by  an  act  of  God,  and  as 
the  act  required  to  be  performed  could  not  be  performed  for  him  by  any  other 
person,  his  failure  to  make  the  designation  which  the  by-laws  required  did  not 
work  a  forfeiture. 

Semble,  that  an  amendment  to  a  by-law  must  furnish  the  person  upon  whom  it  is 
to  operate  with  an  opportunity  to  comply  therewith,  and  if,  by  the  intervention 
of  the  vis  m^jor,  or  other  equivalent  condition,  such  opportunity  is  not  given, 
the  party  will  usually  be  held  excused  and  no  forfeiture  will  result. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  DiBtrict  No.  1,  Independent  Order  of 
Benai  Berith,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  tlie  office  of  the  clerk  of  the  countj  of  New 
York  on  the  22d  day  of  April,  1901,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  8th  day  of  May,  1901,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Julius  J.  Framk^  for  the  appellant. 

Morris  J,  Hi/rsch^  for  the  respondent. 
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Hatch,  J. : 

This  action  was  brought  to  recover  the  sura  of  $1,000  from  the 
defendant,  a  domestic  corporation,  alleged  to  be  due  the  plaintiflE 
from  and  out  of  an  endowment  fund  established  by  the  defendant 
under  its  constitution  and  by-laws.  The  defendant  is  an  order 
organized  for  benevolent  and  philanthropic  purposes,  and  among 
other  provisions  it  established  an  endowment  fund  for  the  benefit 
of  widows,  orphans  and  parents  of  the  members.  The  son  of  the 
plaintiff,  Emanuel  Grossmayer,  became  a  member  of  the  defendant 
order  in  January,  1891,  obligating  himself  thereby  to  observe  the 
constitution,  laws  and  rules  of  the  order.  At  the  time  said  Gross- 
mayer became  a  member,  the  constitution  and  by-laws  provided  that 
out  of  this  endowment  fund  the  sum  of  $1,000  should  be  paid  on 
the  member's  death,  f/rat^  to  his  widow ;  second^  to  his  children,  if 
he  leave  no  widow ;  thirdy  to  his  father,  if  he  leave  neither  widow  nor 
child ;  fourth^  to  his  mother,  if  he  leave  neither  widow,  child  nor 
father,  and  fifths  such  beneficiaries  as  the  member  might  direct, 
provided  he  left  surviving  none  of  the  relatives  designated  in  the 
4th  provision.  The  constitution  and  by-laws  further  provided  that 
in  case  the  member  left  neither  wife,  child  nor  parents,  and  failed 
or  neglected  to  make  any  designation  as  to  his  beneficiaries,  the 
endowment  should  fail  and  go  into  the  endowment  fund  of  the  dis- 
trict. Provision  was  made  for  amending  the  constitution  and 
by-laws,  and  in  January,  1896,  an  amendment  was  duly  made  of 
the  laws  pertaining  thereto  and  the  provisions  as  to  the  endowment 
going  to  the  parents  in  case  of  the  failure  of  widow  or  child  to  sur- 
vive the  deceased  member  was  stricken  out.  The  amendments  to 
the  by-laws  provide  as  follows :  "  Sec.  5.  Upon  the  decease  of  a  par- 
ticipant in  this  fund  there  shall  be  paid  the  amount  secured  by  him 
respectively :  Firsts  to  his  widow ;  second^  to  his  children,  if  there 
be  no  widow ;  but  the  brother  may,  by  a  designation  in  tlie  book  pro- 
vided for  that  purpose,  declare  that  the  Endowment,  or  a  part 
thereof,  shall  be  paid  to  such  beneficiary  or  beneficiaries  as  he  may 
designate,  to  the  exclusion  of  his  children,  provided  he  leaves  no 
widow.  In  such  case  a  designation  to  the  executors  or  administra- 
tors of  the  brother  is  a  valid  and  sufficient  designation." 

"  Sec.  9.  A  member  having  neither  wife  nor  child  must  designate 
in  writing  in  such  book,  in  the  manner  hereinbefore  provided,  to 
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whom  the  sum  secured  shall  be  paid.     In  the  event  of  a  failure  of 
a  member  to  make  such  designation  such  sura  shall  not  be  paid." 

In  March,  1892,  the  plaintifiE's  son  was  admitted  to  Bloomingdale 
asylum  as  an  insane  patient,  and  from  that  time  until  his  death  in 
September,  1896,  he  was  incapacitated  from  performing  any  act 
requiring  mental  operation.  His  dues  to  the  order,  however,  were 
regularly  paid,  and  at  the  time  of  his  death  the  deceased  was  a 
member  in  good  standing.  Deceased  did  not,  however,  make  the 
designation  in  the  book  as  provided  by  the  amended  by-laws.  He 
died  leaving  neither  wife  nor  children,  but  leaving  his  mother,  the 
plaintiff  in  the  action,  who  claims  to  be  entitled  to  receive  the  fund. 
It  is  the  well-settled  general  rule,  applicable  to  these  organizations, 
that  the  certificate  of  membership  and  its  conditions,  together  with 
the  constitution  and  by-laws  of  the  order,  furnish  the  contract  by 
which  the  rights  of  the  members  to  participate  in  the  benefits  are 
to  be  determined.  {Bird  v.  Mnt.  Union  Assn,^  30  App.  Div.  346.) 
Where  the  constitution  makes  provision  for  a  change  in  it  and  its 
by-laws  by  the  action  of  the  society,  such  right  to  change  forms  a 
part  of  the  contract  and  the  members  are  bound  by  such  changes  as 
are  regularly  made.  The  only  limitation  upon  the  power  seems  to 
be  that  the  by-laws  must  be  reasonable  in  their  terms  and  operation, 
and  consistent  with  the  provisions  of  the  constitution.  {Parish  v. 
I^,  T.  Produce  Ex,,  169  N.  Y.  34.)  So  far  as  the  amendments  to 
the  by-laws  in  this  case  are  concerned,  they  are  undoubtedly  reason- 
able in  character,  consistent  with  the  provisions  of  the  constitution, 
and,  therefore,  such  as  the  organization  had  the  right  to  make. 
Not  only  must  the  change  be  reasonable,  however,  but  the  opera- 
tion of  the  law  must  also  give  fair  opportunity  for  a  compliance 
with  its  provisions.  A  by-law,  however  reasonable  in  form,  would 
necessarily  be  unreasonable  in  its  operation,  if  the  members  were 
not  given  fair  opportunity  to  make  compliance  with  it.  The  condi- 
tion always  is  that  the  person  upon  whom  the  by-law  is  to  operate 
must  be  able  to  and  have  opportunities  for  making  compliance  with 
its  terms,  and  if  by  the  intervention  of  the  vis  major^  or  other 
eiquivalent  condition  such  opportunity  is  not  given,  the  party 
will  usually  be  held  excused  and  no  forfeiture  will  be  worked. 
( WJieeUr  v.  Conn,  Mut,  Life  Ins,  Co.,  82  K  T.  543.)  In  this  case 
it  was  held  that  insanity  did  not  excuse  the  payment  of  premiums 
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upon  a  policy  of  life  insurance  for  the  reason  that  such  act  could 
be  performed  by  another  for  the  insane  person,  with  the  same  force 
and  effect  as  though  performed  by  him,  bnt  it  also  recognizes  that 
if  the  contract  be  of  such  a  character  that  performance  can  only 
be  made  by  the  person  laboring  under  the  disability,  then  such  con- 
dition will  excuse  non-performance,  and  no  forfeiture  will  be  worked 
thereby.  In  Cohen  v.  iT.  Y.  Mut  Life  Ins.  Co.  (50  N.  Y.  610) 
it  was  said  :  "There  is  a  manifest  distinction  between  mere  impedi- 
ments and  difficulties  in  the  way  of  the  performance  of  a  condition 
and  an  impossibility  created  by  law  or  the  act  of  the  government. 
This  is  clearly  recognized  in  Wood  v.  Edwards  (19  J.  R.  205) ; 
People  V.  BarUeit  (3  Hill,  570).  An  individual  by  his  covenant 
may  undertake,  as  against  his  own  acts,  and  the  acts  of  strangers, 
but  not  against  the  acts  of  God,  or  his  government  or  of  the 
obligee.  *  *  *  In  Wolfe  v.  Howes  (20  N.  Y.  197)  the  perform- 
ance of  the  undertaking  became  impossible  by  the  act  of  God  in  the 
death  of  the  party,  and  performance  was  held  excused  upon  the 
ground  that  the  parties  must  be  deemed  to  have  made  this  an  excep- 
tion by  implication."  In  the  present  case  the  deceased  was  and  had 
been  for  a  long  time  prior  to  the  adoption  of  the  amendments  to  these 
by-laws  utterly  incapacitated  from  performing  any  intelligent  act. 
It  was,  therefore,  impossible  for  him  to  make  compliance  with  the 
by-law,  and  such  condition  was  created  by  the  act  of  God.  The  act 
which  the  deceased  was  required  to  perform  could  not  be  so  per- 
formed by  any  other  person.  The  by-law  required  that  it  should 
be  his  act  in  making  designation  of  the  person  to  whom  the 
endowment  fund  should  be  paid.  True,  a  designation  might  be 
made  of  some  person  by  another  acting  for  the  deceased,  but  such 
designation  would  not  be  his  act  nor  could  it  be  said  that  the 
designation  so  made  would  be  of  the  person  selected  by  the  deceased 
liad  he  the  mental  capacity  to  make  it.  It  is,  therefore,  clear  that 
the  disability  was  of  such  a  character  as  rendered  compliance  with 
the  amended  by-law  by  the  deceased  absolutely  impossible,  and  the 
act  required  to  be  performed  could  not  be  performed  for  him  by 
any  other  person.  So  far  as  the  payment  of  premiums  is  con- 
cerned, that  was  an  act  which  could  be  and  was  performed  for  the 
deceased  by  another,  and  the  defendant  had  the  benefit  of  all  the 
payments.     Under  these  circumstances,  we  are  of  the  opinion  that 
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the  deceased  must  be  held  to  liave  been  exempted  from  perform- 
ance, and  such  exemption  is  to  be  implied  from  the  conditions.  To 
hold  otherwise  would  be  to  say  that  the  organization  could  make  its 
by-laws  operate  unreasonably.  If  death  had  intervened  before 
opportunity  for  compliance  therewith  had  been  given,  clearly  no  for- 
feiture could  be  worked.  We  see  no  diflEerence  in  principle  between 
an  act  of  God  resulting  in  death,  and  an  act  of  the  same  power  work- 
ing a  mental  death  as  absolute  in  bar  of  performance  as  though  physi- 
cal death  had  supervened.  We  are  of  opinion,  therefore,  that  the 
doctrine  of  the  cases  we  have  cited  is  controlling  of  this  question,  and 
that  no  forfeiture  of  the  rights  of  the  plaintiff  was  worked  by  the 
failure  of  the  deceased  to  make  the  designation  which  the  b;y-iaw 
required.  Nothing  that  is  contained  in  HeUenherg  v.  Dish^t  No, 
1  of  L  0,  of  B,  B,  (94  N.  Y.  580)  conflicts  with  this  view.  The 
insanity  in  that  case  did  not  supervene  until  after  abundant  oppor- 
tunity had  been  given  to  make  compliance  with  the  by-law  the 
subject  of  consideration  in  that  case.  Here  the  disability  existed 
prior  to  the  change,  and  was  continuous  during  the  lifetime  of  the 
deceased.  Under  such  circumstances  we  think  that  it  would  be  an 
unreasonable  application  of  this  law  to  hold  that  its  provisions  were 
applicable  to  the  deceased.  If  these  views  are  sound,  it  follows 
that  the  judgment  and  order  should  be  affirmed,  with  costs. 

O'Brien,  Inoraham  and  McLaughlin,  JJ.,  concurred ;  Van 
Brunt,  P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  I  do  not  think  that  a  corporation  can  make  its  by-laws 
operative  as  to  some  members  and  not  as  to  others  of  the  same  class. 
The  reasonableness  of  a  by-law  is  not  to  be  judged  by  the  fact  that 
one  member  is  so  sitrated  that  he  cannot  comply  with  it. 

Judgment  and  order  affirmed,  with  costs. 
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Mitchell  A.  C.  Levy,  PlaintiflF,  v.  George  H.  B.  Hill,  Defendant,     "^o        ^ 
Marketable  title  —  the  projection  oj  a  stoop  beyond  the  building  line  in  a  street. 

The  fact  that  the  stoop  of  a  house  projects  beyond  the  building  line  into  the 
street,  does  not  constitute  a  defect  in  the  title  to  the  premises  upon  which 
the  bouse  stands,  where  it  appears  that  the  stoop  has  occupied  such  posi- 
tion for  upwards  of  thirty  years  without  objection  on  the  part  of  the  munici- 
pality or  of  adjoining  property  owners  or  any  other  person. 

In  such  a  case,  the  contingency  that  the  removal  of  the  stoop  will  ever  be  com- 
pelled by  the  municipality  or  by  any  person  having  authority  in  the  premises, 
is  so  remote  as  not  to  be  within  reasonable  contemplation. 

Van  Brunt,  P.  J.,  dissented. 

Motion  by  the  defendant,  George  H.  B.  Hill,  for  a  new  trial 
upon  a  case  containing  exceptions  to  the  direction  of  a  verdict  in 
favor  of  the  plain tiflE,  after  a  trial  at  the  New  York  Trial  Term, 
ordered  to  be  heard  at  tlie  Appellate  Division  in  the  first  instance. 

«/".  Langdon  Ward^  for  the  motion. 

John  Frankenheimeii\  opposed. 

Hatch,  J. : 

This  is  the  second  appearance  of  the  matters  in  controversy 
between  these  parties  in  this  court.  The  questions  in  difference 
arise  out  of  a  contract  for  the  sale  of  real  property  situate  on  the 
northerly  side  of  Thirty-fourth  street,  between  Fifth  and  Sixth 
avenues,  in  the  city  of  New  York.  After  the  making  and  execu- 
tion of  the  contract  the  defendant  tendered,  pursuant  to  its  terms,  a 
deed  of  the  premises  and  demanded  payment  of  the  purchase  price. 
The  plaintiff  refused  to  accept  such  deed,  claiming  that  the  title 
tendered  was  defective  in  that  said  premises  were  incumbered  by  a  cer- 
tain party-wall  agreement,  and  that  the  stoop  of  said  house  extended 
beyond  the  street  or  building  line  for  a  distance  of  fifteen  feet  and 
eight  inches ;  that  such  projection  was  unlawful  and  constituted  the 
same  an  obstruction  in  the  public  street.  At  the  time  of  the  execu- 
tion and  delivery  of  the  contract  of  sale  the  plaintiff  paid  as  part  of 
the  purchase  price  the  sum  of  $1,500.  This  action  is  brought  to 
recover  back  such  sum,  together  with  the  sum  of  $240,  costs  and 
expenses  of  searching  the  title. 

The  first  action  was  brought  by  the  plaintiff  for  the  specific  per- 
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formance  of  the  contract,  and  judgment  was  asked  that  a  just 
deduction  be  made  from  the  purchase  money  on  account  of  the 
def  3Cts  in  the  title  and  on  account  of  the  incumbrance  and  encroach- 
ments hereinabove  mentioned  and,  after  making  such  deduction 
and  upon  payment  of  the  residue  of  the  purchase  money  according 
to  the  terms  of  tlie  agreement,  that  the  defendant  specifically  per- 
form the  same.  The  court  held  that  such  action  could  not  hQ  main- 
tained ;  that  it  was  not  in  fact  an  action  for  specific  performance  of 
the  contract  in  accordance  with  its  terms,  but  was  an  equitable 
action  by  which  it  was  sought  to  have  the  depreciation  in  the  value 
of  the  property  fixed  by  reason  of  the  claimed  defects  in  the  title, 
and  when  such  sum  was  arrived  at  to  deduct  it  from  the  purchase 
price  and  compel  a  conveyance  upon  payment  of  the  residue ;  that 
such  action  could  not  be  maintained,  as  the  court  was  powerless  to 
grant  any  such  relief ;  and  upon  that  ground  alone  a  judgment  was 
affirmed  which  dismissed  the  complaint.  {Levy  v.  Hill^  50  App. 
Div.  294.)  The  court  was  unanimous  in  holding  that  the  claimed 
defect  in  the  title  arising  out  of  the  party-wall  agreement  was  frivo- 
lous and  was  not  a  defect  or  incumbrance  upon  the  title.  A  major- 
ity of  the  court  further  held  that  the  plaintiff  obtained  by  virtue  of 
his  contract  all  of  the  land,  properties  and  rights  which  he  con- 
tracted to  purchase,  and  that  the  projection  of  the  stoop  beyond  the 
building  line  did  not  create  a  defect  in  the  title.  It  is  undoubtedly 
true  that  the  ground  upon  which  the  complaint  in  that  action  was 
dismissed  did  not  involve  a  determination  of  the  specific  questions 
which  the  plaintiff  claimed  constituted  defects  in  the  title.  The 
discussion,  however,  assumed  to  settle  all  of  the  questions  involved, 
and  expressed  the  views  of  a  majority  of  the  judges  participating 
in  the  decision. 

Upon  a  dismissal  of  the  complaint  in  that  action  the  plaintiff 
brought  this  action.  It  is  clear  that  if  the  views  of  the  court  in 
the  former  decision  are  to  be  regarded  as  controlling,  it  is  conclusive 
upon  the  right  of  the  plaintiff  to  recover  in  this  action.  Conceding 
that  the  views  therein  expressed  were  obiter,  and  not  necessarily  con- 
trolling, yet  the  law  of  the  case  seems  to  be  settled  in  accordance 
with  such  views  by  authoritative  decision.  {BroadheU  v.  LoeWy  15 
App.  Div.  343 ;  affd.  on  opinion  below,  162  N.  Y.  642.)  Therein 
Mr.  Justice  Patterson,  writing  for  the  court,  held  that  the  projec- 
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tion  of  a  stoop  beyond  the  line  of  a  city  street  is  not  necessarily 
unlawful,  and  that  the  question  as  to  whether  it  is  can  only  arise 
between  the  municipal  authorities  and  the  owner  of  the  building, 
and  that  such  encroachment  does  not  constitute  a  defect  in  the 
title.  The  stoop  in  the  present  case  has  occupied  its  present  position 
for  thirty  years  and  upwards  without  objection  on  the  part  of  the 
municipality  or  of  adjoining  property  owners  or  any  other  persons. 
The  contingency  that  its  removal  will  ever  be  compelled  by  the 
municipality  or  any  person  having  authority  in  the  premises  is  so 
remote  as  not  to  be  within  reasonable  contemplation.  These  decis- 
ions are  authoritative  of  the  questions  presented  and  result  in  the 
conclusion  that  plaintiff  is  not  entitled  to  recover  the  sums  sought 
to  be  recovered  in  this  action. 

It  follows  that  the  exceptions  should  be  sustained  and  the  motion 
for  a  new  trial  granted,  with  costs  to  the  defendant  to  abide  the 
event. 

O'Brien,  McLaughlin  and  Lafghlin,  J  J.,  concurred;  Van 
Beunt,  p.  J.,  dissented. 

Exceptions  sustained  and  new  trial  granted,  with  costs  to  defend- 
ant to  abide  event. 


Herman  F.  Kanenblet  and  Others,  as  Executors,  etc.,  of  August 
Kanenbley,  Deceased,  Plaintiffs,  v.  Albert  Volkenbebg  and 
Frances  Volkenberg,  Defendants. 

Deed  to  parties  "  trustees  of  the  separate  estate  of  Margaretta  Persse'*  —  the  words 
quoted  are  descriptive — a  deed  signed  by  the  grantees  as  individuals  conveys  a  good 
title — presumption  as  to  the  execution  of  an  express  trust. 

At  the  beginning  of  a  conveyance  of  certain  premises  following  the  names  of  the 
grantees  were  the  words  "  trustees  of  the  separate  estate  of  Margaretta  Persse,  wife 
of  Dudley  Persse"  Nothing  else  in  the  deed  indicated  the  existence  of  a  trust 
or  an  intention  to  limit  the  estate  conveyed  to  the  grantees,  and  there  was  no 
extrinsic  evidence  of  the  existence  of  such  a  trust.  Thereafter  the  trustees 
mentioned  in  said  deed  and  Margaretta  Persse  conveyed  the  premises  to  one 
O'Gorman  for  a  nominal  consideration  of  one  dollar.  No  other  consideration 
appeared.  The  trustees  signed  this  deed  as  individuals  and  were  not  described 
therein  as  trustees. 

App.  Div.— Vol.  LXX.        7 


Digitized  by 


Google 


98  KANENBLEY  v.  VOLKENBERG. 

FiKST  Depabtment,  March  Term,  1903.  [Vol.  70. 

Edd,  that  the  words  "  ti-ustees  of  the  separate  estate  of  Margaretta  Perese,  mfe  of 

Dudley  Persse/'  contained  in  the  first-mentioned  deed,  were  to  be  regarded  as 

descriptive  merely,  and  that  the  persons  so  described  acquired  thereunder  an 

estate  in  fee  as  individuals; 
That,  consequently,  the  deed  executed  by  them  for  a  nominal  consideration 

operated  to  convey  a  marketable  title  which  a  subsequent  purchaser  of  the 

premises  would  be  required  to  accept. 
Sejnble,  that  if  an  express  trust  might  be  presumed  to  have  been  created  it  would 

also  be  presumed  that  the  deed  was  executed  in  pursuance  of  its  terms  and  not 

in  violation  thereof. 
Van  Brunt,  P.  J.,  dissented  on  the  ground  that  the  submission  upon  which  the 

question  was  presented  was  irregular  in  form. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

George  II,  Hyde^  for  the  plaintiflFs. 

Augu%tu%  S,  Hutchins^  for  the  defendants. 

Hatch,  J. : 

The  plaintiffs  by  this  submission  seek  to  procure  a  judgment 
compelling  the  specific  performance  by  the  defendants  of  a  contract 
of  sale  entered  into  between  the  plaintiffs  and  defendants  of  certain 
premises  on  East  Seventeenth  street  in  the  city  of  New  York.  At 
the  time  and  place  agreed  upon  in  said  contmct  the  plaintiffs  ten- 
dered a  deed  of  the  said  premises  which  the  defendants  refused  to 
accept,  claiming  that  the  same  did  not  convey  a  marketable  title. 
The  specific  defect  is  claimed  to  exist  in  a  certain  deed  by  and 
tlirougli  which  one  Richard  O'Gorman  became  vested  with  title  to 
the  premises. 

On  June  2,  1856,  the  fee  of  the  premises  in  question  was  vested 
in  Peter  Stuyvesant  and  Benjamin  E.  Winthrop,  as  trustees  of  the 
separate  estate  of  Julia  E.  Stuyvesant,  wife  of  Peter  Stuyvesant, 
and  upon  the  above-mentioned  day  Stuyvesant  and  Winthrop,  as  said 
trustees,  together  with  Stuvvesant  and  Julia  his  wife,  in  their  own 
right,  conveyed  the  premises  to  Theophilus  B.  Persse  and  Eobert 
Gillen,  "  trustees  of  the  separate  estate  of  Margaretta  Persse^  wife 
of  Dudley  PersseP  On  February  29,  1860,  said  trustees  and  said 
Margaretta  Persse  joined  in  a  conveyance  of  the  premises  to  Ei ch- 
ard O'Gorman,  the  consideration  expressed  therein  being  the  sum 
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of  one  dollar ;  no  information  of  any  other  or  further  consider- 
ation can  be  discovered.  The  si^ature  of  the  trustees  to  this  deed 
is  as  individuals,  and  they  are  not  described  as  trustees.  On  June 
19, 1861,  for  a  consideration  of  ten  dollars,  O'Gorman  and  wife  con- 
veyed the  premises  to  the  said  Margaretta  Persse,  wife  of  Dudley 
Persse,  which  deed  was  acknowledged  in  April,  1864.  On  June  4, 
1864,  Theophilus  B.  Persse  and  wife  quitclaimed  these  premises  to 
Margaretta  Persse  for  a  consideration  of  ten  dollars,  and  on  May  1, 
1868,  Margaretta  Persse,  widow  of  Dudley  Persse,  for  full  and 
valuable  consideration  ($26,050),  conveyed  the  said  premises  to  the 
plaintifPs  testator,  August  Kanenbley,  who  held  the* title  to  the  same 
during  his  lifetime.  The  plaintiffs  were  duly  appointed  executors 
under  said  Kanenbley's  will,  which  contained  a  good  and  sufficient 
power  of  sale. 

It  is  claimed  by  the  defendants  that  the  deed  from  Stuy vesant  and 
Winthrop,  as  trustees,  to  Persse  and  Gillen,  trustees  of  the  separate 
estate  of  Margaretta  Persse,  wife  of  Dudley  Persse,  shows  the  exist- 
ence of  a  trust,  undisclosed  as  to  its  terms,  and  as  their  subsequent 
deed  to  Richard  O'Gorman  was  for  a  nominal  consideration  only,  i^ 
must  be  presumed,  in  the  absence  of  all  other  proof,  that  such  con- 
veyance was  in  violation  of  the  terms  of  the  trust,  and,  conse- 
quently, conveyed  no  title  to  the  grantee  therein.  This  claim  is 
based  upon  the  supposition  that  the  words  in  the  first  deed,  trustees 
of  Margaretta  Persse,  are  sufficient  to  show  the  existence  of  a  trust, 
and  that  said  trustees  took  only  the  bare,  naked,  legal  title,  in  conse- 
quence of  which  they  could  only  deal  with  the  property  founded  upon 
asuflScient  consideration  and  in  accordance  with  the  terms  of  the  trust. 
It  is  stated  that  the  most  diligent  search  fails  to  disclose  the  existence 
of  any  trust  estate  created  for  the  benefit  of  Margaretta  Persse,  and 
that  the  only  thing  which  appears,  out  of  which  is  raised  the  exist- 
ence of  the  trust,  is  the  language  contained  in  the  deed  to  Persse 
and  Gillen,  which  we  have  quoted.  It  is  noticeable  that  the  recital 
is  not  to  them  as  trustees  of  anything.  The  language  in  form  is 
simply  descriptive,  and  if  it  be  so  construed  or  is  susceptible  of 
such  construction,  then  it  would  create  no  limitation  upon  the  title 
in  them,  and  they  would  take  as  individuals  and  an  estate  in 
f^-  Of  course,  in  order  to  reach  this  result  all  of  the  terms 
of  the  deed  and   the  rules  of   law  applicable   thereto   are  to  be 
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considered.  In  modern  oonstruction  of  deeds  it  is  the  office  of  the 
premises  of  the  deed  rightly  to  name  the  grantor  and  grantee  and 
to  comprehend  the  certainty  of  the  thing  granted,  and  if  the 
habendum  clause  may  not  be  reconciled  with  the  premises  of  the 
deed,  so  that  full  effect  may  be  given  both,  the  extent  of  the  grant 
will  be  determined  by  the  premises,  and  the  hahendum  clause  will 
be  made  to  yield  thereto,  {filappy,  Byrnes^  3  App.  Div.  284; 
affd.,  155  N.  T.  535.)  It  is  clear  that  the  language  contained  in 
the  premises  of  the  deed  is,  in  literal  effect,  merely  descriptive 
and  can  easily  be  construed  as  such  under  well-settled  authority. 
(Towar  v.  Hale^  46  Barb.  361 ;  Greenwood  Lake  cfe  Port  Jei^ia 
R,  R,  Co,  V.  N.  T.  (&  G.  L.  R.  R.  Co.,  134  N.  Y.  436 ;  Ffeifer 
V.  Rheinfranlc,  2  App.  Div.  574 ;  King  v.  Townahend,  141  N.  Y. 
358.)  The  granting  clause  is  ^^  do  grant,  bargain,  sell,  alien,  release, 
convey  and  confirm  unto  the  said  parties  of  the  third  part  and  to 
their  successors  and  assigns,  *  *  *."  The  habendum  clause 
reads  "  to  have  and  to  hold  the  above  mentioned  and  described  prem- 
ises hereby  granted  and  conveyed,  or  intended  so  to  be  with  the 
appurtenances  unto  the  said  parties  of  the  third  part,  their  successors 
and  assigns,  to  their  only  *  proper  use  and  benefit  and  behoof  for- 
ever." There  is  nothing  in  any  of  these  words  which  limit  their 
estate.  The  authority  is  to  hold  to  their  successors  and  assigns. 
'Jhere  is  no  particular  significance  attaching  to  the  word  successors, 
in  the  absence  of  anything  in  the  other  part  of  the  deed  showing  that 
a  limited  estate  was  granted,  and  the  grant  is  to  the  assigns  as  well 
as  the  successors.  The  grantee  in  the  deed  from  Persse  and  Gillen 
were  the  assigns  of  such  party  in  strict  legal  signification,  and 
nnder  the  authorities  which  we  have  cited,  it  is  held  that  no 
peculiar  signification  attaches  to  the  word  successors  in  the  absence 
of  proof  showing  that  a  limited  estate  was  granted.  In  the  present 
case,  taking  all  the  language  together,  we  think  it  clear  that  no  trust 
was  created  and  that  the  words  trustees,  etc.,  are  to  be  regarded 
simply  as  descriptive,  in  the  absence  of  all  proof  tending  to  show 
the  existence  of  a  trust  estate.  And  giving  force  and  effect  to  the 
terms  in  the  deed  which  authorized  a  conveyance  to  their  assigns, 
we  have  an  absolute  compliance  with  the  estate  as  granted.  It  is 
significant  also  that  in  the  deed  by  Persse  and  Gillen,  they  do  not 
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assume  to  execute  the  same  as  trustees  of  anybody.  Their  act  is 
that  of  individuals,  and  is  a  circumstance  to  be  considered  in  inter- 
pretation of  the  deed  under  which  they  took  the  estate.  As,  there- 
fore, there  was  no  declaration  of  language  used  in  the  deed  from 
Winthrop  and  Stuy  vesant  to  them  which  created  a  trust,  or  which 
showed  that  they  took  as  trustees,  there  was  no  defect  in  the  chain 
of  title  and  the  plaintiff  is  entitled  to  a  judgment  of  specific 
performance.  There  is  some  authority  for  holding  that  the  court 
may,  in  the  absence  of  all  proof  as  to  the  terms  of  the  trust, 
presume  the  existence  of  an  express  trust,  valid  as  such  in  its 
creation,  and  thereby  reach  the  conclusion  that  the  trustee  is 
vested  with  the  whole  estate,  both  in  law  and  equity.  {People 
V.  Stockbrokers'  Bldg.  Co,,  49  Hun,  351 ;  affd.  by  the  Court  of 
Appeals  on  opinion  below,  112  N.  Y.  670 ;  and  cited  with  approval 
in  Crreenwood  Lake  cfe  Port  Jervis  JR.  P.  Co.  v.  iT.  Y.  dk  G.  L.  R.  R. 
Co.,  supra.)  If  under  such  circumstances  a  valid  trust  may  be  pre- 
sumed, we  think  there  is  no  violence  done  in  making  the  further  pre- 
sumption that  the  trustee,  in  making  a  grant  of  the  trust  property, 
complied  with  the  terms  of  the  trust,  and  if  this  rule  should  be  adopted 
in  this  case,  it  would  result  in  holding  that  there  was  no  defect  in  the 
title,  as  the  presumption  would  be  that  the  deed  was  made  pursuant 
to  the  t^rms  of  the  trust  and  not  in  violation  of  it.  We  prefer,  how- 
ever, to  rest  our  judgment  upon  the  ground  that  the  language  of 
the  deed  did  not  create  a  trust  estate  in  Pei-sse  and  Gillen,  but  that 
they  were  vested  with  an  absolute  title  in  fee  to  the  estate  under 
the  deed  to  them,  and  in  consequence  of  which  could  convey 
good  title.  It  follows  that  judgment  should  be  awarded  in  favor 
of  plaintiffs  for  the  specific  performance  of  the  contract,  with  costs. 

O'Beien,  Ingeaham  and  McLaughlin,  J  J.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Tan  Brunt,  P.  J.  (dissenting) : 

I  dissent.  I  do  not  think  that  the  submission  is  in  any  form 
which  justifies  the  court  in  considering  the  alleged  controversy. 
Questions  are  submitted  to  the  court  and  according  as  it  answers 
them  it  is  to  give  judgment.  There  is  no  warrant  for  any  such  foria 
of  procedure  in  the  Code.  The  parties  must  submit  the  facts  to  the 
court,  and  the  court  renders  such  judgment  as  the  facts  warrant ; 
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and  this  right  cannot  be  limited  by  any  consent  or  agreement  of  the 
parties  to  the  submission.  This  was  not  done  in  the  case  at  bar,  and 
the  submission  is  absolutely  irregular. 

Judgment  ordered  for  plaintiflfe  for  specific  performance  of  the 
contract,  with  costs. 


Henet  Duchaedt,  Individually  and  as  Executor,  etc.,  of  Hknky 
DucHABDT,  Deceased,  and  Others,  Plaintiffs,  v.  Patbick  M.  Cas- 
siDY,  Defendant. 

WiU  —  when  an  estate  in  fee  simple  absolute  is  conveyed  thereby. 

A  testator  by  his  will,  after  devisiDg  certain  specified  real  property  in  fee  to  each 
of  his  children  with  the  exception  of  his  daughter  Charlotte,  devised  certain 
specified  real  property  to  Charlotte  "to  have  the  income  and  rents  thereof 
during  her  natural  life,  at  her  death  to  be  divided  amongst  all  my  remaining 
children,  share  and  share  alike."  The  residuary  clause  provided  as  follows: 
'*  All  my  other  real  estate  and  personal  property  to  be  divided  share  and  share 
alike  between  all  my  children."  After  the  residuary  clause  was  the  following: 
"  I  hereby  appoint  my  son  Henry  Duchardt  to  act  as  trustee  for  my  daughter 
Charlotte  D.  Duchardt,  her  houses  to  be  rented  and  kept  in  repair,  the  money 
her  share  to  be  put  in  bank  or  bond  and  mortgage  for  her  benefit  while  living." 
"The  real  and  personal  estate  of  which  my  daughter  Charlotte  D.  Duchardt 
is  possessed  during  her  lifetime,  at  her  death  is  to  be  divided  equally  between 
my  heirs.'' 

Heldf  that  the  testator's  children  acquired  an  estate  in  fee  simple  absolute  in  all 
the  property  which  passed  under  the  residuary  clause,  and  that  the  clauses  fol- 
lowing the  residuary  clause  related  solely  to  the  property  in  which  Charlotte 
had  a  life  estate. 

Van  Brunt,  P.  J.,  dissented  on  the  ground  that  the  submission  upon  which  the 
question  was  presented  was  irregular  in  form. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Herbert  M,  Johnston^  for  the  plaintiffs. 

George  W.  McAdam^  for  the  defendant 

Hatch,  J. : 

The  plaintiffs,  in  June,  1901,  made  and  entered  into  a  contract 
with  the  defendant  for  the  sale  of  certain  real  estate,  situate  on  the 
southerly  side  of  One  Hundred  and  Twenty-second  street,  between 
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Lexington  and  Third  avenues,  in  the  borough  of  Manhattan,  at  the 
agreed  price  of  $5,850.  The  plaintiffs  trace  title  to  the  prem- 
ises through  Henry  Duchardt,  who  died  May  14, 1900,  leaving  a  last 
will  and  testament,  dated  December  30,  1897,  which  was  duly 
admitted  to  probate.  Henry  Duchardt,  by  the  terms  of  the  will, 
was  made  executor  of  the  same  and  duly  qualified  as  such.  Whether 
the  plaintiffs  have  good  title  to  said  premises  is  dependent  upon  the 
construction  of  this  will,  and  the  point  in  question  is  whether  that 
portion  of  the  estate  of  the  deceased,  which  is  the  subject  of  the 
contract  of  sale,  was  vested  in  the  plaintiffs  at  the  time  of  its  execu- 
tion. The  will  is  short  and  its  scheme  seems  to  be  plain.  The 
testator  was  survived  by  four  children,  the  plaintiffs  in  the  action. 
To  each  one  of  the  children,  except  Charlotte  D.  Duchardt,  was 
devised  certain  specified  real  property  in  fee.  The  clause  of  the 
will  containing  the  devise  to  Charlotte  D.  is  in  the  following  lan- 
guage :  "  To  my  daughter  Charlotte  D.  Duchardt,  the  houses  and 
lots  No.  162  East  122d  street,  also  326  and  328  East  121st  street, 
to  have  the  income  and  rents  thereof  during  her  natural  life,  at  her 
death  to  be  divided  amongst  all  my  remaining  children,  share  and 
share  alike."  The  residuary  clause  reads  as  follows :  "  All  my  other 
real  estate  and  personal  property  to  be  divided  share  and  share  alike 
between  all  my  children."  It  is  evident  that  an  estate  in  fee  was 
devised  of  all  of  the  real  property  which  passed  by  the  residuary 
clause.  There  is  no  limitation  contained  in  that  clause  upon  the 
title  to  the  property  devised.  Thereby  all  of  the  children  took  an 
immediate  vested  estate  in  severalty,  in  nowise  cut  down  or  qualified 
by  any  other  provision  of  the  will.  It  consequently  follows  that 
there  was  vested  in  these  plaintiffs,  immediately  upon  the  death  of 
the  testator,  an  estate  in  fee  of  the  property  devised  in  the  residuary 
clause,  and  they  could  convey  good  title  thereto.  All  of  the  parties 
in  interest  have  joined  in  the  contract,  and  when  this  is  followed  by 
tlie  delivery  of  a  deed,  properly  executed,  by  the  parties  thereto, 
the  defendant  will  have  acquired  an  absolute  estate  in  fee  of  the 
premises  so  conveyed. 

It  is  claimed,  however,  that  two  clauses  of  the  will  subsequent  to 
the  residuary  clause  cut  down  and  qualify  the  estate  vested  thereby 
in  the  plaintiffs.  These  clauses  of  the  will  read  as  follows :  "  I 
hereby  appoint  my  son  Henry  Duchardt  to  act  as  tnistee  for  my 
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daughter  Charlotte  D.  Duchardt,  her  houses  to  be  rented  aud  kept 
in  repair,  the  money  her  share  to  be  put  in  bank  or  bond  and  mort- 
gage for  her  benefit  while  living."  "  The  real  and  personal  estate 
of  which  my  daughter  Charlotte  D.  Duchardt  is  possessed  during 
her  lifetime,  at  her  death  is  to  be  divided  equally  between  my 
heirs." 

It  is  clearly  evident  that  there  is  nothing  contained  in  these 
clauses  of  the  will  which  at  all  interferes  with  the  vesting  of  an 
estate  in  fee  of  the  real  property  under  the  residuary  clause.  A  life 
estate  had  been  given  to  Charlotte  D.  in  three  houses  and  lots,  with 
devise  over  to  the  testator's  other  children,  and  it  is  evident  that  this 
is  the  real  property  to  which  reference  is  made  in  the  last  clause  of 
the  will,  which  we  have  quoted,  as  it  was  this  property  of  which 
Charlotte  had  possession  during  her  life.  By  the  last  quoted  clause, 
the  real  property  in  which  she  was  given  a  life  estate,  is  at  her 
death  to  be  divided  equally  between  the  heirs  of  the  testator.  It  is 
undoubtedly  true  that  this  devise  vests  an  estate  in  the  children 
living  at  the  death  of  the  testator,  subject,  however,  to  open  aud 
let  in  heirs  coming  into  existence  after  the  death  of  the  testator 
and  living  at  the  death  of  Charlotte.  Such  construction,  however, 
can  have  no  effect  either  to  qualify,  cut  down  or  limit  the  estate 
vested  in  these  heirs  by  the  residuary  clause  of  the  will,  and  as  the 
real  property  therein  devised  is  alone  the  subject  of  this  contro- 
versy, as  to  it  the  plaintiffs  have  title  in  fee  simple  absolute,  and  are 
autliorized  to  convey  the  same. 

It  follows  that  judgment  should  be  awarded  in  favor  of  plaintiff 
for  the  specific  performance  of  the  contract,  with  costs. 

O'Brien,  Ingraham  and  Laughlin,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  I  think  that  the  submission  is  entirely  irregular.  The 
parties  have  attempted  to  limit  the  effect  of  the  decision,  for  which 
there  is  not  the  slightest  authority.  The  judgment  to  be  entered  is 
precisely  tlie  same  as  tlie  judgment  in  an  action  and  has  the  same 
effect,  controlling  the  same  parties. 

Judgment  ordered  for  plaintiff,  with  costs. 
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Edward  R.  Lazarus,  Appellant,  v.  Ray  Rosenberg  and  Others, 

Respondents. 

Fraudulent  conveyance — tehere  an  absolute  deed  is  held  to  be  a  mortgage,  a  judgment 
creditor  should  be  adjudged  to  haw  a  lien  upon  the  premises  subject  to  the  mortgage. 

In  an  action  brought  by  the  plaintiff,  a  judgment  creditor  of  the  defendant  Mrs. 
Rosenberg,  to  set  aside  as  fraudulent  and  void  a  conveyance  of  real  estate  made 
by  her  to  the  defendant  Harris,  and  subsequently  conveyed  by  Harris  to  the 
defendant  Mrs.  Norton,  it  appeared  that  Mrs.  Rosenberg,  in  order  to  secure 
Harris  against  liability  as  indorser  upon  a  promissory  note  made  by  her,  deliv- 
ered to  Harris  a  warranty  deed  of  her  interest  in  the  estate  left  by  her  deceased 
father.  Upon  the  maturity  of  the  note  Harris  was  obliged  to  pay  the  same, 
and  thereafter  Mrs.  Rosenberg  paid  Harris  a  portion  of  her  indebtedness  to 
him.  Subsequently,  Harris  conveyed  the  real  estate  to  the  defendant  Mrs. 
Norton,  upon  the  latter*s  agreement  to  pay  the  balance  of  his  claim,  which 
amounted  to  $1,100.  The  evidence  tended  to  show  that  Harris  transferred  his 
claim  against  Mrs.  Rosenberg  to  Mrs.  Norton  when  he  executed  the  conveyance. 

The  court  found  that  Hariis  received  the  deed  in  good  faith  as  a  security,  and 
also  that  the  defendant  Norton  succeeded  to  Harris'  interest  in  the  premises, 
and  that  the  deed  to  Mrs.  Norton  was  a  lien  upon  the  premises  to  the  extent  of 
$1,100.  It,  however,  dismissed  the  complaint  on  account  of  the  failure  of  the 
plaintiff  to  tender  the  amount  of  the  lien  before  commencing  the  action. 

Held,  that  this  was  error; 

That  the  court  should  have  awarded  judgment  as  follows:  First.  Dismissing 
the  complaint  upon  the  merits  as  against  the  defendant  Harris.  Second, 
Adjudging  and  decreeing  that  the  deed  from  the  defendant  Rosenberg  to  the 
defendant  Harris  was  intended  as  security,  and  is  a  mortgage,  and  that  the 
deed  from  the  defendant  Harris  to  the  defendant  Norton  was  intended  as  and 
is  an  assignment  of  the  claim  of  Harris  for  $1,100  and  interest  and  of  said 
mortgage,  and  that  the  same  be  permitted  to  stand  as  security  for  the  pay- 
ment by  the  defendant  Rosenberg  to  the  defendant  Norton  of  the  sum  of 
$1,100  and  interest  thereon.  Third.  Adjudging  and  decreeing  that  the  plain- 
tiff's judgment  is  a  lien  upon  the  premises  described  in  the  complaint  and  in 
said  deeds,  subject  to  the  lien  of  the  defendant  Norton  as  aforesaid.  Fcmrth, 
That  neither  party,  as  against  the  other,  recover  costs  of  the  trial. 

Appeal  by  the  plaintiff,  Edward  R.  Lazarus,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  13tli  day  of 
August,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 
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Charles  Q.  F.  WaKUy  for  the  appellant, 
Benno  Loeioyy  for  the  respondents. 

Lauohlin,  J. : 

The  plaintifE  brings  this  action  as  a  judgment  creditor  of  the 
defendant  Ray  Rosenberg,  to  set  aside  as  fraudulent  and  void  a 
conveyance  of  real  estate  made  by  her  to  the  defendant  Harris  and 
subsequently  conveyed  by  him  to  the  defendant  Norton.  On  the 
12th  day  of  April,  1897,  the  defendant  Rosenberg  was  and  for  a 
long  time  prior  thereto  had  been  engaged  in  business.  Her  father, 
Fink  Solomon,  and  the  defendant  Harris,  who  was  her  uncle,  had 
for  many  years  been  accommodation  indorsers  of  her  negotiable  paper, 
Harris  being  the  second  indorser.  On  that  day  a  $3,000  note  made 
by  her  and  indorsed  by  them  became  due.  A  note  in  renewal 
thereof  was  signed  by  her  and  indorsed  by  her  father,  who  was  then 
seriously  ill,  and  the  defendant  Harris  was  also  requested  to  sign  as 
an  indorser.  This  he  declined  to  do  on  account  of  the  illness  of 
Solomon,  without  security.  Thereupon,  upon  the  urgent  solicita- 
tion of  Solomon  and  upon  an  agreement  in  writing  by  the  defend- 
ant Rosenberg  to  deed  to  him,  as  security  for  such  indorsement,  her 
interest  in  her  father's  estate  upon  her  coming  into  the  inheritance,  . 
Harris  indorsed  the  note.  On  the  twenty-eighth  day  of  the  same 
month,  Solomon  having  died  in  the  meantime,  the  defendant  Ros- 
enberg, in  compliance  with  her  agreement,  executed  and  delivered 
to  Harris  a  warranty  deed  of  her  interest  in  the  real  estate  left  by  her 
father.  The  consideration  recited  in  this  deed  was  one  dollar,  but  the 
true  consideration,  as  already  stated,  was  shown  upon  the  trial. 

The  action  in  which  the  plaintiff  obtained  judgment  against  Ros- 
enberg was  upon  three  promissory  notes  given  in  renewal  of  other 
notes  received  in  payment  for  goods  sold  and  delivered.  That 
action  was  commenced  on  the  11th  day  of  March,  1898,  and  judg- 
ment was  recovered  on  the  ninth  day  of  May,  the  same  year.  When 
the  note  which  the  defendant  Harris  last  indorsed  became  due,  he 
was  obliged  to  pay  the  same.  Subsequently  the  defendant  Rosen- 
berg transferred  to  him  certain  notes  for  the  purpose  of  reimburs- 
ing him  in  this  regard.  He  realized  upon  the  sale  of  these  notes 
the  sum  of  $2,100,  leaving  the  balance  of  her  indebtedness  to  him 
on  account  of  this  indorsement  and  payment  of  the  note,  the  sum 
of  $1,100,    The  court  has  found  that  the  deed  from  Rosenberg  to 
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Harris  was  for  the  purpose  of  securing  him  on  said  indorsement,  and 
was  received  by  him  in  good  faith.  This  finding  is  fairly  sustained 
by  the  evidence. 

The  defendant  Rosenberg  filed  objections  to  her  father's  will  and 
was  contesting  its  probate.  In  these  circumstances  the  defendant 
Harris  did  not  wish  to  hold  the  legal  title  to  the  premises,  and  man- 
ifested a  desire  to  transfer  the  same  to  any  person  upon  the  pay- 
ment of  the  balance  owing  to  him.  At  the  suggestion  of  the 
defendant  Rosenberg  or  her  husband  he  thereafter  and  on  the  9th 
day  of  April,  1898,  transferred  the  premises  to  the  defendant  Nor- 
ton, who  was  the  sister-in-law  of  Mrs.  Rosenberg,  by  a  warranty 
deed.  The  consideration  recited  in  the  deed  is  one  dollar,  but  it 
was  shown  upon  the  trial  that  the  real  consideration  was  her  agree- 
ing to  pay  the  balance  of  this  indebtedness  as  security  for  which  she 
gave  two  promissory  notes,  each  for  $550,  one  due  in  six  months 
and  the  other  in  twelve  months  from  the  date  of  tlie  transfer.  The 
trial  court  found  in  effect  that  the  defendant  Norton  succeeded  to 
the  interests  of  the  defendant  Harris  in  said  premises  and  that  the 
deed  to  her  was  a  lien  upon  said  premises  to  the  extent  of  $1,100. 
The  court,  however,  dismissed  the  complaint  on  account  of  the 
failure  of  the  plaintiff  to  tender  the  amount  of  such  lien  before  com- 
mencing this  action. 

In  this  we  think  the  learned  trial  justice  erred.  The  conveyance 
to  Harris  having  been  valid  as  security  for  his  liability  as  indorser, 
he  could  transfer  his  title  or  interest ;  and  his  grantee,  regardless  of 
any  notice  of  knowledge  or  fraud  on  her  part,  could  hold  the  con- 
veyance to  the  extent  of  the  consideration  with  which  she  parted,  not 
exceeding  the  amount  of  her  grantor's  lien.  (1  Perry  Trusts  [5th  ed.], 
§  222 ;  Popjinger  v.  Tutte,  102  N.  Y.  38 ;  Cook  v.  Kraft,  41  How. 
Pr.  279  ;  Mdtzer  v.  DoU,  91  N.  Y.  365  ;  Hamilton  National  Bank 
V.  HdUted,  134  id.  520 ;  Loos  v.  Wilkinson,  1 1 3  id .  485.)  It  does  not 
appear  that  the  note  which  Harris  took  up  as  indorser  was  formally 
transferred  by  him  to  Mrs.  Norton,  but  his  cause  of  action  against 
Mrs.  Eosenberg  was  not  on  the  note  but  in  assumpsit  {Griffith  v. 
Reed,  21  Wend.  502 ;  Wright  v.  Qarlinghouse,  26  N.  Y.  539),  and 
the  fair  inference  from  his  evidence  is  that  he  parted  with  his  claim 
^gwnst  Mrs.  Rosenberg  and  transferred  the  indebtedness  with  the 
€©curity  to  Mrs.  Norton,  and  no  claim  is  made  to  the  contrary.   The 
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case  is,  therefore,  distinguishable  from  Merriti  v.  Bartholick  (36 
N.  Y.  44).  where  it  was  held  that  the  assignment  of  a  lien,  without 
the  assignment  of  the  debt  for  which  a  personal  liability  existed, 
was  a  nullity.  "While  a  mortgage  may  be  given  to  secure  an  indebt- 
edness without  or  in  lieu  of  any  personal  liability  on  the  part  of  the 
debtor  (Real  Prop.  Law  [Laws  of  1896,  chap.  547,],  §  214;  Spencer 
V.  Spencer^  95  N.  Y.  353 ;  Mack  v.  Austin^  Id.  513),  yet  in  this 
case  there  was  a  personal  liability  on  the  part  of  Mrs.  Rosenberg  to 
Harris  which  we  think  he  has  transferred  to  Mrs.  Norton,  and  from 
which  Mrs.  Rosenberg  has  not  yet  been  discharged,  although  she  may 
be  discharged  from  it  if  she  shall  ultimately  obtain  a  discharge  in 
the  bankruptcy  proceedings  now  pending  against  her.  This,  how- 
ever, is  quite  immaterial  to  the  plaintiff.  It  is  not  claimed  that 
Harris  has  done  anything  to  discharge  his  lien  upon  the  premises, 
except  to  execute  the  deed  to  Mrs.  Norton  ;  and  if  that  be  ineffectual 
on  account  of  a  failure  to  transfer  the  debt,  then  the  lien  as  well  as 
the  debt  is  left  with  Harris  as  before.  The  fact  that  Harris  in  his 
answer  states  that  he  claims  no  lien  upon  the  premises  since  his 
transfer  to  Mrs.  Norton  would  not  estop  him  from  asserting  the  lien 
upon  which  the  record  remains  undischarged,  provided  the  transfer 
to  Mrs.  Norton  is  a  nullity  so  that  the  notes  she  gave  would  not  be 
enforcible  for  want  of  consideration. 

These  conveyances  were  on  their  face  absolute.  Upon  proof 
interposed  under  the  answers  the  court  has  found  that  they  were  a 
mortgage  and  assignment  of  mortgage  and  has  fixed  the  amount  of 
the  lien  for  whicli  the  assignment  is  held  by  Mrs.  Norton,  birt  by 
the  dismissal  of  the  complaint  the  plaintiff  is  left  in  no  better  position 
than  before.  He  may  be  obliged  to  litigate  anew  this  question  as  to 
whether  the  title  of  Mrs.  Norton  is  absolute  or  only  held  as  security 
for  $1,100.  On  these  facts  the  court  should  have  finally  determined 
by  the  decision  and  judgment  the  interest  of  Mrs.  Norton  in  the 
premises,  and  should  have  declared  the  legal  title  thereto  in  the 
judgment  debtor  and  that  tlie  mortgage  be  permitted  to  stand  as 
security  so  that  the  plaintiff  would  be  at  liberty  to  sell  the  property 
on  his  execution,  subject  to  tlje  mortgage  interest  of  Mrs.  Norton 
{Chautauque  County  Bank  v.  Bisley^  19  N.  Y.  369 ;  Bryer  v.  Foer- 
Bter^  14  App.  Div.  315;  Harris  v.  Omowitz^  35  id.  594;  National 
Union  Bank  v.  Riger^  38  id.  123;  Clift  v.  Moses,  75  Hun,  517; 
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aflfd.,  151  N.  Y.  628 ;  Baldwin  v.  June,  68  Hun,  284),  which  is  the 
usual  practice  where  there  are  no  special  facts  requiring  the  appoint- 
ment of  a  receiver  and  a  sale  by  him,  with  directions  to  apply  the 
proceeds  in  payment  of  the  mortgage  before  paying  the  judgment. 

The  material  facts  having  been  found,  we  deem  this  a  proper  case 
for  the  reversal  of  the  judgment  and  the  granting  of  the  appropriate 
judgment  on  the  facts  as  found  in  the  decision  upon  which  the 
judgment  was  entered.  Inasmuch  as  the  security  was  taken,  not  in 
the  form  of  a  mortgage,  but  in  the  form  of  a  deed,  and  since  the 
defendant  Norton  by  her  answer  claimed  full  title,  the  defendants 
should  not  have  been  awarded  costs.  The  record  does  not  sliow  the 
facts  essential  to  enable  us  to  determine  whether  the  plaintiff  should 
have  recovered  costs  of  the  trial  against  the  defendant  Norton,  but 
manifestly  he  should  not  have  had  costs  against  the  defendant  Harris. 

The  judgment  is,  therefore,  reversed,  and  upon  the  facts  as  found 
in  the  decision  upon  which  the  judgment  from  which  the  appeal  is 
taken  was  based,  judgment  is  awarded  as  follows :  First  Dismiss- 
ing the  complaint  upon  the  merits  as  against  the  defendant  Harris. 
Second.  Adjudging  and  decreeing  that  the  deed  from  the  defend- 
ant Rosenberg  to  the  defendant  Harris  was  intended  as  security, 
and  is  a  mortgage,  and  that  the  deed  from  the  defendant  Harris  to 
the  defendant  Norton  was  intended  as  and  is  an  assignment  of  the 
claim  of  Harris  for  $1,100  and  interest  and  of  said  mortgage,  and 
that  the  same  be  permitted  to  stand  as  security  for  the  payment  by 
tlie  defendant  Rosenberg  to  the  defendant  Norton  of  the  sum  of 
$1,100  and  interest  thereon  from  the  9th  day  of  April,  1898. 
Third,  Adjudging  and  decreeing  that  the  plaintiff's  judgment  is  a 
lien  upon  the  premises  described  in  the  complaint  and  in  said  deeds, 
subject  to  the  lien  of  the  defendant  Norton  as  aforesaid.  Fourth. 
That  neither  party  as  against  the  other  recover  costs  of  the  trial. 

The  appellant,  however,  after  the  facts  were  all  disclosed  upon 
the  trial,  was  not  awarded  the  judgment  to  which  he  was  entitled, 
and  he  should,  therefore,  recover  of  the  respondents  the  costs  of  the 
appeal. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ., 
concurred. 

Judgment  reversed  and  judgment  ordered  as  directed  in  opinion, 
with  costs  to  appellant. 
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Patrick  W.  Cullinan,  as  State  Commissioner  of  Excise  of  tlie 
State  of  New  York,  Respondent,  v,  Charles  Furthmakn  and  The 
United  States  Fidelity  and  Guaranty  Company,  Appellants. 

Request  to  go  to  the  jury ^  when  in  time  —  sale  of  liquor  on  Sundays — proof  that  the 
place  of  ths  alleged  sale  was  sublet  by  the  licensee — oral  proof  of  the  sublease  — 
any  conflict  of  evidence  takes  a  case  to  tliejury —  willful  false  testimony  —  impeach- 
ment of  a  witness. 

Where,  upon  the  denial  of  a  motion  by  the  defendants  for  a  dismissal  of  the  com- 
plaint, the  plaintiff  moves  for  the  direction  of  a  verdict,  a  request  by  the 
defendant  to  go  to  the  jury  upon  certain  questions,  made  after  the  court  has 
announced  its  intention  to  direct  a  verdict  in  favor  of  the  plaintiff,  but  before 
the  verdict  has  been  taken  or  entered,  is  made  in  time,  and  if  the  request  be 
improperly  denied,  a  new  trial  must  be  granted. 

In  an  action  to  recover  the  penalty  of  a  bond  given  upon  an  application  for  a  liquor 
tax  certificate,  in  which  the  defendant's  liability  is  predicated  on  the  fact  that 
liquor  was  sold  on  Sundays  in  a  basement  under,  and  connected  by  a  stairway 
with  the  licensed  premises,  it  is  error  for  the  court  to  exclude  evidence  tending 
to  show  that  the  licensee  had  sublet  the  basement  and  that  the  sublessee  was 
in  possession  thereof  at  the  time  that  the  sales  in  question  were  made. 

The  sublease  being  only  collaterally  involved,  secondary  evidence  of  its  contents 
is  admissible. 

A  conflict  in  the  evidence  upon  a  material  point  requires  the  submission  of  the 
case  to  the  jury. 

Where  a  witness  willfully  testifies  falsely  to  a  material  fact,  the  court  or  jury 
may  reject  his  entire  evidence. 

The  credibility  of  witnesses,  whose  testimony  is  substantially  impeached  or  contra- 
dicted, is  to  be  determined  by  the  jury  and  not  by  the  court. 

Appeal  by  the  defendants,  Charles  Furthmann  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintifE,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  April,  1901,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court. 

Terence  J,  McManus^  for  the  appellant  Furthmann. 

Mosea  Weininan^  for  the  appellant  United  States  Fidelity  and 
Guaranty  Company. 

Herbert  H.  Kellogg^  for  the  respondent. 
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Laughlin,  J.  : 

This  action  is  brought  against  the  principal  and  surety  to  collect 
the  penalty  on  a  bond  given  on  the  application  of  appellant  Furth- 
niann  for  a  liquor  tax  certificate,  authorizing  him  to  traffic  in  liquors 
on  premises  No.  2158  Eighth  avenue  in  the  city  of  Nevr  York  for 
one  year  from  the  Ist  day  of  May,  1898.  The  application  was 
granted. 

The  complaint  charged  and  evidence  was  offered  by  the  plaintiff 
tending  to  show  violations  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112,  as  amended)  on  Sunday,  August  28,  and  Sunday,  Septem- 
ber 4,  1898,  as  follows:  (1)  In  selling  liquor  in  the  basement  of  the 
premises  under  the  barroom  with  which  there  was  an  open  connecting 
stairway  ;  (2)  in  having  door  from  street  to  said  basement  unlocked  ; 
and  (3)  in  permitting  persons,  not  members  of  the  family  of  the 
licensee,  to  enter  said  basement  where  liquor  was  being  sold.  Other 
violations  of  the  Liquor  Tax  Law  on  Sunday,  September  11,  1898, 
were  charged  and  supported  by  evidence,  as  follows :  (1)  In  selling 
liquor  in  the  barroom  ;  (2)  in  having  the  door  from  the  street  to  the 
barroom  unlocked ;  (3)  in  permitting  others  than  members  of  his 
family  to  enter  the  barroom  ;  and  (4)  in  having  a  partition  across  the 
barroom  in  such  manner  as  to  obstruct  the  view  of  persons  in  the 
barroom  from  the  street  in  front. 

At  the  close  of  the  evidence  the  defendants  moved  for  a  dismissal 
of  the  complaint,  and  upon  their  motion  being  denied,  plaintiff 
moved  for  a  direction  of  a  verdict.  The  record  shows  that  the 
court  granted  the  motion  on  the  ground  that  the  evidence  as  to 
selling  in  the  basement  on  August  twenty-eighth  and  September 
fourth  was  uncontro verted.  After  the  intention  of  the  court  to 
direct  a  verdict  was  announced,  but  before  the  verdict  was  taken  or 
entered,  the  defendants'  counsel  asked  to  go  to  the  jury  upon  the 
questions  with  reference  to  the  alleged  violations  of  the  Liquor  Tax 
Law  and  specifically  upon  the  credibility  of  the  special  agents  who 
gave  the  only  testimony  tending  to  show  such  violations.  These 
requests  were  denied,  and  exceptions  taken. 

The  requests  to  go  to  the  jury  were  timely  made,  and  if  there 
was  error  in  their  refusal,  a  new  trial  must  be  granted.  {Second 
National  Bank  v.  We%ton^  161  N.  T.  525.) 

The  verdict  cannot  be  sustained  on  account  of  the  alleged  viola- 
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tions  of  the  law  on  the  first  two  Sundays,  for  the  court  erred,  we 
think,  in  rejecting  competent  evidence  offered  by  the  defendants 
bearing  upon  that  question.  The  plaintiff  showed  that  the  licensee 
had  a  lease  of  the  basement  and  that  on  ^he  Sundays  in  question 
liquor  was  being  sold  there  by  a  bartender  who  on  week  days  was 
in  the  employ  of  the  licensee  in  tlie  barroom  above.  A  sign 
appeared  over  the  basement  "  Chataaqua  Club "  and  "  Gustav 
Huegel,  Billiard,  Pool  and  Shuffle  Boards."  The  licensee  testified 
that  he  had  nothing  to  do  with  that  business  and  that  he  did  not 
at  any  time  in  1898  sell  or  allow  liquor  to  be  sold  in  the  basement. 
On  the  objection  as  incompetent  the  court  prechided  the  licensee 
from  answering  a  question  as  to  whether  he  liad  in  that  year  a  sub- 
tenant in  the  basement  and  sustained  a  general  objection  to  the 
question,  "  Who  did  business  in  this  basement  ? "  and  to  the  ques- 
tion "  Who,  to  your  knowledge,  was  in  possession  of  the  basement 
underneath  the  store  in  the  month  of  August,  1898  ? " 

The  licensee  also  testified  that  he  entered  into  an  agreement  in 
writing  with  Huegel  concerning  the  basement;  that  he  did  not 
have  the  writing ;  that  he  turned  it  over  to  the  tenant  who  suc- 
ceeded him  who  was  at  the  time  of  the  trial  a  resident  of  Vermont 
and  absent  from  the  State.  He  was  then  asked  to  give  the  contents 
of  that  paper.  This  was  objected  to  on  the  ground  that  it  called 
for  secondary  evidence  and  the  objection  was  sustained.  The 
licensee  was  then  asked  if  he  received  any  money  from  Huegel  in 
1898  for  rent  of  the  basement.  That  was  objected  to  generally. 
The  objection  was  sustained  and  an  exception  taken. 

We  think  it  was  error  to  exclude  the  evidence  tending  to  show 
that  the  basement  had  been  sublet  and  was  in  the  possession  of 
Huegel  as  the  licensee's  tenant  as  that  would  tend  to  show  that 
Furthmann  was  not  responsible  for  sales  made  in  the  basement.  As 
the  lease  was  only  collaterally  involved,  secondary  evidence  of  its 
contents  was  admissible. 

The  respondent  seeks  to  uphold  the  verdict  principally  upon  other 
grounds  than  those  assigned  by  the  court,  and  the  rule  is  invoked 
that  the  judgment  may  be  sustained  upon  any  ground  appearing  in 
the  record  that  would  have  justified  the  action  of  the  court.  {Scott 
V.  Morgan^  94  N.  Y.  508 ;  Marvin  v.  Universal  Life  Insurance 
Co.,  85  id.  278.) 
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We  are  further  of  opinion  that  the  testimony  of  the  three  special 
a^nts  relating  to  the  violations  of  the  law  was  sufficiently  contra- 
dicted and  impeached  to  require  that  their  credibility  be  submitted 
to  the  jury.  One  of  these  witnesses,  Saudford,  testified  to  viola- 
tions on  the  three  days.  Waterman  claims  to  have  accompanied 
Sandford  and  testified  to  violations  on  the  first  two  Sundays.  Adee 
claims  to  have  accompanied  Sandford  on  the  third  Sunday  and  testi- 
fies to  the  same  violations  on  that  day.  According  to  the  testimony 
of  these  agents  the  licensee  was  in  the  basement  on  the  second  Sun- 
day and  they  talked  with  him  about  its  being  hot  there,  and  he  said 
if  they  would  come  around  the  following  Sunday  he  would  have  a 
place  open  for  them  upstairs  where  it  would  not  be  so  hot.  One  of 
them  testified  that  a  stairway  between  the  basement  and  saloon  was 
open  and  there  was  no  door  on  it.  They  testified  that  on  the  third 
Sunday  they  saw  the  licensee  outside  the  saloon  and  he  directed 
them  to  the  side  door  entering  the  barroom ;  that  upon  entering 
they  ordered  drinks  and  were  served  by  the  bartender  employed 
there  on  week  days;  that  they  passed  down  the. inside  stairway, 
which  was  open,  to  the  basement  and  back  up  again  ;  that  at  tliis 
time  the  licensee  had  entered  and  was  serving  liquor  to  people  in 
the  barroom,  and  saw  them  served  with  some  drinks ;  that  there 
was  a  partition  across  the  barroom  as  already  described.  The 
licensee  testified  that  he  never  saw  any  of  these  witnesses  ;  that  he 
never  sold  or  allowed  liquor  to  be  sold  in  the  basement ;  that  he  did 
no  business  on  Sundays,  and  did  not  sell  or  allow  liquor  to  be  sold 
on  the  licensed  premises  during  the  prohibited  hours  or  on  Sunday 
during  tliat  year,  and  that  he  never  was  in  the  saloon  on  Sunday ; 
that  there  was  no  partition  across  the  barroom  as  described  by 
plaintiffs  witnesses ;  that  there  was  a  door  at  the  foot  of  the  inside 
stairs  cutting  off  communication  with  the  basement,  and  that  he 
personally  closed  and  locked  this  door  every  Saturday  night  and  it 
so  remained  until  the  following  Monday  morning.  A  carpenter 
was  called  and  he  testified  that  in  the  fall  of  1897,  on  the  employ- 
ment of  the  licensee,  he  built  a  door  at  the  foot  of  the  inner  stair- 
way to  cut  off  communication  between  the  basement  and  saloon. 

It  is  now  well  settled  that  a  conflict  in  the  evidence  upon  a 
material  point  requires  the  submission  of  a  case  to  a  jury. 
App.  Div.— Vol,  LXX.        8 
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{McDonald  v.  Metropolitan  St.  Hway.  Co.,  167  N.  Y.  69.)  It  is 
equally  well  settled  that  where  a  witness  willfully  testifies  falsely  to 
a  material  fact  the  court  or  jury  may  reject  his  entire  evidence. 
{People  V.  Evansy  40  ^.  Y.  1 ;  Pease  v.  Smith,  61  id.  477 ;  Deer- 
ing  V.  Metcalf,  74  id.  601.)  The  credibility  of  witnesses  whose 
testimony  is  substantially  impeached  or  contradicted  is  to  be  deter- 
mined by  the  jury  and  not  by  the  court.  {McDonald  v.  Metro- 
politan St.  Rway.  Co.,  Bupra  ;  Williams  v.  Del.,  Ldck.  cfe  West.  R. 
R.  Co,,  156  N.  Y.  158;  11  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
498;  1  Thomp.  Trials,  §  1038.) 

For  these  reasons  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellants  to  abide  the  event. 

Van  Brunt,  P.  J.,  Pattebson,  O'Beibn  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to 
abide  event. 


Simon  E.  Bebnheimeb  and  Josephine  Schmid,  Bespondents,  v. 
Albert  J.  Adams,  Appellant. 

Landlord  and  tenant  —right  of  the  latter  to  remove  Jtxturee — when  they  tnU  be 
presumed  to  remain  personal  property  —  when  the  right  of  removal  may  be 
exercised — estoppel  to  assert  that  the  right  of  removal  had  been  lost  by  a  failure  to 
reserve  it  in  a  new  lease  —  ordinary  trade  fixtures  distinguished  from  those  dis- 
tinctively realty  —  request  to  goto  the  jury  on  certain  qu^tions,  when  in  time  — 
it  constitutes  a  consent  that  the  court  pass  on  the  other  questions. 

In  an  action  of  replevin,  brought  against  the  owner  of  certain  premises  to 
recover  possession  of  a  storm  house,  an  iron  awning,  two  urinals,  two  water 
closets  and  twenty  feet  of  oak  partition,  it  appeared  that  in  1898  the  then 
owner  of  the  premises  leased  them  to  the  firm  of  Lee  &  Block  for  saloon  pur- 
poses for  a  term  of  five  years  from  May  1,  1898.  During  the  same  year  the 
plainlifFs  sold  and  delivered  to  Lee  &  Block  and  installed  all  the  chattels  in 
question  except  the  iron  awning,  and  took  back  a  chattel  mortgage  covering 
such  property  and  also  the  lease.  December  19, 189  >,  the  defendant  purchased 
the  premises  at  a  foreclosure  sale.  It  did  not  appear  whether  the  foreclosure 
terminated  the  lease  to  Lee  &  Block.  In  or  shortly  after  June,  1896,  the 
defendant  executed  a  lease  of  the  premises  to  the  firm  of  Mahoney  &  O'Neill 
who  had  become  the  owners  of  the  saloon  business  and  the  fixtures  subject  to 
the  chattel  mortgage.    Upon  the  dissolution  of  the  latter  firm,  Mahoney 
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succeeded  to  its  rights  and  obtained  another  lease  from  the  defendant  for  a 
term  of  five  years  from  May  1,  1896.  It  did  not  appear  whether  the  lease 
contained  any  reservation  of  the  right  to  remove  the  fixtures. 

Sui  sequently  Mahoney  erected  the  iron  awning  with  money  advanced  by  the 
plaintiffs  and  executed  to  them  a  new  chattel  mortgage  covering  the  property 
in  question  and  also  the  lease.  The  plaintiffs  foreclosed  this  chattel  mortgage 
and  on  September  10,  1897,  Mahoney's  wife  purchased  the  property  at  the 
foreclosure  sale.  As  security  for  the  purchase  price  she  executed  to  the  plain- 
tiffs a  chattel  mortgage  covering  the  fixtures  and  a  lease  of  the  premises  which 
the  defendant  (having  previously  dispossessed  her  husband  for  non-payment  of 
rent)  executed  to  her  on  the  same  day.  This  lease  contained  no  reservation  of 
any  right  to  remove  the  fixtures.  During  the  term  of  this  lease  the  plaintiffs 
foreclosed  the  last-mentioned  chattel  mortgage  and  purchased  the  property  at 
the  sale.  They  then  proceeded  to  remove  the  mortgaged  property  which,  in 
addition  to  the  chattels  in  question,  consisted  of  a  bar  and  other  saloon  fixtures. 

The  defendant  admitted  the  plaintiffs'  right  to  such  fixtures,  as,  in  his  opinion, 
could  be  removed  without  serious  injury  to  the  freehold,  and  accordingly  per- 
mitted the  plaintiffs  to  remove  the  bar  which  was  attached  to  the  wall  by 
screws,  and  purchased  some  of  the  gas  fixtures  from  the  plaintiffs,  but  declined 
to  permit  the  removal  of  the  chattels  in  suit. 

Upon  the  trial  of  the  action,  the  defendant  based  his  title  solely  upon  his  deed. 

Held,  that  a  judgment  in  favor  of  the  plaintiffs  should  be  affirmed; 

Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Bemble,  that,  as  it  appeared  that  the  sale  of  the  chattels,  their  annexation  to  the 
freehold  and  the  execution  of  the  chattel  mortgage  constituted  one  transaction, 
the  law  presumed  that  the  parties  intended  that  the  chattels  should  remain 
personal  propeity,  and  that  when  the  defendant  acquired  title  he  took  subject 
to  the  plaintiffs'  rights  therein  (per  Laughlin  and  O'Brien,  JJ.); 

BerMe,  that,  even  if  the  lease  to  Lee  <&  Block  was  terminated  by  the  foreclosure, 
the  rights  of  the  plaintiffs  survived  for  a  reasonable  time,  to  enable  them  to 
remove  their  property  (per  Laughlin  and  O'Brien,  JJ.); 

Semble,  that,  as  the  defendant  did  not  claim  title  on  account  of  the  failure  of  the 
plaintiffs  to  remove  the  fixtures  within  a  reasonable  time,  the  plaintiffs  were 
not  obliged  to  prove  facts  excusing  their  failure  in  this  respect  (per  Laughlin 
and  O'Brien,  JJ.); 

Senible,  that  the  defendant  was  estopped  from  asserting  that  the  right  to  remove 
the  fixtures  had  been  lost  by  the  failure  to  reserve  such  right  in  the  lease  exe- 
cuted to  Mrs.  >Iahoney,  inasmuch  as  he  did  not  assert  such  claim  at  the  time 
the  plaintiffs  attempted  to  remove  the  chattels  in  suit,  nor  set  it  up  in  his 
answer  (per  Laughlin  and  O'Brien,  J  J.); 

SemhU,  that,  even  if  he  were  in  a  position  to  assert  this  claim,  his  contention 
could  not  be  sustained,  as  it  appeared  that  the  property  in  question  consisted 
of  ordinary  trade  fixtures  as  distinguished  from  fixtures  which  were  distinc- 
tively realty,  and  that  they  could  be  removed  without  injury  to  themselves 
and  without  any  material,  substantial  or  serious  injury  to  the  freehold  (per 
Laughlin  and  O'Brien,  JJ.); 
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SembU,  that,  if  fixtures  are  distinctively  realty,  the  acceptance  of  a  new  lease 
without  reserving  the  right  to  remove  them  constitutes  an  abandonment  of 
such  right,  but  that  this  rule  does  not  apply  to  trade  fixtures  not  distinctively 
realty  and  which  are  designed  to  retain  their  character  as  personal  property, 
and  are  capable  of  removal  without  material  injury  to  the  freehold  (per 
Lauohlin  and  O'Brien,  JJ.); 

Semblf,  that  where  both  parties  move  for  a  direction  of  a  verdict,  a  request  made 
by  one  of  the  parties,  after  the  court  had  announced  its  decision,  but  before 
the  verdict  was  taken  or  entered,  to  go  to  the  jury  upon  a  certain  question,  is 
timely  (per  Lauohlin  and  O'Brien,  JJ.); 

Semble,  that  the  party  making  such  request  consented  that  the  court  should  pass 
upon  the  other  questions  of  fact  in  the  case  (per  Lauohlin  and  O'Brien,  JJ.). 

Appeal  by  the  defendant,  Albert  J.  Adams,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintifis,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  17th  day  of  January, 
1900,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 

WiUiam  ff.  Newman,  for  the  appellant. 

Gibson  Putzely  for  the  respondents. 

Laugulin,  J. : 

This  is  a  replevin  action  to  recover  a  storm  house,  an  iron  awning, 
two  urinals,  two  water  closets  and  twenty  feet  of  oak  partition, 
which  were  erected  upon  or  attached  to  the  building  known  as  No. 
549  Hudson  street  in  the  city  of  New  York,  by  lessees  of  the 
premises. 

The  plaintiffs  in  their  complaint  base  their  claim  of  title  on  a 
chattel  mortgage  executed  to  them  by  Anna  Mahoney  on  the  10th 
day  of  September,  1897,  to  secure  her  promissory  note.  The 
defendant  in  his  answer  bases  his  daim^  of  title  upon  a  deed  of  the 
premises  executed  to  him  on  the  19th  day  of  December,  1895,  pur- 
suant to  a  judgment  of  foreclosure,  prior  to  which  time  those  chat- 
tels had  been  attached  to  the  freehold.  At  the  same  time  tliat  the 
chattel  mortgage  was  executed,  or  prior  thereto,  but  on-  the  same 
day,  the  defendant  executed  a  lease  of  the  premises  to  the  plaintiffs' 
mortgagor  for  the  term  of  three  years  seven  months  and  fifteen 
days  from  the  15th  day  of  September,  1897.  This  lease  makes  no 
reservation  of  any  existing  right  on  the  part  of  the  tenant  to  remove 
these  alleged  trade  fixtures.  The  chattel  mortgage  also  covered  the 
lease. 
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On  the  2d  day  of  March,  1893,  William  H.  Ramsey,  who  then 
owned  the  premises,  leased  the  same  to  Lee  &  Block  for  saloon  pur- 
poses for  the  term  of  five  years  from  May  1,  1893.  This  lease  was 
recorded  March  3,  1893.  The  plaintiffs  thereafter  and  during  the 
same  year  sold  and  delivered  to  said  Lee  &  Block,  and  installed  all 
the  chattels  in  question,  except  the  iron  awning,  and  pursuant  to 
the  contract  of  sale  took  back  a  chattel  mortgage  thereon  and  on 
other  property,  including  the  lease,  to  secure  the  purchase  price  of 
this  and  the  other  property.  That  chattel  mortgage  was  both  filed 
and  recorded  on  the  30th  day  of  March,  1893.  There  were  several 
transfers  of  the  saloon  business  and  the  fixtures,  subject  to  said 
chattel  mortgage,  which  was  assumed  by  the  respective  transferees. 
In  June,  1896,  after  the  defendant  acquired  title  to  the  premises, 
the  firm  of  Mahoney  &  O'Neill  became  the  owners  of  the  saloon 
business  and  fixtures,  subject  to  said  mortgage,  which  they  likewise 
assumed. 

It  was  not  shown  whether  or  not  the  first  lease  was  cut  off  by  the 
foreclosure  under  which  the  defendant  obtained  title,  but  it  appears 
that  shortly  thereafter  the  defendant  leased  the  premises  to  said  last- 
mentioned  firm,  and  upon  its  dissolution  Mahoney  succeeded  to  the 
rights  of  the  firm  and  obtained  another  lease  from  the  defendant  for 
the  term  of  five  years  from  May  1,  1896.  Whether  he  made  any 
reservation  of  his  rights  to  the  property  in  this  lease  or  otherwise 
does  not  appear,  but  no  claim  was  made  upon  the  trial  or  is  urged 
here  that  if  the  rights  of  the  mortgagees  survived  the  purchase  by 
the  defendant  they  were  cut  off  by  this  lease. 

Mahoney  subsequently  erected  the  awning  with  moneys  advanced 
by  the  plaintiffs,  and  thereupon,  on  the  sixteenth  day  of  May,  he 
executed  to  them  a  new  chattel  mortgage  covering  the  property  in 
question  and  more,  and  also  the  lease,  to  secure  the  original  and  this 
last  indebtedness.  The  plaintiffs  foreclosed  this  chattel  mortgage, 
and  feaid  liiahoney's  wife,  Anna  Mahoney,  purchased  the  property 
on  the  foreclosure  sale  on  the  10th  day  of  September,  1897,  and 
thereupon,  apparently  to  secure  the  entire  purchase  price,  executed 
the  chattel  mortgage  upon  which  the  complaint  is  based. 

It  appears  that  at  about  the  time  of  said  purchase  of  the  property 
by  Anna  Mahoney,  her  husband  was  dispossessed  by  defendant  for 
the  non-payment  of  rent.     Mahoney's  testimony  with  reference  to 
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the  lapse  of  time  between  his  l)eing  dispossessed  and  his  wife's  obtain- 
ing possession  is  conflicting.  He  says  that  she  immediately  followed 
him  in  possession,  and  also  that  the  place  was  closed  for  a  time.  In 
December,  1897,  the  plaintiflEs  foreclosed  the  mortgage  last  referred 
to  and  bought  in  the  property  themselves.  It  does  not  appear  defi- 
nitely, but  the  presumption  is  that  Anna  Mahoney  as  lessee  was  then 
in  possession,  for  her  term  as  lessee  had  not  expired.  The  plaintiflPs 
then  proceeded  to  I'emove  the  mortgaged  property,  which,  in  addi- 
tion to  the  property  in  question,  consisted  of  a  bar  and  other  saloon 
fixtures.  The  defendant  was  present  and  did  not  question  their 
right  to  remove  any  of  the  property  which  he  thought  could  be 
removed  without  material  injury  to  the  building.  He  appears  to 
have  asserted  no  claim  of  title  upon  any  other  ground  than  by  vir- 
tue of  his  deed  and  because,  in  his  opinion,  the  articles  in  question 
could  not  be  removed  without  serious  injury  to  the  freehold.  He 
accordingly  permitted  the  removal  of  the  bar,  which  was  attached 
to  the  wall  by  screws,  and  upon  its  removal  the  wall  was  left  dis- 
colored. Furthermore,  he  at  that  time  purchased  some  of  the  gas 
fixtures  of  the  plaintiffs,  thus  clearly  recognizing  their  title. 

The  case  seems  to  have  been  tried  without  much  regard  to  the 
pleadings,  and  the  plaintiffs  were  permitted  to  trace  their  litle  with- 
out objection  on  that  ground.  But  the  record  does  not  disclose  that 
the  defendant  made  any  claim  of  title  other  than  by  virtue  of  his 
deed.  It  appears,  however,  that  at  the  close  of  the  evidence,  in 
answering  the  motion  made  by  plaintiffs'  counsel  for  the  direction  of 
a  verdict,  the  defendant's  counsel  asserted  that,  under  the  general 
rule,  if  the  tenant  accepted  a  new  lease  without  removing  the  fix- 
tures or  reserving  the  light  to  do  so,  the  right  is  lost  and  the  fixtures 
become  a  part  of  the  realty ;  but  he  made  his  motion  for  a  dismissal 
of  the  complaint  solely  upon  the  ground  that  the  fixtures  were 
attached  at  the  time  of  the  defendant's  purchase. 

The  articles  in  question  were  attached  to  the  premises  as  trade 
fixtures.  They  constituted  part  of  the  saloon  fixtures,  essential  to 
properly  equip  the  leased  premises  for  the  accommodation  of  the 
patrons  of  the  lessee.  It  does  not  appear  whether  the  mortgage 
was  executed  before  they  were  attached ;  but  the  fair  inference  is 
that  their  sale,  annexation  to  the  freehold  and  the  mortgage  consti- 
tuted one  transaction.     In  these  circumstances,  the  law  presumes 
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that  the  parties  intended  that  the  chattels  should  remain  personal 
property.  {Olohe  Marble  Mills  Co.  v.  Quinn,  76  N.  T.  23,  26 ; 
JVew  York  Life  Im.  Co.  v.  AUison,  107  Fed.  Rep.  179 ;  Tift  v. 
Horton^  53  N.  Y.  377 ;  New  York  Investment  Co,  v.  Cosgrove^  47 
App.  Div.  35.)  The  plaintiffs,  therefore,  as  mortgagees,  held  title 
at  the  time  of  the  purchase  of  the  property  by  the  defendant.  He 
has  no  prior  equities  over  these  owners,  and  he  took  subject  to  their 
rights.  {Siseon  v.  Bibhard,  75  N.  Y.  542 ;  Globe  Marble  Mills  Co. 
V.  Quinn,  supra.) 

When  the  defendant  obtained  title  to  the  premises,  the  lease 
under  which  the  plaintiffs  held  their  mortgage  had  not  expired, 
unless  it  was  terminated  by  the  decree  in  foreclosure.  Even  if  it 
were  so  terminated,  the  rights  of  the  mortgagees  survived,  at  least 
for  a  reasonable  time,  to  enable  them  to  remove  their  property. 
{London  dh  Westminster  Loan  cfe  Discount  Co.  v.  Drake,  6  C.  B. 
[N.  S.]  798 ;  Saint  v.  Filley,  L.  R.  10  Exch.  Cas.  137 ;  Updegraff 
V.  Lesem.^  62  Pac.  Rep.  342 ;  Royce  v.  Latshaw,  Id.  627 ;  Alberson 
'  V.  Elk  Creek  Gold-Mining  Co.,  65  id.  978 ;  1  McAdam  Landl.  & 
Ten.  [3d  ed.]  716 ;  Lewis  v.  Ocean  Navigation  <&  Pier  Co.,  125 
N.  Y.  341.)  It  thus  appears  that  the  only  claim  of  title  asserted  by 
the  defendant  in  his  answer  and  upon  the  trial  cannot  be  sustained. 

Whether  facts  existed  which  excuse  the  plaintiffs  from  removing 
the  fixtures  within  such  reasonable  time, does  not  definitely  appear; 
but  this  might  be  inferred  from  the  defendant's  subsequently  allow- 
ing the  removal  of  most  of  the  property  covered  by  the  mortgage 
and  purchasing  part  without  asserting  any  other  claim  of  title. 
Moreover,  the  defendant  having  made  no  claim  of  title  on  account 
of  the  plaintiffs'  failure  in  this  regard,  they  were  not  called  upon  to 
prove  facts  constituting  a  waiver  or  estoppel  on  the  part  of  the 
defendant. 

The  appeUant  now  contends  that  by  accepting  the  new  lease 
without  removing  this  property,  or  reserving  the  right  so  to  do, 
Anna  Mahoney  and  these  plaintiffs,  her  mortgagees,  forever  lost  the 
right  to  remove  the  same.  We  think  it  may  safely  be  stated  that 
the  rule  of  law  invoked  is  one  not  well  understood  by  landlords  and 
tenants,  and  that  new  leases  are  generally  drawn  without  reserving 
such  rights.  The  law  does  not  favor  forfeitures.  In  such  cases  it 
lays  hold  of  slight  evidence  to  work  a  waiver  or  estoppel.     (Landon 
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V.  Stipervieors  of  Schenectady  Co.j  24  Hiin,  75 ;  DuffuB  v.  Bang%^ 
122  ]S .  Y.  423 ;  Young  v.  Consolidated  Implement  Co,^  65  Pac. 
Rep.  720 ;  Thorn  v.  Sutherland,  123  N.  Y.  236.)  We  think  it  may 
be  fairly  and  justly  held  that  the  defendant,  by  his  conduct  in  not 
asserting  this  claim  at  the  time  of  the  attempted  removal,  but,  on 
tlie  contrary,  merely  contending  that  the  plaiutiflFs  had  no  right  to 
remove  the  articles  because  their  removal  would  injure  the  freehold, 
has  led  the  plaintiffs  to  employ  counsel  and  bring  this  action  for  the 
purpose  of  establishing  that  his  contention  in  this  regard  was  not 
well  founded,  and  by  not  invoking  tlie  rule  in  question  in  his 
answer,  he  has  permitted  them  to  proceed  to  final  judgment,  and 
should  be  estopped  from  now  claiming  a  forfeiture.  {Goodwin  v. 
Ma88.  Mut,  Life  Ins.  Co.,  73  N.  Y.  480 ;  Prentice  v.  Knicker- 
hocker  Life  Ins.  Co.,  77  id.  483  ;  Brink  v.  Hanover  Fire  Ins.  Co., 
80  id.  108.) 

If,  however,  notwithstanding  these  facts  and  the  condition  of  the 
record,  the  defendant  still  be  in  a  position  to  assert  this  claim,  we 
think  his  contention  cannot  be  sustained.  The  property  in  question 
consisted  of  ordinary  trade  fixtures,  as  distinguished  from  fixtures 
which  are  distinctively  realty.  The  oak  partition  was  only  seven 
feet  high,  secured  to  the  wall  by  iron  holdfasts  three  and  a  half 
inches  long,  to  which  it  was  screwed,  and  nailed  to  the  floor.  It  was 
placed  in  a  room  for  the  purpose  of  shutting  off  and  dividing  the 
water  closets.  The  storm  house  was  attached  in  the  same  manner. 
The  urinals  were  attached  to  the  building  by  the  marble  slabs  form- 
ing the  back  being  screwed  to  a  piece  of  wooden  studding  three  by 
four,  which  was  nailed  to  the  wall.  The  water  closets  were  screwed 
to  the  waste  pipe  just  above  the  marble  floor,  and  the  seats  were 
screwed  to  the  wall  in  the  same  manner  as  the  urinals.  The  hoppers 
rested  on  the  marble  slabs  and  were  screwed  to  the  wall.  The  awn- 
ing was  thin  corrugated  iron,  five  or  six  feet  in  width,  extending 
about  seventy-five  feet  along  the  side  and  end  of  the  building  out- 
side, and  it  was  fastened  to  ribs  or  a  frame  riveted  to  heavy  holdfasts 
driven  into  the  wall  at  intervals  of  about  six  feet.  It  could  be 
removed  by  taking  out  the  rivets  and  leaving  the  holdfasts  in  the 
wall,  which  was  customary.  These  holdfasts,  if  removed,  would  leave 
a  hole  in  the  wall  at  the  surface  not  over  one  by  one  and  a  half  inches. 
The  defendant's  evidence  further  showed  that  tin  was  nailed  to  the 
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wall  above  the  roof  of  the  storm  house  to  prevent  water  running 
down ;  that  the  awning  was  screwed  to  a  wooden  bar  fastened  to  the 
wall,  with  tin  nailed  over  that,  the  same  as  the  storm  house.  One 
witness  testified  that  if  the  holdfasts  were  removed  from  the  walls, 
new  bricks  would  have  to  be  put  in  to  make  the  wall  the  same  as  it 
was  before,  but  he  says  only  a  quarter  of  an  inch  of  the  bricks  was 
broken  off.  The  same  witness  testified  that  the  floors  and  wall 
would  be  mutilated  by  removal  of  the  water  closets  and  urinals,  and 
that  the  partition  was  nailed  to  the  wall,  and  some  of  the  plaster 
would  be  destroyed  in  removing  it.  But  by  mutilating,  he  said  he 
meant  a  mark  would  be  left  in  the  wall  and  some  of  the  plaster 
would  be  broken.  Another  witness  testified  that  part  of  the  floor- 
ing had  been  taken  off  to  put  down  the  floor  slabs  of  the  urinals, 
and  that  part  of  the  flooring  had  been  cut  away  to  insert  the  waste 
pipes  and  drips,  and  that  after  the  urinals  were  taken  out  there 
would  be  a  big  hole  in  the  floor,  and  that  the  wall  where  the  stud- 
ding was  fastened  would  be  injured.  It  thus  appears  that  the  chat- 
tels may  be  removed  without  injury  to  themselves  and  without  any 
great  injury  to  the  inheritance.  Manifestly  these  defects  could  be 
repaired  at  slight  expense.  In  these  circumstances,  we  are  of  opin- 
ion that  the  injuries  to  the  building  incident  to  the  removal  of  these 
chattels  would  not  constitute  a  material,  substantial  or  serious  injury 
to  the  freehold,  within  the  meaning  of  those  terms  as  employed  in 
to  the  freehold,  within  the  meaning  of  those  terms  as  employed  in 
the  rule  declaratory  of  the  law  relating  to  the  right  of  removal  of 
trade  fixtures  by  a  tenant.  {Tift  v.  Horton^  awpra;  Murdoch  v. 
Gifford,  18  N.  Y.  28  ^  Ford  v.  Cobh,  20  id.  344 ;  Sisam  v.  Hibhard, 
75  id.  542 ;  Holmes  v.  Tremper,  20  Johns.  29.) 

When  Anna  Mahoney  became  a  purchaser  of  these  chattels  on 
the  foreclosure  of  the  former  chattel  mortgage  she  had  the  right  to 
remove  them,  but  it  is  claimed  that  she  lost  this  right  by  not  sever- 
ing them  or  reserving  it  in  her  lease  from  the  defendant.  Why 
should  she  forthwith  make  her  new  landlord  a  present  of  some 
$3,000  worth  of  trade  fixtures?  While  it  was  competent  for  her 
to  do  so,  it  is  evident  that  she  had  no  such  intention,  for  concur- 
rently with  the  defendant's  execution  of  the  lease  to  her  she  exe- 
cuted the  chattel  mortgage  to  the  plaintiffs.  The  taking  of  a  new 
lease  does  not  necessarily  and  conclusively  presume  the  surrender  of 
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a  former  lease  and  the  transfer  of  ownership  of  fixtures  to  the  land- 
lord. The  presumption  may  be  rebutted  by  circumstances  showing 
that  it  would  be  unreasonable  to  infer  that  the  defendant  so 
intended.  ( Van  Eensaelaer^s  Heir  a  v.  Penniman,  6  Wend.  569 ; 
WiUnark  v.  N,  Y,  K  R,  R,  Co.^  76  Hun,  302 ;  Second  National 
Bank  of  Beloit,  Fw.  v.  O,  E,  MerriU  Co,,  69  Wis.  501,  515 ; 
Ahell  V.  Williams^  3  Daly,  17.)  In  this  case  Mrs.  Mahoney  was 
not  the' former  tenant.  The  plaintiffs,  as  has  been  seen,  had  the 
right  under  their  former  mortgate  to  remove  this  property  and 
that  right  would  survive,  for  a  reasonable  time  at  least,  the  evic- 
tion of  the  tenant.  Mrs.  Mahoney  succeeded  to  the  same  right 
and  it  passed  to  the  plaintiffs  by  her  mortgage.  If  she  pur- 
chased concurrently  with  or  after  receiving  a  lease  from  defend- 
ant, the  acceptance  of  the  lease  would  not  constitute  an  aban- 
donment of  her  right  to  the  chattels.  The  evidence  shows  that 
she  purchased  the  property,  gave  the  mortgage  and  received  the 
lease  on  the  same  day.  Whether  one  of  these  events  preceded 
the  other  does  not,  appear.  If  we  are  to  indulge  in  any  pre- 
sumption on  that  point,  it  should  be  one  consistent  with  her 
retaining  ownership  rather  than  forfeiting  her  rights.  {CaUaghan 
V.  3fyers,  128  U.  S.  617.)  It  was  not  disputed  that  these  chat- 
tels were  attached  as  trade  fixtures  and  that  it  was  intended  that 
they  should  retain  their  character  as  personal  property ;  nor  were 
they  of  such  a  character  or  so  affixed  as  to  become  necessarily  a 
part  of  the  freehold  and  distinctively  realty,  and,  as  has  been  seen, 
they  can  be  removed  without  material  injury  to  the  building.  We 
think  no  rule  of  law  or  public  policy  requires  in  these  circum- 
stances that  the  tenants  or  mortgagees  should  lose  their  rights  by 
a  failure  to  specify  in  the  lease  that  the  right  of  removal  was 
reserved,  and  such  a  doctrine  would  be  most  inequitable. 

We  deem  the  true  rule  on  this  subject  to  be,  that  if  fixtures  are 
distinctively  realty,  the  right  to  be  removed  must  be  reserved  in  the 
lease.  The  right  to  remove  fixtures  which  are  distinctively  realty 
is  in  the  nature  of  a  license,  and  must  be  exercised  while  the  tenant 
is  in  possession  under  the  lease  that  grants  it.  Taking  a  new  lease 
without  reserving  the  right  is  deemed  an  abandonment  thereof. 
{Loughran  v.  Roes,  45  N.  Y.  792 ;  TaJbot  v.  a^ger,  151  id.  117 ; 
Stephens  v.  Ely,  162  id.  79 ;   Van  Vlech  v.  White^  66  App.  Div. 
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14 ;  Brooks  v.  Gahter^  51  Barb.  196.)  The  Court  of  Appeak  has 
decided  that  the  doctrine  of  the  Loughran  Case  (supra)  is  not  to  be 
extended,  and  that  it  will  not  be  applied  where  a  tenant  holds  over 
without  a  new  lease  after  the  expiration  of  a  term  under  a  lease  in  writ- 
ing. {Lewis  V.  Ocean  Navigation  d;  Pier  Co.,  125  N.  Y.  341.)  The 
Loxighran  case  involved  the  right  to  remove  a  building  which  was 
distinctively  real  property,  and  the  Stephens  Case  {supra)  involved 
the  right  to  remove  general  plumbing  where  a  new  lease  had  been 
taken  expressly  obligating  the  lessee  to  surrender  the  premises  in 
as  good  condition  as  received,  and  providing  that  the  tenant  might 
make  alterations,  but  must  restore  the  premises  to  their  former  con- 
dition, and  the  court  held  that  any  parol  reservation  of  the  right  of 
removal  would  be  inconsistent  with  these  terms  of  the  lease.  In 
the  case  at  bar  the  lease  is  not  printed,  and  it  will  not  be  presumed 
that  it  contained  similar  terms.  We  think  the  Loughran  case 
should  further  be  limited,  and  that  it  should  be  deemed  not  appli- 
cable to  trade  fixtures,  not  distinctively  realty,  designed  to  retain 
their  character  as  personal  property  and  capable  of  removal  with- 
out material  injury  to  the  freehold.  {Smusch  v.  Kohn^  22  Misc. 
Kep.  344 ;  McCarthy  v.  Trutnacher^  108  Iowa,  284 ;  Wright  v. 
MacdonneU,  88  Tex.  140.) 

After  counsel  for  both  parties  had  made  a  motion  for  a  direction 
of  a  verdict  and  the  court  announced  its  decision,  but  before  the 
verdict  was  taken  or  entered,  the  defendant  asked  to  go  to  the  jury 
upon  the  question  as  to  whether  these  articles  could  be  removed 
without  damage  to  the  building.  This  request  the  court  refused, 
and  the  verdict  was  then  rendered.  The  request  was-  timely  made 
if  that  was  a  question  for  the  jury ;  but  by  moving  for  a  direc- 
tion of  a  verdict  and  subsequently  asking  that  only  this  one  ques- 
tion be  submitted  to  the  jury,  the  defendant,  in  effect,  consented 
that  the  court  should  pass  upon  the  other  questions  of  fact  in  the 
case.  ( Winchell  v.  Sicks^  18  N.  Y.  558  ;  Ormes  v.  Dauchy,  82 
id.  443 ;  Thompson  v.  Simpson^  128  id.  270 ;  Second  NaL  Bank 
V.  Weston,  161  id.  520 ;  ShulUs  v.  Sickles,  147  id.  704.)  We 
think  that  as  matter  of  law  these  chattels  could  be  removed  with- 
out substantial  injury  to  the  freehold,  and,  therefore,  the  request 
was  properly  denied. 

These  views  require  an  affirmance  of  the  judgment,  with  costs. 
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O'Brien,  J.,  concurred;  Patterson,  J.,  concurred  in  result; 
Van  Brunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  While  the  fixtures  might  probably  be  removed  dur- 
ing the  term  of  the  tenancy,  when  such  term  expires  the  tenant 
has  no  right  of  entry  to  remove  trade  fixtures. 

Judgment  affirmed,  with  costs. 


Pasquale  Caponigri,  Respondent,  v,  Henry  G.  Cooper,  Appellant. 

Undertaking  on  opening  a  default  in  the  City  Court  of  New  York  —  the  liability 
thereunder  extends  to  a  judgment  entered  on  a  remittitur  from  the  Court  o 
Appeals — variance  between  t/te  undertaking  and  the  provieione  of  the  order. 

Judgments  having  been  taken  by  default  against  the  defendants  in  two  actions 
brought  in  the  City  Court  of  New  York,  the  court  opened  the  default  upon 
condition  that  the  defendants  should  give  an  undertaking  in  each  of  said 
actions,  ''to  secure  any  judgment  that  may  be  recovered  in  said  two  actions, 
which  undertakings  are  to  be  approved  upon  notice  to  plaintiff's  attorney  and 
Justification  of  the  sureties  by  one  of  the  justices  of  this  court,  and  eacn  to  be 
given  in  the  penalty  of  twice  the  amount  of  the  claims  of  the  plaintiff  in  each 
of  the  above-entitled  actions."  Pursuant  to  this  order  the  defendants  gave  an 
undertaking  conditioned  to  pay  ''the  just  and  full  amount  of  any  judgment 
which  may  be  tinally  recovered  against  them  *  •  •  in  a  certain  action 
now  pending  in  the  City  Court  of  New  York."  One  of  the  actions  was  then 
brought  to  trial  in  the  City  Court  and  the  defendants  recovered  a  verdict  upon 
which  judgment  was  entered.  This  judgment  was  affirmed  by  the  General 
Term  of  the  City  Court  of  New  York  and  also  by  the  Appellate  Term  of  tte 
Supreme  Court,  but  was  reversed  by  the  Appellate  Division  which  ordered  a 
new  trial.  The  plaintiff  then  appealed  to  the  Court  of  Appeals,  stipulating  for 
judgment  absolute.  The  Court  of  Appeals  affirmed  the  Appelate  Division 
and  directed  judgment  absolute  against  the  defendants  pursuant  to  the  stipu- 
lation. Thereafter,  on  the  remittitur  from  the  Court  of  Appeals,  the  judgment 
of  the  Court  of  Appeals  was  made  the  order  and  judgment  of  the  City  Court. 

In  an  action  brought  upon  the  undertaking,  after  an  execution  issued  upon 
the  judgment  entered  upon  the  remittitur  had  been  returned  unsatisfied,  it 
was 

Held,  that  the  order  opening  the  default  and  the  undertaking  contemplated  that 
the  liability  on  the  undertaking  should  not  be  limited  to  a  judgment  recovered 
in  the  first  instance  in  the  City  Court,  but  should  be  construed  to  embrace  a 
judgment  entered  as  the  result  of  a  stipulation  for  judgment  absolute  in  the 
Court  of  Appeals; 
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That,  as  the  undertaking  was  not  a  statutory  one,  the  variance  between  the  lan- 
guage thereof  and  of  the  order  opening  the  default  did  not  affect  the  validity 
of  the  undertaking; 

That,  whether  the  liability  on  the  undertaking  was  to  be  determined  by  the 
phraseology  of  the  order  opening  the  default  or  by  that  of  the  undertaking, 
the  plaintiff  was  entitled  to  recover. 

Appeal  by  the  defendant,  Henry  G.  Cooper,  from  a  judgment 
of  the  Supreme  Coart  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  derk  of  the  county  of  New  York  on  the  24th  day  of  June, 
1901,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  New  York  Trial  Terra,  a  jury 
having  been  waived. 

James  C.  De  La  Mare^  for  the  appellant. 

CharleB  W.  DayUm^  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  on  a  common-law  undertaking  given  by  Pasquale 
Altieri  and  Pietro  Altieri,  on  opening  a  judgment  which  had  been 
taken  against  them  by  default  in  the  City  Court  of  the  city  of  New 
York,  in  an  action  wherein  the  respondent  was  plaintiff  and  they 
were  defendants.  There  were  two  actions  pending  and  two  judg- 
ments by  default,  both  of  which  were  vacated  on  the  same  condi- 
tions, but  only  one  of  the  undertakings  is  involved  here.  The 
order  opening  the  default  granted  the  motion  upon  condition, 
among  others,  that  the  defendants  "give  to  the  plaintiff  an  under- 
taking in  each  of  the  above-entitled  actions  executed  by  two  sureties 
to  secure  any  judgment  that  may  be  recovered  in  said  two  actions, 
which  undertakings  are  to  be  approved  upon  notice  to  plaintiff's 
attorney  and  justification  of  the  sureties  by  one  of  the  justices  of 
this  court,  and  each  to  be  given  in  the  penalty  of  twice  the  amount 
of  the  claims  of  the  plaintiff  in  each  of  the  above-entitled  actions." 

The  appellant  joined  in  the  undertaking  as  a  surety  and  it  was 
duly  approved  and  bound  the  parties  executing  it  jointly  and 
severally,  in  the  sum  of  $2,100.  It  was  conditioned  that  if  the 
defendants  in  the  action  pending  in  the  City  Court  should  pay  to 
the  plaintiff  therein,  the  respondent  herein,  "the  just  and  full 
amount  of  any  judgment  which  may  be  finally  recovered  against 
them    *    *    *    in  a  certain  action  now  pending  in  the  City  Court 
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of  New  York  *  *  *  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force,  effect  and  virtue." 

The  action  was  subsequently  brought  to  trial  in  the  City  Court, 
and  the  defendants  recovered  a  verdict  upon  which  judgment  was 
entered.  On  appeal  to  the  General  Term  of  the  City  Court,  taken 
by  the  plaintiff,  that  judgment  was  affirmed.  The  plaintiff  further 
appealed  to  the  Appellate  Term  of  the  first  department  where  the 
judgment  was  again  affirmed.  An  appeal  was  then  taken  to  the 
Appellate  Division  by  leave  of  the  Appellate  Term,  and  on  such 
appeal  the  judgment  was  reversed  and  a  new  trial  ordered,  with 
costs  of  the  appeal  in  the  several  courts  to  plaintiff  to  abide  the 
event.  The  Appellate  Division  then  granted  leave  to  the  defend- 
ants to  appeal  to  the  Court  of  Appeals,  which  they  did,  stipulating 
judgment  absolute  as  required  by  law.  The  Court  of  Appeals 
afBrmed  the  judgment  of  the  Appellate  Division  and  directed 
judgment  absolute  against  the  defendants  for  the  relief  demanded 
in  the  complaint,  with  costs.  On  the  16th  day  of  January,  1901, 
on  the  remittitur  from  the  Court  of  Appeals,  an  order  was  duly 
made  and  entered  in  the  City  Court  making  the  order  and  judg- 
ment of  the  Court  of  Appeals  its  order  and  judgment,  and  judgment 
for  the  plaintiff  and  against  the  defendants  in  that  action  for 
$2,282.75  was  thereafter  duly  entered  in  the  clerk's  office  of  the 
City  Court  on  the  18th  day  of  January,  1901.  The  transcript  of 
the  judgment  was  filed  and  the  judgment  was  duly  docketed  in  the 
clerk's  office  of  the  county  of  New  York,  where  the  defendants 
resided,  and  an  execution  was  duly  issued  on  the  judgment  and 
returned  wholly  unsatisfied.  It  appears  that  there  has  been  no 
attempt  to  take  an  appeal  from  the  last-mentioned  judgment,  and 
that  the  time  for  appealing,  if  an  appeal  could  be  taken  therefrom, 
has  expired. 

The  appellant  contends  that  the  order  of  the  court  and  the  under- 
taking contemplated  that  the  liability  on  the  undertaking  should  be 
limited  to  liability  for  a  judgment  recovered  in  the  first  instance  in 
the  City  Court,  and  that  it  should  not  be  construed  to  embrace  a 
judgment  entered  as  the  result  of  a  stipulation  for  judgment  abso- 
lute in  the  Court  of  Appeals.  We  think  that  both  the  order  and 
undertaking  should  be  construed  in  the  light  of  the  statutory  provis- 
ions relating  to  appeals  in  such  cases.    The  plaintiff  at  that  time 
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had  a  judgment.  Presumably  there  was  a  question  with  reference 
to  the  solvency  of  the  defendants.  The  court,  in  requiring  the 
undertaking,  doubtless  intended  to  secure  the  plaintiff  on  any  judg- 
ment that  he  might  recover  in  the  action  when  the  same  should 
become  final.  Stress  is  laid  upon  the  fact  that  the  language  of  the 
order  and  of  the  undertaking  with  reference  to  the  liability  differ. 
This  is  not  a  statutory  undertaking  and  the  variance  is  not  sufficient 
to  affect  its  validity.  Whether  the  liability  on  the  undertaking  is 
to  be  determined  by  the  phraseology  of  the  order  or  by  that  of  the 
undertaking  is  immaterial.  In  either  event  the  plaintiff  would  be 
entitled  to  recover.  The  judgment  was  final,  and  it  was  not  only 
recovered  in  the  action,  but  it  was  recovered  in  the  court  in  which 
the  action  was  commenced,  was  then  pending  and  in  which  judg- 
ment had  been  taken  by  default. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van    Beunt,  P.  J.,   O'Beien,  Inqbaham    and    Hatoh,   JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Stephen  F.  Leahy,  Respondent,  v.  Henry  Campbell,  as  Adminis- 
trator, etc.,  of  Thomas  S.  Clarke,  Deceased,  Appellant. 

Claim  for  serciees  rendered  and  diJibursemenU  made  for  anot/ier —  when  barred  by 
the  Statute  cf  Limitations — the  statute  runs  from  the  date  of  r^erenee  of  the 
daim  —  when  no  presumption  arit^es  that  the  services  were  gratuitous  —  in  tlie 
ease  of  an  agreement  to  make  the  claimant  the  Jieir  of  the  decedent  the  statute  does 
not  begin  to  run  before  the  lattefs  death. 

Ordinarily,  no  recovery  can  be  had  against  a  decedent's  estate  for  services  ren- 
dered by  the  claimant  to  the  decedent,  and  disbursements  made  by  the  claim- 
ant at  the  request  of  the  decedent,  more  than  six  years  prior  to  the  decedent's 
death,  in  the  absence  of  evidence  of  any  payment  or  of  the  existence  of  a 
mutual,  open  and  current  account. 

Upon  the  reference  of  a  disputed  claim  against  a  decedent's  estate,  the  entry  of 
the  order  of  reference  is  deemed  the  date  of  the  commencement  of  the  action, 
for  the  purpose  of  the  application  of  the  Statute  of  Limitations,  and  the 
objection  that  the  statute  has  run  against  the  claim  may  be  raised  upon  the 
trial  when  the  ground  therefor  first  appears  from  evidence  offered  or  received. 

Where  it  is  found  that  the  claimant  was  the  business  representative,  confidential 
agent  and  companion  of  the  decedent  and  that  his  duties  were  to  take  care  of 
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the  decedent's  real  property,  secure  tCDants,  collect  rents,  make  and  attend  to 
the  making  of  repairs,  select  and  purchase  materials,  pay  and  collect  bills  and  to 
wait  upon  and  attend  to  the  interests  of  the  decedent,  and  it  does  not  appear  that 
the  claimant  was  related  to  the  decedent,  and  no  facts  and  circumstances  are 
shown  from  which  it  can  be  presumed  that  the  servioes  were  rendered  or  the 
disbursements  made  gratuitiously,  the  law  will  imply  a  promise  on  the  part  of 
-  the  decedent,  not  only  to  reimburse  the  claimant  for  the  moneys  expended,  but 
to  pay  the  reasonable  value  of  his  services. 

Where  it  appears  that  the  decedent  agreed  to  compensate  the  claimant  for  his 
services  and  disbursements  by  making  him  his  sole  heir,  and  that  he  never 
repudiated  such  agreement,  but  failed  to  perform  it  owing  to  the  fact  that  his 
death  was  both  sudden  and  unexpected,  the  claimant  is  entitled  to  recover 
on  quaiUxtm  meruit  compensation  from  the  estate  for  his  services  and  disburse- 
ments, and  as  there  was  no  breach  of  the  agreement  until  the  decedent  died 
without  having  performed  it,  the  Statute  of  Limitations  is  not  a  bar  to  his 
right  to  recover  for  services  rendered  and  disbursements  made  more  than  six 
years  prior  to  the  decedent*s  death. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  Henry  Campbell,  as  administrator, 
etc.,  of  Thomas  S.  Clarke,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  26th  day  of  January,  1901, 
upon  the  report  of  a  referee  appointed  pursuant  to  the  provisions 
of  the  Code  of  Civil  Procedure  to  determine  respondent's  claim 
against  the  estate  for  services  and  disbursements,  the  justice  of 
which  was  doubted  by  the  administrator. 

L.  J.  Morrisony  for  the  appellant. 

Thomcbs  Cooper  Byrnes^  for  the  respondent. 

Laughlin,  J. : 

The  respondent  presented  a  claim  for  $15,000  for  "  work,  labor 
and  services  caring  for  property,  looking  after  the  repairs,  collecting 
the  rents,  keeping  the  accounts  and  performing  such  duties  as  required 
of  an  agent,  collector,  manager,  supervisor  and  bookkeeper  in  the 
various  transactions,  business  and  personal  requirements  of  Thomas 
S.  Clarke  and  for  disbursements  made  for  and  on  account  of  Thomas 
S.  Clarke  and  at  his  request  *  *  *  from  January  1st,  1889,  to 
July,  1900." 

The  referee  found  that  the  services  were  rendered  from  the  3d 
day  of  January,  1889,  when  the  respondent  was  thirty-four  and  the 
decedent  fifty-seven  years  of  age,  until  decedent  died  on  the  21st 
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day  of  July,  1900,  covering  a  period  of  eleven  years  one  month 
and  eighteen  days ;  that  the  respondent  '^  became  at  said  Clarke's 
request  his  business  representative,  confidential  agent  and  com- 
panion ;  said  Leahy's  general  duties  were  to  look  after  and  care  for 
the  real  property  of  said  Clarke,  secure  tenants,  collect  rents,  make 
and  attend  to  the  making  of  repairs,  select  and  purchase  materials, 
pay  bills,  collect  bills,  and  to  wait  upon  and  attend  to  the  interests 
and  wants  of  said  Clarke,  and  to  accompany  said  Clarke  from  place 
to  place  during  the  day  or  night,  on  Sundays  and  holidays  as  well  as 
week  days,  on  business  and  pleasure.  That  the  relationship  between 
said  Clarke  and  said  Leahy  became  from  the  start,  and  continued, 
and  was  at  all  times  intimate,  and  one  of  mutual  trust  and  confidence, 
viewed  and  described  by  said  Clarke  to  his  associates  and  acquaint- 
ances as  faithful,  devoted  and  honest,  and  considered  as  that  of 
*  father  and  son,'  and  the  duties  of  said  service  and  employment  were 
exacting  and  were  well  performed,  and  called  for  and  required  of 
said  Leahy  nearly  all  of  his  time  and  thought."  These  findings  are 
fairly  sustained  by  the  evidence.  The  referee  allowed  the  claim 
in  full,  including  services  and  disbursements  for  the  entire  period. 

The  first  question  to  be  considered  arises  on  the  objection  that 
the  Statute  of  Limitations  is  a  bar  to  the  recovery  for  any  services 
rendered  or  disbursements  made  more  than  six  years  prior  to 
decedent's  death.  There  was  no  evidence  of  any  payment  made  by 
decedent  to  the  respondent,  nor  was  there  proof  that  an  account 
was  kept  by  respondent  or  rendered  to  decedent.  There  was,  there- 
fore, no  "  mutual,  open  and  current  account  where  there  have  been 
reciprocal  demands  between  the  parties,"  within  the  contemplation 
of  section  38f>  of  the  Code*  of  Civil  Procedure,  which  provides  in 
effect  that  the  Statute  of  Limitations  only  runs  in  such  case  from 
the  date  of  the  last  item  proved  on  either  side  of  the  account. 
{Adams  v.  Olin,  140  N.  T.  150 ;  (freen  v.  Diahrow^  79  id.  1 ;  Boss 
V.  Ross^  6  Hun,  bO.) 

In  claims  of  this  character  which  are  litigated  without  formal 
pleadings,  the  entry  of  the  order  of  reference  is  deemed  the  date  of 
the  commencement  of  the  action  for  the  purpose  of  the  application 
of  the  Statute  of  Limitations  {Htdtslander  v.  Thompson^  5  Hun, 
848),  and  the  objection  that  the  statute  has  run  against  the  claim 
App.  Div.— You  LXX.        9 
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may  be  presented  on  the  trial  when  the  ground  therefor  first  appears 
from  evidence  offered  or  received.  {Covey  v.  Covey,  64  Hun,  540.) 
The  appellant  upon  the  trial  timely  interposed  the  defense  of  the 
Statute  of  Limitations. 

It  does  not  satisfactorily  appear  that  the  respondent  was  related 
to  the  decedent,  and  there  is  no  presumption  from  the  facts  and 
circumstances  shown  that  the  services  were  rendered  or  disburse- 
ments made  gratuitously.  The  law  would,  therefore,  imply  a 
promise  on  the  part  of  the  decedent  not  only  to  reimburse  respond- 
ent for  the  moneys  expended,  but  to  pay  the  reasonable  value  of  his 
services.  ( Wiley  v.  Ooodsell,  3  App.  Div.  452 ;  Woodward  v. 
Bugshee,  2  Hun,  129 ;  Markey  v.  Brewatery  10  id.  16 ;  Davis  v. 
GaUagh&r,  55  id.  593 ;  Bradley  v.  Bradley,  48  N.  Y.  St.  Eepr. 
490 ;  i^ith  V.  Long  Island  R.  JR.  Co.,  102  N.  T.  190.)  This, 
however,  would  only  justify  the  recovery  for  services  rendered  and 
disbursements  made  within  the  six  years  immediately  preceding 
decedent's  death. 

The  referee  also  found  that  the  decedent  agreed  to  compensate 
the  respondent  for  such  services  and  disbursements  by  leaving  to 
respondent  all  his  property,  both  real  and  personal,  but  that  the 
death  of  said  Clarke  was  sudden  and  unexpected,  and  on  that 
account  he  failed  to  perform  this  agreement.  If  the  respondent 
rendered  services  and  disbursed  moneys  upon  the  faith  of  such  an 
agreement,  he  is  entitled  to  recover  of  the  estate  on  a  quantum 
meruit,  the  provision  for  compensation  not  having  been  made  as 
agreed.  {Gall  v.  Oall,  27  App.  Div.  173;  Collier  v.  Iiutledge,13^ 
N.  Y.  621 ;  Porter  v.  Dunn,  131  id.  314 ;  Bohinson  v.  Rayiior,  28 
id.  494.)  According  to  the  agreement,  as  found  by  the  referee, 
there  was  no  obligation  to  pay  until  after  the  death  of  the  employer. 
Inasmuch  as  he  never  repudiated  the  agreement,  there  was  no 
breach  of  contract  until  he  died  without  having  performed  it,  and 
the  cause  of  action  for  services  did  not  accrue  until  that  time.  In 
such  case,  the  Statute  of  Limitations  is  not  a  bar,  and  the  employee 
may  recover  for  all  services  rendered  and  disbursements  made  on 
the  faith  of  the  agreement  prior  to  a  breach  thereof.  {Taylor  v. 
Welsh,  92  Hun,  272 ;  Quackenhvsh  v.  Ehle,  5  Barb.  469 ;  R6bvns(m 
V.  Ran/nor,  supra;  Bonesteei  v.  Van  Etten,  20  Hun,  468.) 

The  point  is  also  made  that  the  evidence  is  insufficient  to  sustain 


Digitized  by 


Google 


LEAHY  V.  CAMPBELL.  131 

App.  Diy.]  First  Defartmbnt,  March  Term,  1902. 

this  finding  of  the  referee  to  the  effect  that  the  decedent  agreed  to 
compensate  respondent  by  will.  We  are  nnable  to  agree  with  the 
appellant's  contention  in  this  regard.  The  decedent  died  intestate, 
leaving  real  estate  of  the  value  of  $22,000,  and  personal  property  of 
the  value  of  $16,000.  He  was  sixtj-eight  years  of  age,  nnmarried,  and 
left  no  father,  mother,  brother  or  sister.  The  only  relative  he  had  in 
this  coantry  was  a  young  man  named  Gallagher,  and  their  relation- 
ship is  not  shown.  There  is  no  evidence  of  any  intimacy  between 
him  and  Gullagher,  and  on  one  occasion  when  a  friend  suggested 
that  he  supposed  decedent  would  leave  all  his  property  to  Gal- 
lagher, the  decedent  replied,  "  No,  I  will  have  to  take  care  of  Steve," 
meaning  the  respondent ;  that  respondent  was  faithful  and  honest, 
had  worked  for  him  long,  had  attended  to  his  business  affairs  since 
1889 ;  that  ^^  he  was  the  only  boy  he  had  and  he  intended  to  give 
him  all  the  property  he  had."  It  appears  by  the  uncontradicted 
testimony  of  the  respondent,  which  was  received  without  objection 
and  is  substantially  corroborated  by  the  testimony  of  other  wit- 
nesses, that  from  1889  he  devoted  his  entire  time  to  looking  after 
the  property  and  business  and  personal  affairs  of  decedent  and  to 
affording  him  companionship ;  that  decedent  owned  four  parcels  of 
improved  real  estate  in  the  city  of  New  York,  and  respondent  col* 
lected  and  paid  over  to  the  decedent,  without  deduction  for  services^ 
commissions  or  disbursements,  rents  aggregating  for  the  entire  period 
$27,1  S5 ;  that  he  supervised  the  care  and  repair  of  the  buildings  on 
these  premises  and  personally  made  repairs  thereon,  and  in  so  doing 
expended  from  time  to  time  thereon  during  this  entire  period  his 
own  money  to  the  extent  of  $4,140.71. 

Evidence  was  given  by  disinterested  witnesses  to  the  effect  that 
the  decedent  and  respondent  were  very  intimate,  constantly  together 
both  day  and  night,  and  Sundays  and  holidays;  that  the  former 
looked  upon  the  latter  as  his  son ;  that  on  one  occasion,  in  speaking 
of  respondent,  the  decedent  said,  "  The  only  one  I  am  working  for 
is  Steve."  He  spoke  to  another  personal  friend  of  the  respondent's 
having  been  his  faithful  servant  for  a  number  of  years,  taking  care 
of  him  and  his  property,  and  that  while  he  had  not  prepared  himself 
for  departing  from  this  world,  he  said  that  he  intended  not  to  forget 
"  his  son."  He  frequently  said  to  respondent  in  the  presence  of  a 
personal  friend,  when  talking  about  the  expenditures  made  by 
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respondent  on  his  property,  "  You  are  only  paying  it  for  yourself, 
Steve ;  of  course  that  will  be  yours  some  day ; "  and  within  two 
weeks  of  his  death,  while  suffering  from  rheumatism,  he  said  to  the 
same  friend  that  if  he  could  get  out  the  next  day  ^^  he  would  see 
that  Leahy  was  righted  before  anything  happened."  He  told  another 
friend  on  more  than  one  occasion,  speaking  of  respondent  doing 
work  upon  his  premises,  "  I  do  not  know  how  much,  but  he  pays  for 
it,  and  it  will  all  be  his  some  day."  Another  witness,  to  whom  dece- 
dent spoke  of  some  trouble  the  respondent  had  with  one  parcel  of 
property,  testified  that  decedent  said  ^^  that  he  was  glad  that  he  did 
not  have  anything  to  do  with  it.  He  said  that  Steve  would  be  paid 
for  it  when  he  was  gone  —  that  that  was  the  way  that  he  was  going 
to  pay  him."  Within  a  month  of  his  death  decedent  said  to  another 
personal  friend  that  respondent  was  spending  too  much  money  on 
one  of  the  buildings,  but  that  he  was  spending  it  for  liimself ;  that 
^^  he  is  my  boy,  he  can  do  as  he  likes ;  he  can  have  everything  I  have 
got."  The  respondent's  brother  testified  that  the  decedent  many 
times  remarked  to  him  that  no  one  was  to  get  any  part  of  his  prop- 
erty except  respondent  Another  witness  testified  that  when  the 
respondent  was  only  nineteen  years  of  age  the  decedent  told  her 
that  he  intended  "  to  fix  him  if  he  was  a  good  boy." 

The  decedent  was  guilty  of  no  affirmative  act  repudiating  his  obli- 
gations to  the  respondent,  and,  as  has  been  seen,  he  constantly  recog- 
nized them,  and  when  admonished  of  his  failure  to  perform  by  ill- 
ness shortly  before  his  death,  he  then  declared  his  intention  to  keep 
his  agreement. 

It  is  true  there  is  no  express  evidence  of  an  agreement  between 
the  decedent  and  the  respondent  by  which  the  latter  was  to 
render  these  services  and  make  these  disbursements  in  considera- 
tion of  receiving  the  decedent's  entire  estate  at  his  death.  It  is  not, 
however,  essential  that  the  agreement  be  established  by  direct  testi- 
mony. It  is  sufficient  if  the  conduct  of  the  parties  and  the  facts  and 
circumstances  clearly  indicate  that  such  an  agreement  was  made. 
Such,  we  think,  is  the  inference  to  be  drawn  from  the  testimony 
given  in  this  case.  It  is  not  reasonable  to  suppose  that  the  respond- 
ent would  disburse  his  own  money  in  large  amounts  in  making 
improvements  on  the  decedent's  property,  and  devote  his  entire  time 
to  the  decedent's  business,  while  at  the  same  time  collecting  rents 
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and  paying  the  same  over  to  decedent  without  deduction  on  account 
either  of  diflbursements  or  services,  unless  there  was  some  agreement 
or  understanding  that  reimbursement  and  adequate  compensation 
were  to  be  made  in  some  manner  in  the  future.  The  reasonable 
inference  is  that  the  respondent  expected  that  the  property  would 
be  his  upon  the  death  of  the  decedent.  Of  course,  the  conduct  of 
the  respondent  could  not  establish  his  claim,  but  his  conduct,  taken 
in  connection  with  the  attitude  of  the  decedent  toward  him,  and  the 
conversation  between  them  in  which  decedent  said  in  substance  that 
respondent  was  improving  the  property  for  himself  and  that  some 
day  it  would  be  his,  and  the  other  declarations  of  the  decedent  con- 
cerning his  intentions,  we  think  fairly  justify  the  inference  that  the 
services  were  rendered  and  the  disbursements  made  upon  an  agree- 
ment and  understanding  between  the  respondent  and  the  decedent 
to  the  effect  that  the  former  was  to  receive  all  the  property  —  at 
least  all  of  the  real  property  —  of  the  latter  at  the  time  of  his  death. 

If  these  views  are  sound,  we  do  not  understand  that  it  is  seriously 
contended  that  the  amount  of  the  judgment  was  not  justified.  Tlie 
services  rendered  were  given  in  detail,  but  there  was  no  direct 
express  evidence  as  to  their  value.  The  difficulty  of  proving  the 
value  of  such  services  was  commented  on  by  the  court  in  Gall  v. 
Gall  {8upra)y  where  a  hypothetical  question  to  witnesses  not 
familiar  with  the  value  of  all  the  items  of  the  services  was  sustained. 
In  this  case,  no  expert  testimony  was  given,  but  it  was  proved  with- 
out objection  or  exception  that  the  respondent  was  obliged  to  hire  a 
clerk  at  an  expenditure  of  two  dollars  and  fifty  cents  a  day  to  look 
after  his  butcher  business  during  this  entire  time,  to  enable  him  to 
devote  his  time  and  attention'  to  the  decedent  and  his  business. 
While  this  evidence  would  have  been  incompetent  if  objected  to, 
yet  it  having  been  received  without  objection,  the  appellant  cannot 
now  be  heard  to  claim  that  it  is  no  proof  of  the  value  of  respondent's 
services.  It  could  have  been  received  in  evidence  for  no  other  pur- 
pose than  to  show  the  value  of  such  services ;  and,  having  been 
received  for  that  purpose  without  objection,  the  respondent  may 
have  been  misled  into  omitting  to  make  other  proof. 

It  was  further  shown  that  the  usual  commission  on  the  collection 
of  rents  was  five  per  cent.  If  the  respondent  were  allowed  com- 
missions on  the  collections  and  for  the  disbursements  in  employing 
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a  clerk,  his  claim  would  have  considerably  exceeded  the  amount 
allowed  by  the  referee.  In  Gall  v.  GaU  {supra)  the  court  held 
that  in  estimating  the  value  of  services  in  this  class  of  cases  the 
position  and  standing  of  the  parties,  the  circumstances  under  wliich 
the  services  were  rendered,  the  amount  of  property  owned  by  the 
decedent,  and  the  estimate  placed  by  the  decedent  upon  the  value 
of  the  services,  were  all  important  and  should  be  considered.  We 
are  impressed  with  die  justice  of  this  claim  and  with  the  fairness  of 
the  conduct  of  the  respondent,  and  are  satisfied  that  the  recovery  is 
not  excessive. 

Our  conclusion  is,  therefore,  that  the  decision  of  the  referee  was 
correct,  and  the  judgment  should  be  affirmed,  with  costs. 

O'Brien,  McLaughlin  and  Hatch,  JJ.,  concurred  ;  Van  Brunt, 
P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  I  do  not  think  that  there  was  any  proof  of  any  agree- 
ment to  make  a  will.  Much  stress  is  laid  upon  the  fact  that  there 
was  no  proof  of  a  repudiation  of  such  an  agreement.  But  as  there 
is  no  proof  that  the  deceased  ever  heard  of  any  claim  that  there  was 
such  an  agreement,  there  does  not  seem  to  have  been  a  very  press^ 
ing  necessity  for  repudiation. 

Judgment  affirmed,  with  costs. 


WoLDBMAR    KiTTEL,   Appellant    and  Respondent,  v.  Charlotte 
DoMEYER,  Respondent  and  Appellant. 

The  Provident  Savings  Life  Assurance  Society  of  New  York 
and  William  M.  Hoes,  Public  Administrator,  as  Administrator, 
etc.,  of  Frederick  Dombyer,  Deceased,  Respondents,  Impleaded 
with  Others. 

Insuraneefor  the  hefMiflt  of  the  toife  of  the  OMured-^hcw  affected  by  chapter  272  <f 
the  Laioeof  1896 — an  action  for  the  imuranee  money  in  exceee  of  the  etcUutory 
amount  lies  by  the  legal  repreeentcUive,  not  by  a  erediior,  of  the  deeeaeed  htuband — 
policies  pledged  to  creditors,  how  far  considered. 

Section  22  of  chapter  272  of  tiie  Laws  of  1896,  relating  to  policies  of  insurance 
procured  by  married  women  upon  the  lives  of  their  husbands,  and  which 
provides  that  a  married  woman  shall  be  "entitled  to  receive  the  insurance 
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money  payable  by  the  terms  of  the  policy  as  her  separate  property,  and  free 
from  any  claim  of  a  creditor  or  representative  of  her  husband,  except  that 
where  the  premium  actually  paid  annually  out  of  the  husband's  property 
exceeds  five  hundred  dollars,  that  portion  of  the  insurance  money  which  is 
purchased  by  excess  of  premium  above  five  hundred  dollars  is  primarily  liable 
for  the  husband's  debts/'  applies  to  policies  of  inaurance  obtained  by  a  wife 
upon  the  life  of  her  husband  previous  to  its  enactment,  and  while  chapter  2T7 
of  the  Laws  of  1870,  which  provided,  ''when  the  premium  paid  in  any  year 
out  of  the  property  or  funds  of  the  husband  shall  exceed  five  hundred  dollars, 
such  exemption  from  such  claims  shall  not  apply  to  so  much  of  said  premium 
so  paid  as  shall  be  in  excess  of  five  hundred  dollars,  but  such  excess,  with  the 
interest  thereon,  shall  inure  to  the  benefit  of  his  creditors,"  was  in  force. 

Under  the  act  of  1896  a  creditor  of  the  deceased  husband  cannot  maintain,  in  his 
individual  right,  an  action  to  reach  "that  portion  of  the  insurance  money 
which  is  purchased  by  excess  of  premium  above  five  hundred  dollars,"  as  the 
fund  thus  created  is  for  the  benefit  of  all  the  creditors  of  the  husband. 

SemUe,  that  such  an  action  can  only  be  maintained  by  an  administrator  or  execu- 
tor of  the  deceased  husband;  or,  in  the  event  of  his  refusal  to  act,  by  a  creditor 
of  the  deceased  husband,  suing  on  behalf  of  himself  and  all  other  creditors. 

BrnnhU,  that  in  determining  what  portion  of  the  insurance  money  was  purchased 
by  premiums  in  excess  of  |500,  there  should  be  excluded  from  the  calculation 
premiums  paid  on  policies  issued  to  the  wife  upon  the  husband's  life,  and 
which,  prior  to  the  husband's  decease,  had  been  assigned  by  ihe  husband  and 
the  wife  as  collateral  security  for  a  debt  owing  by  the  husband. 

Cboss-appbals  by  the  plaintiflf,  Woldemar  Kittel,  and  by  the 
defendant,  Charlotte  Domeyer,  from  a  judgment  of  the  Supreme 
Court  m  favor  of  the  plaintiff,  entered  in  the  oiHce  of  the  clerk  of 
the  county  of  New  York  on  the  27th  day  of  April,  1901,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  York  Special 
Term. 

Oeorge  H,  FletcJier^  for  the  plaintiff, 

Charles  C.  Stmdera^  for  the  defendant  Charlotte  Domeyer. 

William  T.  Oilhert^  for  the  respondent  Provident  Savings  Life 
Assurance  Society  of  New  York. 

MoLAUGHLm,  J. : 

Frederick  Domeyer  died  January  31, 1900,  and  at  the  time  of  his 
death  his  wife,  the  defendant  Charlotte  Domeyer,  held  three  insur- 
ance policies  for  $10,000  each  upon  his  life,  by  the  terms  of  which 
the  amounts  assured  thereby  were  payable  to  her ;  one  issued  by 
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the  Provident  Savings  Life  Assurance  Society  of  New  York,  June 
1,  1892;  one  issued  by  the  United  States  Life  Insurance  Com- 
pany, August  30,  1893,  and  one  issued  by  the  Penn  Mutual  Life 
Insurance  Company,  August  26, 1895.  The  plaintiff  also  held  three 
policies  aggregating  $10,000,  issued  on  the  4th  of  June,  1891,  by 
the  Provident  Savings  Life  Assurance  Society  of  New  York  upon 
the  life  of  Frederick  Domeyer,  payable  to  the  defendant  Charlotte 
Domeyer,  and  which  were,  on  the  25th  of  September,  1894, 
assigned  by  Mrs.  Domeyer  and  her  husband  to  the  plaintiff  as  col- 
lateral security  for  the  payment  of  a  debt  then  due  him  from  the 
husband. 

The  United  States  Company  and  the  Penn  Company  paid  to 
Mrs.  Domeyer  the  amounts  covered  by  their  respective  policies, 
after  deducting  the  premiums  due.  The  Provident  Company  paid 
into  court  the  amount  secured  by  the  policy  issued  June  1, 1892,  but 
refused  to  pay  the  policies  assigned  to  the  plaintiff,  for  the  reason 
that  the  proceeds  of  such  policies  were  claimed  by  both  the  plaintiff 
and  the  defendant  Charlotte  Domeyer. 

Thereupon  this  action  was  brought  to  procure  a  judgment  estab- 
lishing an  alleged  claim  of  the  plaintiff  against  the  estate  of  Fred- 
erick Domeyer,  deceased,  and  adjudging  that  the  proceeds  of  the 
three  policies  theretofore  assigned  belonged  to  him  to  be  applied 
towards  the  satisfaction  of  his  claim,  and  also  adjudging  that  he  had 
a  lien,  sufficient  to  satisfy  his  claim,  upon  the  proceeds  of  the  other 
policies  for  any  sum  that  might  remain  after  such  application. 
The  plaintiff  had  a  judgment  establishing  his  claim  against  such 
estate  at  $18,939.28,  and  directing  the  Provident  Company  to  pay 
to  him  the  proceeds  of  three  policies  theretofore  assigned,  such 
proceeds  to  be  applied  towards  the  satisfaction  of  his  claim,  and 
also  adjudging  that  he  had  a  lien  upon  the  proceeds  of  the  other 
policies,  except  the  one  issued  by  the  United  States  Company,  and  as 
to  that  he  had  a  lien  for  so  much  of  the  proceeds  as  was  purchased 
by  the  annual  premiums  in  excess  of  $74,  and  directing  the  wife  to 
pay  to  the  administrator  of  Frederick  Domeyer,  deceased,  so  much 
of  the  proceeds  of  the  policy  issued  by  the  United  States  Company 
as  was  purchased  by  the  annual  premiums  in  excess  of  $74,  and  the 
entire  proceeds  of  the  policy  issued  by  the  Penn  Company ;  also 
directing  that  the  money  theretofore  paid  into  court  on  the  $10,000 
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policy  issued  by  the  Proyident  Compauy  be  also  paid  to  the 
administrator. 

From  this  judgment  both  parties  have  appealed.  The  plaintiff 
apparently  succeeded  at  the  trial  and  he  seeks  to  sustain  the  judg- 
ment in  this  court,  substantially  upon  the  theory  that,  inasmuch  as 
Frederick  Domeyer  for  several  years  prior  to  his  death  was  insol- 
vent, and  during  that  time  the  premiums  on  all  of  the  policies 
referred  to  exceeded  $500  a  year,  and  such  premiums  were  paid  by 
the  deceased  out  of  his  own  property,  the  plaintiff,  as  a  creditx)r,  is 
entitled  to  recover,  after  applying  the  proceeds  of  the  policies 
assigned  to  him,  the  balance  of  his  claim  out  of  the  proceeds  of  the 
other  policies ;  in  other  words,  that  he  has  a  lien  given  to  him  by 
statate  on  such  proceeds. 

The  question  presented,  therefore,  is  whether  the  plaintiff,  as  a 
creditor  of  the  estate  of  Frederick  Domeyer,  deceased,  is  entitled, 
after  applying  the  proceeds  of  the  policies  theretofore  assigned  to 
him,  to  so  much  of  the  proceeds  of  the  other  policies  as  will  be  suf- 
ficient to  satisfy  his  claim  in  full.  The  determination  of  this  ques- 
tion necessarily  involves  a  consideration  of  the  statutes  in  relation 
to  insurance  obtained  by  a  wife  on  the  life  of  her  husband,  when 
the  premiums  upon  the  policies  have  been  paid  out  of  the  property 
of  the  husband.  The  first  statute  giving  to  the  wife  the  right  to 
insure  the  life  of  the  husband  is  chapter  80  of  the  Laws  of  1840, 
but  it  did  not,  in  terms,  permit  the  use  of  the  husband's  property  to 
pay  the  premiums  upon-  such  policies,  and  the  first  statute  which  did 
was  chapter  187  of  the  Laws  of  1858,  which  was  amended  by  chap- 
ter 277  of  the  Laws  of  1870,  and  further  amended  by  chapter  272, 
section  22,  of  the  Laws  of  1896.  The  statute  as  amended  by  the 
Laws  of  1896  provides  that  "  A  married  woman  may,  in  her  own 
name,  or  in  the  name  of  a  third  person,  with  his  consent,  as  her  trus- 
tee, cause  the  life  of  her  husband  to  be  insured  for  a  definite  period, 
or  for  the  term  of  his  natural  life.  Where  a  married  woman  sur- 
vives such  period  or  term  she  is  entitled  to  receive  the  insurance 
money  payable  by  the  terms  of  the  policy  as  her  separate  prop- 
erty, and  free  from  any  claim  of  a  creditor  or  representative  of  her 
husband,  except  that  where  the  premium  actually  paid  annually  out 
of  the  husband's  property  exceeds  five  hundred  dollars,  that  portion 
of  the  insurance  money  which  is  purchased  by  excess  of  premium 
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above  five  hundred  dollars  is  primarily  liable  for  the  husband's 
debts."  The  amount  of  premiums  annually  paid  on  the  policies,  the 
proceeds  of  which  are  here  in  dispute,  largely  exceeded  the  $500 
provided  by  this  statute,  inasmuch  as  they  amounted  to  $1,262.  In 
order,  therefore,  to  detennine  the  rights  of  the  plaintiff,  it  is  neces- 
sary, as  already  indicated,  to  construe  this  statute  and  ascertain,  if 
possible,  just  what  the  Legislature  intended  by  its  enactment. 

The  manifest  purpose  of  the  statute  of  1858,  as  it  seems  to  us,  was 
to  exempt  from  the  rights  of  creditors  a  certain  share  of  the  income 
of  the  husband  which  he  might  apply  towards  the  establishment  of 
a  fund  for  the  benefit  of  his  widow.  By  the  act  of  1858  the  wife 
was  permitted  to  cause  to  be  insured  for  her  sole  benefit  the  life  of 
her  husband,  for  any  definite  period  or  for  the  term  of  his  natural 
life,  and  in  case  of  her  surviving  her  husband  the  insurance  becom- 
ing due  by  the  terms  of  the  policies  payable  to  her  was  to  be  her 
own  property,  free  from  all  claims  of  creditors  of  her  husband. 
The  act,  it  will  be  observed,  further  provided  that  such  exemption 
should  not  apply  where  the  amount  of  the  premium  annually  paid 
out  of  the  property  of  the  husband  exceeded  $300.  Thus,  by  the 
express  language  of  the  act,  it  would  seem  that  the  Legislature 
intended  to  exempt  for  the  benefit  of  the  wife  certain  property  of  the 
husband,  and  to  put  it  beyond  the  reach  of  his  representatives  or 
creditors.  That  this  was  the  intent  is  apparent  from  the  fact  that 
the  statute  expressly  provides  that  the  exemption  shall  not  apply ; 
that  is,  thei'e  shall  be  no  exemption  where  the  amount  of  pre- 
miums paid  by  the  husband  on  policies  for  the  benefit  of  hb  wife 
shall  annually  exceed  the  sum  of  $300.  This  was  the  condition 
of  the  statute  until  the  act  of  1870  was  passed  (Chap.  277)  by 
which  it  was  amended,  so  far  as  the  benefits  to  be  derived  by  the 
wife  were  concerned,  so  as  to  provide  that  "  when  the  premium 
paid  in  any  year  out  of  the  property  or  funds  of  the  husband  shall 
exceed  five  hundred  dollars,  such  exemption  from  such  claims  shall 
not  apply  to  so  much  of  said  premium  so  paid  as  shall  be  in  excess 
of  five  hundred  dollars,  but  such  excess,  with  the  interest  thereon, 
shall  inure  to  the  benefit  of  his  creditors."  The  exemption  provided 
in  the  act  of  1858  was  thus  increased  from  $300  to  $500,  but  the 
whole  exemption  was  not  forfeited  if  there  was  an  excess  of  premi- 
nms  paid ;  only  so  much  of  the  premium  paid  as  was  in  excess  of 
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$500  fihonld  inure  to  the  benefit  of  creditors ;  that  is^  not  one  but 
all  of  the  creditors  of  the  deceased  husband,  and  such  excess  was  evi- 
dently intended  to  be  administered  as  part  of  his  estate  and  in  that 
way  distributed  j>ro  rata  among  all  the  creditors  according  to  their 
respective  claims.  The  principal  and  substantially  the  only  change 
which  seems  to  have  been  made  by  the  act  of  1896  was  that  the  excess 
of  premium  was  not  the  fund  which  was  to  inure  to  the  benefit  of 
creditors,  but  that  the  insurance  purchased  by  premiums  in  excess  of 
$500  should  be  ^'  primarily"  liable  for  the  husband's  debts,  and  should 
be  no  longer  free  from  the  claims  of  creditors  and  representatives  of 
the  husband.  It  is,  however,  claimed  on  the  part  of  the  defendant 
Charlotte  Domeyer  that  the  act  of  1896  cannot  apply  to  the  pro- 
ceeds of  the  policies  here  in  question,  inasmuch  as  they  were 
obtained  by  her  on  the  life  of  her  husband  prior  to  the  passage  of 
that  act.  We  cannot  agree  to  this  contention.  When  the  history 
of  the  legislation  on  the  subject  is  taken  into  consideration  with  the 
object  and  purpose  of  it,  it  seems  to  us  that  the  legislative  intent  is 
a  mere  exemption  from  the  claim  of  creditors  and  nothing  else.  It 
is,  in  other  words,  a  gratuity  given  by  the  Legislature  to  his  wife. 
The  rights  involved  are  not  of  contract  but  of  legislative  intent. 
The  statutes  which  were  in  force  at  the  time  the  policies  were 
issued  did  not  give  to  the  husband,  by  the  mere  issue  of  such  poli- 
cies, the  right,  for  the  term  of  his  life,  to  appropriate  money,  wliich 
in  equity,  except  for  this  legislation,  belonged  to  his  creditors,  to 
keep  alive  policies  for  the  purpose  of  creating  a  fund  for  the  benefit 
of  his  wife  when  he  died.  Any  change  in  respect  to  the  right  of 
the  husband  to  use  money  for  the  purpose  of  creating  this  fund  is  a 
mere  matter  of  State  regulation,  determining  what  property  shall 
be  exempt  from  execution  and  nothing  more.  Of  course,  it  could 
not  be  said  that  if  a  man  purchased  a  farm,  and  at  the  time  it  was 
exempt  from  execution  by  levy  from  creditors,  the  Legislature 
would  have  no  right  thereafter  to  remove  or  alter  that  exemption. 
So  here,  all  the  Legislature  has  done  is  to  alter  the  exemption  so 
that  the  creditors  can  reach  the  fund  created  in  excess  of  $500  per 
year.  This  is  in  harmony  with  the  rule  which  would  have  exbted 
had  there  been  no  statute  whatever  on  the  subject,  viz.,  that  the 
executor  or  administrator  of  the  estate  of  the  deceased  insolvent 
could,  for  the  benefit  of  creditors,  recover  the  insurance  which  had 
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been  bought  bj  him  with  money  which  should  have  been  applied 
to  the  payment  oi  his  just  debts. 

But  then  the  question  presented  is  as  to  how  this  cidm  of  the 
creditors  can  be  enforced.  The  statute  provides  that  that  portion 
of  the  insurance  money  which  was  purchased  by  excess  of  pre- 
miums above  $500  is  "  primarily "  liable  for  the  husband's  debts. 
The  word  "  primarily  "  is  used  as  a  synonym  for  the  word  "  first"  — 
that  is,  that  the  excess  of  the  insurance  shall  be  first  liable  for  the 
husband's  debts,  and  secondly  that  after  the  husband's  debts  have 
been  satisfied,  the  remainder  of  the  excess  shall  belong  to  the  wife. 
If  we  are  right  in  thus  construing  the  statute,  it  necessarily  follows 
that  this  excess  of  insurance  is  a  fund  for  not  one  but  all  the  cred- 
itors of  the  deceased.  It  is  an  equitable  asset  of  the  estate  of  the 
husband  who  died  insolvent,  without  suflScient  property  to  pay  all 
his  just  debts.  Therefore,  the  executor  or  administrator  of  the  hus- 
band's estate,  in  the  administration  of  the  same,  is  obligated  to 
reduce  this  equitable  asset  to  possession,  under  the  powers  con- 
ferred by  chapter  314  of  the  Laws  of  1858,  and  distribute  the  same 
among  all  the  creditors  of  the  deceased.  Of  course,  the  wife  can- 
not be  deprived  of  any  part  of  this  insurance  which  is  not  necessary 
for  the  payment  of  the  debts  of  the  deceased.  That  this  was  the 
legislative  intent  is  indicated  by  the  phrase  that  this  excess  of  insur- 
ance shall  be  ^^  primarily  "  liable  for  the  payment  of  the  husband's 
debts;  in  other  words,  if  the  husband  does  not  leave  sufScient 
property  to  pay  his  debts,  then  the  claims  of  all  the  creditors  are 
to  become  a  lien  upon  the  insurance  purchased  by  annual  premiums 
in  excess  of  $500,  and  until  such  claims  have  been  paid,  the  wife 
has  no  interest  in  such  proceeds  ;  that  is,  the  proceeds  of  the  excess  of 
insurance  is  property  which  has  been  produced  by  the  misapplication 
of  assets  of  the  insolvent  husband  and  which,  under  the  statute,  forms 
a  part  of  his  estate  to  be  distributed,  after  his  other  property  has 
l:ijeen  exhausted,  among  all  his  creditors. 

It  may  be  suggested  that  the  executor  or  administrator  might  be 
unwilling  to  take  the  necessary  legal  proceedings  to  reduce  this 
insurance  to  possession.  That  may  be.  But  if  an  administrator  or 
an  executor  refuses  to  perform  his  duty,  he  can  be  removed  and 
some  one  appointed  in  his  place  who  will  properly  execute  the  duties 
of  his  trust ;  or,  in  case  of  his  refusal,  it  is  possible  a  creditor,  on 
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behalf  of  himself  and  all  other  creditors^  might  bring  an  action, 
making  the  executor  or  administrator  a  party  defendant,  and  alleg- 
ing that  he  had  refused  to  bring  such  action. 

It  seems  to  us  clear,  however,  that  a  creditor  situated  as  the  plain- 
tiff is,  has  no  standing  whatever  to  maintain  an  action  of  this  char- 
acter. In  this  connection  it  may  not  be  out  of  place  to  call  attention 
to  the  fact  that  in  no  event  can  the  premium  paid  upon  the  three 
poUcies  assigned  to  the  plaintifE  be  charged  to  the  defendant  Char- 
lotte  Domejer;  in  other  words,  such  premiums  cannot  be  consid- 
ered  as  a  part  of  the  |500  in  determining  what  insurance  she  is 
entitled  to  under  the  statute.  These  policies  were  assigned  as  col- 
lateral security  for  the  payment  of  the  husband's  debts  long  before 
his  decease.  By  virtue  of  the  assignment,  in  which  she  joined,  she 
thereby,  until  the  husband's  debts  had  been  paid,  parted  with  all 
her  interest  in  such  policies.  The  premiums  thereafter  used  in 
keeping  such  policies  alive  were  not  for  her  benefit,  but  for  the 
benefit  of  the  husband  and  this  plaintiff.  The  husband  had  the 
right,  and  it  was  a  laudable  act  on  his  part,  to  use  so  much  of  his 
own  property  as  he  saw  fit  to  keep  those  policies  alive  in  order  that 
he  might  secure  to  his  creditor  the  payment  of  his  claim.  It  needs 
no  argument  to  demonstrate  that  if  the  plaintiff's  claim  against  the 
husband's  estate  exceeds  the  proceeds  of  the  policies,  and  for  that 
reason  he  is  entitled  to  take  the  entire  proceeds,  that  the  premium 
paid  cannot  be  included  in  the  $500  which  the  husband  had  a  right 
to  use  for  the  purpose  of  creating  a  fund  for  the  benefit  of  his  wife 
after  he  had  died. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be 
reversed,  with  costs,  and,  inasmuch  as  the  plaintiff  cannot  under  any 
circumstances  recover  in  this  action,  the  complaint  must  be  dis- 
missed, with  costs  to  the  defendant  Charlotte  Domeyer. 

Van  Bbunt,  P.  J.,  Ingbaham,  Hatch  and  Laughlin,  JJ. 
concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs  to  the  defendant  Charlotte  Domeyer. 
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Max  Steen,  Respondent,  v.  Joseph  J.  McKee  and  Ebnest  G. 
HoFFMAjJN,  Appellants. 

A  plea  ofpefformanee  of  a  contract,  not  stutained  hy  proof  of  an  excuse  for  non- 
performance —  the  facts  conetituting  the  excuse  must  he  pleaded — proof  of  readi- 
ness toperjorm — subscription  to  the  stock  of  a  corporation  to  he  organized — what 
departure  in  its  organization  from  the  prospectus  discharges  the  subscribers. 

Where  the  plaintiff  in  an  action  to  recover  damages  for  the  breach  of  a  contract 
alleges  full  performance  on  his  part,  be  cannot  recover  without  establishing 
that  fact.  If  be  relies  upon  proof  that  he  was  excused  from  full  perform- 
ance he  is  bound  to  allege  the  facts  constituting  such  excuse,  and,  in  addition 
thereto,  that  he  was  at  that  time  ready  and  able  to  perform,  and  would  have 
done  so  except  for  the  acts  of  the  other  parties  to  the  contract.  The  refusal 
of  the  other  parties  to  proceed  under  the  contract  will  not  relieve  the  plaintiff 
from  the  necessity  of  proving  his  ability  and  readiness  to  perform  the  contract 
on  his  part. 

Where  subscriptions  to  the  stock  of  a  corporation  about  to  be  formed  are  obtained 
in  connection  with  a  prospectus  stating  that  the  object  of  the  corporation 
is  "to  acquire  all  patents  and  rights  for  all  countries,  except  the  United 
States  and  Ganada,  to  metal  turning  machines,  known  as  the  *  Hoffmann 
machines,'  and  of  which  E.  G.  Hoffmann  is  the  inventor  and  patentee,  as  well 
as  all  improvements,  additions,  etc.,"  the  organization  of  a  corporation,  "to 
make,  contract  for  the  manufacture,  or  purchase  of,  buy,  use,  sell,  lease,  rent 
or  mortgage  all  mechanical  or  other  apparatus,  machinery  and  implements  for 
metal  turning  machines,  or  any  other  article  or  articles  connected  therewith  or 
incident  thereto,  or  any  or  all  of  them,  and  in  general  to  do  a  manufacturing 
business,**  constitutes  such  a  material  departure  from  the  agreement  entered 
into  by  the  subscribers  as  will  render  the  subscriptions  unenfordble  as  to  non- 
assenting  subscribers. 

Appeal  by  the  defendants,  Joseph  J.  McKee  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  1st  day 
of  May,  1901,  upon  the  verdict  of  a  jury ;  also  an  appeal  by  the 
defendant  Joseph  J.  McKee  from  an  order  entered  in  said  clerk's 
office  on  the  1st  day  of  May,  1901,  and  by  the  defendant  Ernest  G. 
Hoffmann  from  an  order  entered  in  said  clerk's  office  on  the 
30th  day  of  April,  1901,  denying  the  respective  defendants'  motions 
for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  damages  for  the  alleged  breach 
of  a  contract  between  the  defendants  and  the  plaintiff's  assignor,  one 
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Shainwald.    The  contract  first  made  was  in  writing  and  was  as 
follows : 

"  New  York,  May  15, 1896. 
'^  Agreement  made  and  entered  into  on  this  date  between  E.  Or. 
Hoffmann,  Joseph  J.  McKee  and  Ealph  L.  Shainwald ;  in  considera- 
tion of  one  dollar  to  each  in  hand  paid,  the  receipt  whereof  each  of 
the  parties  hereto  duly  acknowledges,  Mr.  Hoffmann  agrees  to  give  to 
Mr.  Shainwald  the  sole  option  until  August  31st,  1896,  to  sell  all 
his  rights  to  all  countries  outside  of  the  United  States,  except  as 
hereafter  mentioned,  to  metal  turning  machines  of  his  invention, 
and  any  and  all  improvements,  for  a  term  of  years  as  is  customary 
in  the  various  countries  where  such  patents  or  rights  are  in  exist- 
ence or  are  procurable,  and  to  keep  alive  all  his  rights  in  foreign 
countries  at  his  expense  during  term  of  this  option. 

^^  Mr.  McKee  agrees  to  give  to  Mr.  Shainwald  the  sole  option  to 
August  31st,  1896,  to  sell  all  his  rights  to  the  Hoffmann  Metal 
Turning  Machine  Patents  for  Great  Britain,  France,  Germany  & 
Belgium,  which  patents  are  not  included  in  those  referred  to  in  the 
first  paragraph,  same  having  been  sold  to  Mr.  McKee  by  Mr.  Hoff- 
mann. Mr.  McKee  is  also  to  secure  to  Mr.  Shainwald  all  improve- 
ments for  same  term  of  years  as  Mr.  Hoffmann  agrees  upon  in  the 
first  paragraph. 

*^  The  purpose  of  said  option  &  the  Rights  to  Mr.  Shainwald  are 
to  enable  him  to  form  a  company  in  New  York  city  which  is  to 
acquire  all  the  rights  to  the  Hoffmann  Metal  Turning  Machines  and 
all  improvements. 

'^  It  is  agreed  between  the  three  parties  hereto  lis  follows :  that  the 
proposed  company  is  to  be  formed  on  the  below-named  basis :  A 
share  capital  of  $300,000,  of  which  one-half  ($150,000)  is  to  be  paid 
for  Patents  &  the  remainder  ($150,000)  sold  at  50c.  on  the  dollar  to 
realize  $75,000  in  cash.  The  cash  to  be  used  to  pay  $55,000  for 
patents,  &  $20,000  to  be  left  in  company's  treasury  as  a  capital 
for  expenses  of  introducing  &  exploiting  the  machines  in  Europe. 
^^  The  $55,000  cash  is  to  be  distributed  among  the  three  parties 
hereto  as  follows :  To  Mr.  Hoffmann,  $34,000,  to  Mr.  Shainwald, 
$16,000,  to  Mr.  McKee,  $5,000.  The  shares  as  follows :  To  Mr. 
Hoffmann,  $62,000,  to  Mr.  Shainwald,  $68,000,  to  Mr.  McKee, 
$20,000.     Out  of  shares  received  by  Mr.  Shainwald  he  is  to  settle 
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with  Continental  Commerce  Co.  for  cancellation  of  their  option 
from  Mr.  Hoffmann,  dated  Sep.  — ,  1895,  and  also  with  Mr.  H.  Liebes, 
of  London,  for  surrender  of  his  rights  acquired  under  option  of  Con- 
tinental Commerce  Co. 

''It  is  further  agreed  that  the  patent  for  Canada  now  existing  is 
understood  will  be  reserved  for  sale  to  the  Hoffmann  Machine  Co. 
of  New  York,  and  Mr.  Hoffmann  agrees  that  said  Company  shall 
have  the  balance  of  this  year  to  decide  whether  to  purchase  same  at 
not  more  than  one  thousand  dollars." 

Shortly  after  the  execution  of  the  contract  the  same  was  modi- 
fied by  a  parol  agreement  to  the  effect  that  the  proposed  corpora- 
tion should  be  organized  under  the  statutes  of  West  Virginia,  with 
a  capital  of  3,000  shares  of  the  par  value  of  $100,  of  which  2,250 
shares  were  to  be  delivered  to  the  defendants  in  payment  of  the 
patents,  and  750  shares  were  to  be  sold  for  cash,  and  of  the  pro- 
ceeds 120,000  was  to  be  held  by  the  corporation  as  working  capital 
and  the  balance  to  be  divided  among  the  parties  to  the  contract  in 
certain  proportions,  the  defendants  to  transfer  and  deliver  to  the 
persons  purchasing  said  750  shares  an  equal  number  of  shares  of 
stock  issued  to  them  as  an  inducement  to  purchasers  to  make  sudi 
purchases.  An  extension  of  the  option  was  obtained  from  August 
28,  1896,  to  September  22,  1896.  During  the  life  of  the  option, 
Shainwald  drew  up  a  prospectus  of  the  contemplated  company. 
He  also  procured  persons  to  subscribe  for  a  certain  amount  of  the 
stock  of  such  corporation,  when  formed.  On  the  17th  of  Septem- 
ber, 1896,  Shainwald  procured  to  be  incorporated  under  the  laws 
of  West  Virginia,  the  Hoffmann  Foreign  Machine  Company  with 
a  capital  stock  of  $500  —  the  articles  of  incorporation  stating 
that  the  incorporators  "desire  the  privilege  of  increasing  the 
said  capital  by  the  sale  of  additional  shares  from  time  to  time  to 
three  hundred  thousand  ($300,000)  dollars  in  all."  On  the  21st  of 
September,  1896,  the  parties  to  the  contract  met  for  the  purpose  of 
carrying  out  the  same,  but  were  unable  to  do  so  for  the  reason  that 
they  could  not  agree  upon  certain  details.  The  cause  of  the  dis- 
agreement is  not  entirely  clear,  the  plaintiff  contending  that  the 
defendants  required  Shainwald  to  guarantee  the  payment  of  the 
subscriptions  which  he  had  obtained,  and  he  refusing  to  do  so  the 
other  parties  refused  to  proceed,  and  the  defendants  contending 
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that  they  refused  to  proceed  because  Shainwald  woald  not  permit 
them  to  inspect  the  sabscription  list,  or  the  charter  or  minnte  book 
of  the  corporation  which  he  had  organized.  The  defendants,  in 
any  event,  refused  to  carry  out  the  terms  of  the  contract,  and 
subsequently  Shainwald  assigned  his  interest  in  the  contract  to 
this  plaintiff,  who  thereupon  brought  this  action  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  the  defendants'  failure 
to  perform  on  their  part,  he  alleging  that,  prior  to  the  expiration  of 
the  option,  "Shainwald  performed,  all  the  conditions  and  require- 
ments of  said  agreement  as  so  modified  on  his  part." 

The  defendants  interposed  separate  answers  to  the  complaint, 
and  among  other  things  denied  that  the  plaintiff  was  entitled  to 
recover  for  the  reason  that  his  assignor  had  not  performed  the  con* 
tract  on  his  part.  At  the  close  of  the  case  the  defendants  moved 
to  dismiss  the  complaint  upon  the  ground,  among  others,  that  if  the 
defendants,  at  the  time  alleged,  refused  to  perform,  the  plaintiff 
was  not  entitled  to  recover  because  his  assignor  had  not  performed, 
nor  had  he  the  ability  to  perform  at  that  time.  The  motion  was 
denied  and  an  exception  taken. 

The  plaintiff  had  a  verdict  for  $16,000,  and  from  the  judgment 
entered  thereon,  and  an  order  denying  a  motion  for  a  new  trial, 
defendants  have  separately  appealed. 

William  H.  Stayton^  for  the  appellant  McKee. 

Charles  A.  Wendell j  for  the  appellant  Hoffmann. 

William  B.  Hamhlowerj  for  the  respondent. 

McLaughlin,  J. : 

Plaintiff  having  pleaded  full  performance  of  the  contract  could 
not  recover  without  establishing  that  fact.  This  he  did  not  do,  and, 
therefore,  the  motion  of  the  defendants  at  the  close  of  the  trial  to 
dismiss  the  complaint  on  that  ground  should  have  been  granted. 
The  allegation  of  the  complaint  in  this  respect  is  "that  prior  to  the 
said  22d  day  of  September,  1896,  said  Shainwald  performed  all 
the  conditions  and  requirements  of  said  agreement  as  so  modified 
on  his  part ;  that  said  Shainwald  caused  a  corporation  to  be  formed 
nnder  the  laws  of  the  State  of  West  Virginia ;  that  said  Shainwald 
secoied  purchasers  of  Seventy-five  thousand  ($75,000)  dollars  of  the 
App.  Div.— Vol.  LXX.        10 
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Block  of  such  corporation,  and  thereupon  called  upon  and  required 
the  said  defendants  to  comply  with  their  part  of  the  said  agreement 
and  to  transfer  the  patents  and  improvements  set  forth  therein  to  said 
corporation,  and  receive  the  consideration  and  the  stock  called 
for  by  the  said  contract  and  modification  thereof  as  hereinbe- 
fore set  forth."  This  allegation  was  put  in  issue  by  the  answers 
of  the  defendants  and  no  proof  whatever  was  offered  at  the 
trial  tending  to  establish  the  truth  of  the  same.  On  the  con- 
trary, the  evidence  is  uncontradicted  to  the  effect  that  Shainwald 
did  not  form  a  corporation  with  a  capital  stock  of  $300,000; 
nor  did  he  procure  purchasers  of  stock  in  any  corporation  which 
was  formed  to  the  amount  of  $75,000.  The  contract  in  express 
terms  obligated  Shainwald  to  form  a  corporation  with  a  capital 
stock  of  1300,000,  and  impliedly  obligated  him  to  procure  pur- 
chasers of  such  stock  to  the  amount  of  $75,000.  This  latter 
obligation  is  implied  from  the  fact  that  the  plaintiff's  assignor  was 
to  receive  $16,000  in  cash  and  $68,000  in  stock ;  and  the  plaintiff 
alleges  it  in  the  complaint  and  his  assignor  testified  upon  the  trial 
that  the  agreement  obligated  him  to  do  this.  The  plaintiff,  there- 
fore, having  alleged  performance,  was  bound  to  establish  that  fact, 
and  failing  to  do  so,  no  recovery  could  be  had.  {La  Chicotte  v.  Hich- 
mond  H.  dk  El.  Co.^  15  App.  Div.  380  ;  Schnaier  v.  NaiJiaUy  31  id. 
225 ;  McEntyre  v.  Tucker^  36  id.  53 ;  Cox  v.  HaUoran,  64  id.  550.) 
But  in  this  connection  it  is  suggested  that  the  recovery  can  be  upheld 
upon  the  theory  that  Shainwald  was  excused  from  full  performance 
by  reason  of  the  defendants'  refusal  to  proceed.  This  cannot  be 
done  for  the  reason  that  there  are  no  appropriate  allegations  in  the 
complaint  which  would  permit  a  recovery  upon  that  ground.  The 
plaintiff  having  predicated  his  right  to  recover  on  the  breach  of  the 
agreement,  was  bound  to  allege  and  prove  performance  on  the  part 
of  his  assignor,  or  an  excuse  for  non-performance,  and  if  an  excuse 
were  relied  upon,  then  he  was  bound  to  allege  facts  constituting 
such  excuse,  and,  in  addition  thereto,  that  he  was  at  that  time  ready 
and  had  the  ability  to  perform,  and  would  have  done  so  except  for 
the  acts  of  the  other  parties  to  the  contract.  But  had  the  plaintiff 
alleged  facts  showing  an  excuse  for  the  non-performance  based  upon 
the  refusal  of  the  defendants  to  proceed,  it  would  have  been  unavail- 
ing, inasmuch  as  it  appears,  and  this  fact  is  uncontradicted,  that  at 


Digitized  by 


Google 


STERN  V.  McKEE.  147 


App.  DiY.]  First  Department,  March  Term,  1902. 

the  time  the  defendants  refused  to  perform  —  September  22,  1896  — 
the  plaintiff's  assignor  not  only  had  not  performed,  but  he  did  not 
then  have  the  ability  to  do  so.  The  refusal  of  the  defendants  at 
that  time  to  proceed  under  the  contract  did  not  relieve  the  plaintiff's 
assignor  from  tlie  obligations  which  he  had  assumed,  nor  from  prov- 
ing that  at  that  time  he  was  able,  ready  and  willing  to  proceed  to 
carry  out  the  contract  on  his  part.  {Bigler  v.  Morgan,  77  N.  Y. 
312 ;  Lavyrence  v.  MiUer,  86  id.  187 ;  Eddy  v.  Davis,  116  id.  247.) 
The  plaintiff's  assignor  could  not  then  have  performed.  He  had 
not  formed  the  corporation  as  agreed,  nor  had  he  procured  a  pur- 
chaser to  a  single  dollar  of  the  stock.  The  most  favorable  claim 
that  can  be  made  for  him  in  this  respect  is-  that  he  had  formed  a 
corporation  witli  a  capital  stock  of  $500  and  had  obtained  subscrip- 
tions to  the  extent  of  $75,000  to  the  stock  of  a  corporation  when 
formed.  The  corporation  which  he  had  formed,  as  already  said, 
only  had  a  capital  stock  of  $500,  and  it  is  difficult  to  see,  until  some- 
thing further  had  been  done,  how  the  stock  which  he  claims  had 
been  subscribed  for  could  have  been  delivered,  or  how  the  defend- 
ants could  receive  the  stock  which  the  agreement  provided  should 
be  delivered  to  them  as  a  consideration  for  the  assignment  of  their 
patents.  But  it  is  suggested  that  had  the  defendants  acted  with 
Shainwald  the  capital  stock  of  the  corporation  formed  could  have 
been  increased  to  $300,000.  It  is  true  that  the  terms  of  the  certifi- 
cate of  incorporation  provided  for  such  increase,  but  before  that 
could  be  done  it  would  have  been  necessary  for  the  stockholders  to 
have  taken  some  action  showing  that  they  had  voted  upon  the  sub- 
ject of  such  increase ;  and  had  Shainwald  and  the  defendant  McKee 
favored  such  increase,  it  does  not  necessarily  follow  that  the  increase 
would  have  been  voted,  inasmuch  as  it  appears  that  they  were 
minority  stockholders. 

TsoT  do  we  think  that  the  subscriptions  to  the  stock  could  have 
been  enforced  if  the  capital  stock  of  the  corporation  formed  had 
been  increased  to  $300,000.  These  subscriptions  were  obtained  in 
connection  with  a  prospectus  which  stated  that  the  purpose  of  the 
corporation  to  be  formed  was  "  to  acquire  all  patents  and  rights  for 
all  countries  except  the  United  States  and  Canada,  to  metal  turning 
machines,  known  as  the  *  Hoffmann  machines,'  and  of  which  E.  G. 
Hoffmann  is  the  inventor  and  patentee,  as  well  as  all  improvements, 
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additions,  etc."  The  subscribers  agreed  to  take  stock  in  a  corpora- 
tion formed  for  this  purpose.  The  corporation  as  organized  by 
Shainwald,  as  appears  from  the  certificate  of  incorporation,  was  "  to 
make,  contract  for  the  manufacture,  or  purchase  of,  buy,  use,  sell, 
lease,  rent  or  mortgage  all  meclianical  or  other  apparatus,  machinery 
and  implements  for  metal  turning  machines,  or  any  other  article  or 
articles  connected  therewith  or  incident  thereto,  or  any  or  all  of  them, 
and  in  general  to  do  a  manufacturing  hmness.^^  This  was  a  mate- 
rial departure  from  the  agreement  entered  into  by  the  subscribers, 
and  to  which,  so  far  as  appears,  none  of  them  ever  assented.  The 
corporation  having  been  formed  without  their  knowledge,  or  at  least 
some  of  them,  and  they  never  having  ratified  the  additions  to  the 
contemplated  business  of  the  corporation,  certainly  could  not  be 
called  upon  to  pay  their  subscriptions,  or  take  stOQk  in  such  corpo- 
poration.  {Dorris  v.  Sweeney,  60  N.  Y.  463.)  Nor  do  we  think 
it  satisfactorily  appeared  in  other  respects  that  valid  subscriptions  to 
the  amount  of  $75,000  had  been  secured.  Some  $17,500  of  such 
stock  appears  to  have  been  subscribed  for,  not  by  parties  purport- 
ing to  have  subscribed  for  it,  but  by  Shainwald,  under  an  alleged 
authorization  to  so  subscribe.  These  authorizations,  according  to 
the  testimony  of  Shainwald,  were  by  parol,  with  the  exception  of 
one,  which  is  claimed  to  be  by  a  cablegram  and  which  cablegram 
was  not  introduced  in  evidence,  and  as  to  one  of  them  the  alleged 
subscriber  testified  that  he  never  signed  the  list  and  never  authorized 
Shainwald  to  sign  for  him.  In  addition  to  this,  all  of  the  subscrip- 
tions are  conditioned  upon  the  payment  of  the  bonus  by  the  defend- 
ants, and  how  the  corporation  could  enforce  the  payment  of  such 
bonus  it  is  difficult  to  see.  If  it  could  not  do  so,  then  it  could  not 
enforce  the  payment  of  the  subscriptions  contingent  upon  the  bonus. 

Other  questions  are  raised  by  the  appellants,  but  we  deem  it 
unnecessary  to  consider  them. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 

Yan  Brunt,  P.  J.,  O'Brien,  Hatch  and  Lauohun,  JJ. 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lants to  abide  event. 
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David  McClube,  as  Receiver  of  The  Life  Union,  Respondent, 
v.  John  W.  Wilson,  Appellant. 

Fraud — token  ihs  iitference  thereof  teUl  be  iustained — procf  that  money  qf  a  eor^ 
paration  wupaid  upon  its  void  notes  to  a  director  thereof — knowledge  imputable 
to  a  director. 

Where  fraud  is  charged,  knowledge  is  generally  a  matter  of  inference,  and  where 
a  state  of  facts  is  developed,  from  which  different  inferences  may  be  drawn,  a 
Jury  may  draw  such  inferences  and  may  characterize  the  act  by  considering  it 
in  the  light  of  all  that  occurred,  and  if  the  inference  drawn  by  the  jury  is  not 
unreasonable  it  will  be  sanctioned  by  the  court. 

What  evidence  given  in  an  action  brought  by  the  receiver  of  a  co-operative 
insurance  corporation  against  a  former  director  thereof,  to  recover  moneys  of 
the  association  paid  to  the  director  in  extinguishment  of  void  notes  executed 
by  the  association  to  the  director,  is  sufficient  to  warrant  a  jury  in  finding  that 
the  defendant  took  such  money  with  knowledge  that  it  belonged  to  the 
corporation,  considered. 

In  such  a  case  the  defendant  is  chargeable  with  such  knowledge  as  he  gained  in 
the  capacity  of  director,  or  which  he  might  have  acquired  by  the  exercise  of 
reasonable  care. 

Appeal  by  the  defendant,  John  W.  Wilson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  17th  day  of  May, 
1901,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  27th  day  of  May,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Menry  D.  HotcKkiss,  for  the  appellant. 
David  McClurej  for  the  respondent. 

Hatch,  J.: 

The  action  was  brought  by  the  plaintifiE  as  receiver  of  the  Life 
Union,  a  co-operative  or  assessment  insurance  corporation,  to  recover 
a  sum  of  money  received  by  the  defendant  which  the  receiver 
claims  equitably  belongs  to  it. 

The  defendant  was  for  a  time  acting  as  a  director  of  said  insur- 
ance corporation,  and  during  that  period  three  agreements  were 
entered  into,  which  had  for  their  purpose  the  unlawful  transfer  of 
the  control  of  the  Life  Union  over  to  one  Louis  P.  Levy,  This 
contemplated  transfer  was  a  private  affair  in  which  certain  directors 
were  interested  and  the  money  consideration  paid  for  its  consume 
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mation  accrued  to  their  individual  benefit.  The  first  of  these 
agreements  was  made  on  December  28,  1891,  the  second  and  third 
were  made  on  February  5,  1892;  the  second  agreement  merely 
modified  the  first  in  some  particulars. 

.  By  the  terms  of  the  first  and  second  agreements,  one  Horace 
^  Moody,  the  party  of  the  first  part,  undertook  to  deliver  to  Louis  P. 
Levy  and  Lucius  O.  Kobertson,  parties  of  the  second  part,  the 
absolute  control  of  the  Life  Union,  together  with  its  franchise,  book 
accounts  and  moneys,  property  and  records. 

Moody  agreed  that  he  would  by  March  21,  1892,  secure  the  elec- 
tion of  a  majority  of  the  board  of  directors,  including  the  vice- 
president  and  two  members  of  the  executive  committee,  and  that 
the  persons  composing  the  majority  should  be  designated  by  Levy 
and  Bobertson,  Moody  agreeing  at  the  same  time  to  deliver  to  them 
the  resignations  of  the  retiring  oflSicers  and  directors.  The  con- 
sideration to  Moody  for  doing  this  work  was  a  sum  of  money  aggre- 
gating $15,000,  to  be  paid  through  a  trustee  in  installments  under 
the  terms  of  the  contract.  By  the  second  agreement,  $2,000  of  the 
consideration  was  to  be  paid  to  one  D.  Frank  Lloyd  on  part  fulfill- 
ment  of  the  agreement,  the  time  for  the  performance  of  the 
original  agreement  being  extended  to  April  21,  1892.  The  parties 
to  the  third  agreement  were  Moody,  Levy,  Eobertson  and  D.  Frank 
Lloyd.  This  agreement  shifted  the  burden  of  the  execution  of  the 
scheme  from  Moody  to  D.  Frank  Lloyd,  who  was  a  business  asso- 
ciate of  and  had  an  oflBce  in  the  same  suite  with  William  H.  Law, 
the  president  of  the  Life  Union.  Under  this  agreement  Lloyd, 
instead  of  Moody,  was  to  receive  all  the  money.  Lloyd  acted  in 
the  matter  for  Law ;  it  was  through  Law  that  Lloyd  first  knew  of 
the  scheme  to  transfer  the  control  of  the  Life  Union  to  Levy ;  the 
two  had  talked  the  matter  over  together  and  Law  had  asked  Lloyd 
to  enter  into  the  negotiations  and  agreements.  The  third  agree- 
ment provided,  among  other  things,  that  eleven  notes  of  the  value 
of  $1,000  each,  which  had  been  issued  by  the  Life  Union  on  account 
of  the  sum  of  $11,000  which  had  been  advanced  to  it  by  certain 
parties,  should  be  returned  ^o  rata  to  Moody,  Robertson  and  Levy, 
as  the  cash  was  paid  to  Lloyd. 

In  April,  1891,  what  was  known  as  the  Flour  City  deal  was  in 
process  of  negotiation.    This  was  an  effort  by  the  Life  Union  to 
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secure  for  the  consideration  of  $40,000  the  membership  of  another 
association  having  a  large  amount  of  insarance.  At  a  meeting  of 
the  Life  Union  directors,  held  April  10,  1891,  being  prior  to  the 
time  defendant  became  a  director,  the  issuing  of  thirty-five  one 
thoQsand  dollar  notes  bj  the  Life  Union  was  authorized  in  the  fol- 
lowing form : 

«  $1,000.  New  York,  April  ISth,  1891. 

"  On  or  before  twenty-four  months  after  date  The  Life  Union 

of  the  City  of  New  York  promises  to  pay  to  the  order  of 

one  thousand  dollars  at  its  oflSce  in  the  city  of  New  York  from  such 
portion  of  the  income  of  said  The  Life  Union  as  may  be  properly 
appUcable  thereto,  with  interest.    Yalue  received. 

"  THE  LIFE  UNION, 
"  By  J.  T.  Baldwin,  Pres't.      [seal,] 
"  Ealph  Marden,  Secy.^'* 

Eleven  thousand  dollars  were  raised  by  subscription  and  notes 
issued  to  the  subscribers,  all  being  directors  of  the  Life  Union,  the 
defendant  Wilson,  who  had  then  become  a  director,  being  one  of 
them ;  he  subscribed  $2,000  and  took  two  notes.  The  consideration 
to  the  Flour  City  for  the  transfer  consisted  of  $5,000  in  cash, 
$24,000  of  the  Life  Union  notes  authorized  as  above,  and  the 
$11,000  raised  by  subscription  held  by  Mr.  Baldwin,  and  according 
to  the  testimony  of  William  H.  Law,  finally  paid  over  to  C.  F. 
Underbill,  the  president  of  the  Flour  City.  The  transfer  failed  of 
<5ompletion,  for  the  Flour  City  went  into  the  hands  of  a  receiver. 
The  notes  thus  became  worthless.  None  of  the  $11,000  went  into 
the  treasury  of  the  Life  Union. 
)(  The  defendant  Wilson  was  elected  a  director  June  16,  1891,  and 
resigned  May  20,  1892 ;  he  had  been  vice-president  and  resigned 
*uch  office  December  15,  1891.  He  was  made  a  member  of  the 
executive  committee  on  September  30,  1891,  and  continued  as  such 
•down  to  April  1,  1892.  His  friend  Baldwin  and  Mr.  Law,  whom 
ie  saw  frequently,  were  also  members  of  the  executive  committee. 
Up  to  the  time  of  his  own  resignation  the  defendant  sat  at  the 
meeting  of  the  directors  and  voted  upon  the  resignation  of  old 
directors  and  the  election  of  Levy  and  his  friends  to  fill  the  vacan- 
<;ies.     He  was  present  at  the  meeting  at  which  Louis  P.  Levy  was 
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elected  president  of  the  Life  CTnion,  after  which  and  at  the  same 
meeting  defendant's  resignation  was  presented  and  accepted  and  a 
friend  of  Levy  was  elected  in  his  place. 

At  a  meeting  of  the  directors  of  the  Life  Union  held  September 
30,  1891,  at  which  Wilson  was  present,  a  resolution  was  adopted 
that  such  legal  steps  be  taken  as  might  be  necessary  to  recover  the 
notes  and  cash  paid  to  the  representatives  of  the  Flour  City  Com- 
pany, the  expenses  to  be  bonie  by  the  Life  Union  and  six  trustees, 
of  whom  Wilson  was  one. 

On  March  28, 1892,  a  circular  entitled  "The  Life  Union  Vindi- 
cated," dated  February  27,  1892,  was  issued  and  published  in  the 
New  York  Tribune.  This  circular  was  signed  by  members  of  tho 
executive  committee,  one  of  whom  was  Wilson,  and  the  portion  of 
it  in  which  we  are  here  interested  reads  as  follows :  "  The  $35,000 
notes  given  by  Tho  Life  Union  were  specially  printed  contract 
notes,  payable  out  of  expense  funds  derived  from  the  transferred 
membership  of  the  Flour  City.  No  such  transfer  took  place. 
Therefore,  the  consideration  having  failed,  the  notes  are  worthless. 
The  directors  liave  lost  $11,000.     The  company  lost  nothing." 

The  scheme  of  transferring  the  control  of  the  Life  Union  to  Louis 
P.  Levy  was  fully  carried  out,  and,  on  the  part  of  Levy,  his  agree- 
ments were  fulfilled  by  the  payment  of  the  moneys  in  several 
installments  to  Lloyd  from  time  to  time,  for  which  Levy  received 
notes  pro  tanto.  Lloyd  gave  the  money  to  Law  as  fast  as  he 
received  it  from  Levy.  The  payments  were  made  in  Lloyd  and 
Law's  office  in  their  presence.  Iaw  and  Lloyd  gave  Levy  the  notes 
representing  the  amount  paid.  The  total  amount  paid  was  $12,000^ 
representing  the  $11,000  principal  of  the  notes  and  $1,000  interest. 
The  payments  extended  from  February  to  the  latter  part  of  May^ 
1892.  All  payments  were  made  to  Lloyd  in  bills,  and  were  so 
handed  over  to  him  by  Law.  Contemporaneously,  Wilson  gave  up 
his  notes  and  got  money  in  bills  by  installments,  $2,000  and  interest 
from  Baldwin,  to  whom  the  money  had  been  paid  by  Law.  The 
last  installment  was  paid  to  Wilson  a  day  or  two  after  his  resignation 
on  May  20, 1892. 

So  far  as  the  law  of  this  case  is  concerned,  it  has  been  settled  by 
decisive  authority  that  the  proposed  scheme  of  the  Life  Union  to 
purchase  the  Flour  City  Association  was  illegal,  uUra  virea^  and 
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that  the  notes  given  to  carry  out  the  arrangement  were  executed  / 
without  authority  and  were  void  {McClure  v.  Lem/y  147  N.  T. 
215) ;  and  that,  so  far  as  the  persons  participating  in  the  transaction 
were  concerned  and  who  received  money  in  payment  of  such  notes 
with  knowledge  of  the  source  of  the  payment,  such  moneys  were 
unlawfully  paid,  remained  the  property  of  the  association  and  could 
be  recovered  by  its  representatives  in  an  action  for  that  purpose 
{llcGlv/re  v.  Law^  161  N.  T.  78) ;  that  as  to  a  director  of  the  cor- 
poration, who  was  a  holder  of  one  of  the  notes,  but  had  resigned  his 
directorship  prior  to  the  time  when  the  scheme  was  formulated  for 
the  purpose  of  unlawfully  transferring  the  control  of  the  association, 
had  no  knowledge  thereof  and  did  not  participate  therein,  was  not 
chargeable  with  moneys  paid  to  him  in  payment  of  one  of  the 
notes,  it  appearing  that  he  acted  in  good  faith,  it  could  not  be  said 
that  he  parted  with  no  value  by  the  surrender  of  the  note,  for  while 
tlie  same  was  not  a  binding  obligation  upon  the  Life  Union,  it  might 
be  that  a  right  of  action  existed  to  enforce  the  same  against  the 
Flour  City  Association  or  against  the  persons  who  received  the 
money  represented  by  the  note.  {McClure  v.  Traak^  161  N.  T. 
82.)  This  case,  therefore,  comes  to  rest  upon  the  fact  as  to  whether 
the  defendant  herein  had  knowledge  of  the  unlawful  scheme,  and 
the  source  of  the  moneys  which  he  received  in  payment  of  the  two 
notes  held  by  him. 

It  is  undisputed  that  from  June  16,  1891,  down  to  May  20, 1892, 
the  defendant  acted  as  a  director,  was  elected  a  member  of  the 
executive  committee  of  the  board,  and  was  for  a  time  vice-president 
of  the  company.  On  the  day  when  Law  resigned  as  president  and 
Levy  was  elected  in  his  place,  the  defendant  participated  in  the 
action,  and  when  it  was  consummated  immediately  resigned,  so  that 
during  the  whole  period  from  the  time  of  the  execution  of  the  first 
agreement  which  marked  the  inception  of  the  scheme  down  to  the* 
time  of  its  consummation,  the  defendant  was  an  active  participant 
in  all  of  the  transactions  by  which  it  was  carried  out.  As  a  director/ 
he  was  chargeable  with  such  knowledge  as  he  gained  in  that  capac-! 
Ity  or  might  have  learned  by  the  exercise  of  reasonable  care.  He  I 
could  not  blindly  shut  his  eyes  to  what  was  transpiring  about  him 
and  shelter  himself  behind  the  claim  that  he  was  merely  acting  in 
the  interest  of  a  friend  and  knew  nothing  of  what  he  was  doing. 
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The  whole  subject  of  the  issuing  of  the  notes,  the  attempted  pur- 
chase of  the  Flour  City  Association,  and  the  fact  that  the  notes  were 
invalid,  must  have  been  known  to  him,  because  he  signed  the  circu- 
lar which  was  promulgated  over  his  signature,  and  which  recited  all 
of  the  facts,  and  some  things  that  were  not  facts. 

The  acts  of  the  defendant  are  to  be  measured  and  his  knowledge 
inferred  from  what  transpired  while  he  was  a  director,  applying 
thereto  by  reasonable  interpretation  of  his  acts  the  knowledge  that 
was  fairly  necessary  in  their  performance.  Knowledge,  where  fraud 
is  charged,  is,  in  most  cases,  a  matter  of  inference,  and  where  a  state 
of  facts  is  developed  from  which  diflEerent  inferences  may  be  drawn 
a  jury  is  authorized  to  draw  the  same,  and  may  characterize  the  act 
from  all  that  appears,  and  if  the  inference  which  the  jury  draw  is 
not  unreasonable,  it  will  be  sanctioned.  {Bagley  v.  Bowe^  105  N.  T. 
171 ;  Chray  v.  Richmond  Bicycle  Co,^  167  id.  348.) 

The  jury  were  authorized  to  find  that  the  payment  of  the 
money  by  Baldwin  to  the  defendant  was  quite  exceptional  in  char- 
acter. Both  of  these  men  were  business  men;  Baldwin  was  the 
cashier  of  a  bank,  and  the  defendant  was  entirely  familiar  with 
business  methods.  Baldwin  received  the  money  from  Law  which 
was  paid  upon  the  unlawful  agreement,  and  from  time  to  time  he 
gave  to  the  defendant  sums  of  money  in  bills,  and  although  he  was 
the  cashier  of  a  bank  that  usually  deals  largely  in  evidences  of 
money,  yet  nothing  was  made  to  appear  to  show  by  check,  entry  or 
otherwise  what  this  transaction  was.  It  was  a  payment  upon  what 
the  defendant  knew  had  been  characterized  as  a  void  obligation. 
Baldwin  had  in  no  measure  guaranteed  the  payment  of  these  notes 
to  the  defendant,  nor  was  he  under  any  legal  liability  therefor,  and 
it  may  fairly  be  inferred  that  business  men  do  not  usually  pay  obli- 
gations out  of  their  own  pockets  upon  which  there  exists  no  legal  lia- 
bility which  may  be  enforced.  There  was  nothing  in  the  transaction 
between  Baldwin  and  the  defendant,  so  far  as  developed  by  this  rec- 
ord, which  created  against  the  former  even  a  moral  obligation  to 
return  the  money.  A  mere  representation  that  a  given  security  is  a 
good  investment,  where  the  security  is  not  owned  by  the  person 
making  the  representation  and  he  receives  no  benefit  therefrom,  and 
the  person  purchases  of  his  own  volition,  creates  no  liability  against 
the  person  making  the  representation,  either  moral  or  otherwise,  and 
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is  Dot  80  unnsnal  in  character  as  that  such  person  feels  called  upon 
to  pay  the  amount  of  the  investment  if  it  happen  to  turn  out  to  be 
bad.  The  particular  circumstances,  therefore,  that  the  defendant 
bought  these  notes,  acted  as  a  director  during  the  period  specified, 
participated  in  the  furtherance  of  the  scheme  that  transferred  the 
control  of  the  association  to  Levy  pursuant  to  the  agreement,  and 
severed  his  connection  the  moment  it  was  consummated,  received 
payment  in  bills  from  Baldwin  of  the  notes  and  Baldwin  received 
money  from  Law,  the  proceeds  of  the  illegal  action,  in  bills,  together 
with  all  the  other  circumstances  which  the  ease  presents  were  suffi- 
cient for  the  jury  to  find  that  the  defendant  received  payment  of 
the  notes,  that  it  was  of  money  belonging  to  the  association  and 
that  he  had  knowledge  of  its  source.  The  charge  of  the  court  to 
the  jury  was  clear,  full  and  complete  of  all  these  matters.  In  fact, 
it  wag  a  model  charge  in  the  presentation  to  the  jury  of  the  questions 
which  they  were  called  upon  to  decide. 

We  think  their  verdict  was  justified  and  should  receive  support 
by  this  court. 

The  judgment  and  order  should,  therefore,  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  O'Bbibn,  Ingbauam  and  Lauohlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


William  H.  Gray,  Respondent,  v.  Chapter  General  of  America,  ~  70       155 
Kniohts  of  St.  John  and  Malta,  and  Francis  Houohtaling, 
as   Grand  Chancellor  of  the  Chapter  General  of  America, 
Knights  of  St.  John  and  Malta,  Appellants. 

Co-operative  imuranee — forfeiture,  wTien  toaived — equitable  relief  for  protection 
of  rights ^tehat  aUegatiom  eecablish  a  cause  of  action-^ when  resort  need  not  Oe 
flrtt  had  to  the  remedy  within  the  corporation. 

Where  the  constitution  of  a  co-operative  insurance  company,  the  subordinate 
bodies  of  which  are  called  encampments,  provides  that  assessments  shall  be 
paid  by  the  financial  chancellor  of  each  encampment  to  the  grand  chancellor, 
and  that  in  the  event  of  the  failure  to  pay  the  assessment  within  a  specified 
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period  the  warrant  of  the  encampmeQt  shall  be  canceled,  the  acceptance  by 
the  grand  chancellor  of  an  overdue  assessment  from  the  financial  chancellor  of 
an  encampment  constitutes  a  waiver  of  the  right  to  insist  upon  the  forfeiture. 

Where  the  grand  chancellor,  acting  in  violation  of  the  provisions  of  the  consti- 
tution, assumes  to  cancel  the  warrant  of  an  encampment  for  an  alleged  failure 
to  pay  an  assessment  within  the  prescribed  period,  and  also  to  suspend  from 
the  benefits  of  the  endowment  department  all  the  members  of  the  encampment, 
who  were  not  in  default  themselves,  a  court  of  equity  will  interpose  to  protect 
the  rights  of  a  member  of  such  encampment. 

An  allegation  contained  in  the  complaint  in  an  action  brought  by  the  aggrieved 
member,  to  the  effect  that  the  plaintiff  had  been  elected  by  his  encampment  a 
representative  to  the  supreme  body  of  the  organization;  that  at  the  annual 
meeting  of  said  supreme  body  its  managing  board  was  elected,  the  salaiics  of 
its  officers  determined,  financial  reports  made  for  its  approval  or  disapproval, 
and  amendments  to  the  constitution  or  other  internal  legislation  passed;  that 
the  officers  of  the  association  had  been  guilty  of  mismanagement,  and  that  the 
alleged  cancellation  of  the  warrant  of  his  encampment  was  made  for  the  pur- 
pose of  preventing  the  plaintiff  and  others  of  his  encampment  who  objected 
to  the  mismanagement  from  attending  the  annual  meeting  of  the  supreme 
body,  and  protesting  against  the  same,  states  a  cause  of  action. 

The  rule  that  a  member  of  such  an  association  must  seek  redress  in  the  first 
instance  under  the  provisions  of  the  laws  of  the  association  does  not  apply  to 
such  a  case,  especially  where  it  is  shown  that  the  officers  of  the  association 
have  violated  the  constitution. 

Appeal  bj  the  defendants,  Chapter  General  of  America,  Knights 
of  St.  John  and  Malta,  and  another,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  5th  day  of 
December,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  defendants' 
demurrers  to  the  amended  complaint. 

Leopold  Leo^  for  the  appellants. 

Justus  TT.  Smith,  for  the  respondent. 

Hatch,  J. : 

The  amended  complaint  demands  judgment  that  the  plaintiff  be 
adjudged  a  member  in  good  standing  of  the  defendant  insurance 
corporation  and  of  the  endowment  department  thereof;  that  the 
plaintiff's  endowment  certificate  be  adjudged  to  be  in  full  force  and 
effect  so  long  as  plaintiff  continues  to  pay  his  dues  and  assessments 


Digitized  by 


Google 


GRAY  V.   CHAPTER  GENERAL.       157 

App.  DiT.]  First  Dbfartment,  March  Term,  1902. 

to  the  financial  chancellor  of  his  encampment,  and  that  the  defend- 
ant corporation,  its  oflScers,  snbordinates  and  agents,  be  enjoined  and 
restrained  from  declaring  plaintifE  nnder  suspension  in  the  endow- 
ment department  as  well  as  a  member  of  the  defendant  corporation, 
and  also  be  restrained  from  declaring  New  York  Encampment  No. 
43  suspended,  and  from  taking  possession  thereof  and  from  cancel- 
ing its  warrants,  and  that  the  plaintiif  have  sach  other  and  further 
relief  as  may  be  just,  with  costs. 

The  complaint  shows  that  the  "Chapter  General  of  America, 
Knights  of  St.  John  and  Malta,"  is  a  New  York  corporation,  and  a 
monthly  assessment,  co-operative  insurance  company ;  that  the  plain- 
tiff is,  and  has  been  since  March  31,  1888,  a  member  in  good  stand- 
ing in  the  defendant  corporation  and  of  New  York  Encampment 
No.  43,  a  subordinate  body  thereof,  and  is  the  holder  of  a  certificate 
of  insurance  of  defendant  corporation  in  the  sum  of  $2,000,  payable 
to  his  wife  within  three  months  after  due  proof  of  his  death ;  that 
section  38  of  the  constitution  of  the  defendant  corporation  provides 
for  the  payment  to  the  plaintiff  on  Iiis  arriving  at  the  age  of  seventy 
years  of  said  sum  of  $2,000,  in  five  annual  installments,  and  in  case 
of  his  death  before  full  payment,  any  unpaid  balance  to  be  paid  to 
his  beneficiary ;  that  he  has  duly  paid  all  assessments  and  dues,  and 
that  no  charges  have  been  preferred  against  him ;  that  assessments 
are  levied  by  the  "Grand  Chancellor,"  upon  notification  to  the 
financial  chancellor  of  subordinate  bodies  called  "encampments," 
who  thereupon  notifies  the  membera  to  pay  to  him  their  assessments 
and  all  dues  then  due  within  thirty  days  from  the  date  of  the  notice, 
and  that  failure  to  pay  the  same  suspends  the  member  from  all  rights 
of  membership ;  that  such  suspension  is  not  absolute,  but  the  mem- 
ber may  reinstate  himself  within  thirty  days  thereafter  by  making 
such  payment  and  passing  a  new  medical  examination ;  that  non- 
payment by  and  the  suspension  of  an  encampment  does  not  suspend 
a  member ;  that  the  defendant  Houghtaling,  on  March  25,  1901, 
issued  a  notice  declaring  the  plaintiff  and  all  the  members  of  the 
plaintiff's  encampment  suspended,  for  the  alleged  reason  that  the 
encampment  had  failed  to  pay  to  the  grand  body  assessments  Nos. 
221  to  228,  inclusive,  although  the  plaintiff  had  paid  the  same  to 
the  financial  chancellor  of  his  encampment,  to  which  financial  chan- 
cellor, under  the  constitution  of  'die  defendant  corporation,  the 
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members  of  the  encampment  are  required  to  pay  their  afieeBsments^ 
and  who  is  required  to  give  a  receipt  therefor  to  the  member  so 
paying,  and  that  the  moneys  so  collected  do  not  go  into  the  encamp- 
ment treasury,  but  are  to  be  paid  by  the  financial  chancellor  direct 
to  the  grand  chancellor,  and  that  all  assessments  so  paid  by  the  plain- 
tiff have  been  paid  or  tendered  to  the  grand  chancellor ;  that  the 
notice  declaring  the  encampment  suspended  was  followed  on  April 
6,  1901,  by  a  notice  declaring  the  warrant  of  the  encampment 
canceled,  because  the  encampment  had  failed  to  pay  assessments 
221  and  222,  and  that  it  had  been  suspended  therefor  for  three 
months  and  had  not  reinstated  itself.  The  complaint  shows  that 
these  assessments  had  been  paid,  although  not  in  due  time,  and 
that  provisions  of  the  constitution  requiring  that  in  such  a  case 
there  must  be  prompt  notice  of  any  default  on  the  part  of  the 
financial  chancellor,  an  investigation  of  the  matter,  and  there- 
upon the  encampment  declared  dormant,  and  that  the  state  of 
dormancy  exist  three  months  before  an  encampment  warrant  can 
be  declared  canceled  had  not  been  complied  with,  and  that  the 
defendants  had  waived  any  default  by  continuing  to  direct  the  col- 
lection of  assessments  from  the  members ;  that  the  supreme  body 
of  the  defendant  corporation,  called  the  chapter  general,  meets 
annually  in  September ;  that  said  supreme  body  consists  of  its  own 
officers  and  past  grand  commanders  of  good  standing,  and  of  elected 
representatives  from  the  subordinate  bodies  called  "  encampments," 
of  which  representatives  plaintiff  was  one;  that  at  a  meeting  of 
said  supreme  body  its  managing  board  is  elected,  salaries  of  officers 
determined,  financial  reports  made  for  its  approval  or  disapproval, 
and  amendments  to  the  constitution  or  other  internal  legislation 
passed.  Plaintiff  charges  mismanagement  on  the  part  of  the  offi- 
cials, and  that  the  alleged  cancellation  of  the  warrant  of  his  encamp- 
ment was  not  in  good  faith,  but  for  the  purpose  of  preventing 
plaintiff  and  others  from  his  encampment  who  objected  to  the  mis- 
management from  attending  the  annual  meeting  of  the  supreme 
body  and  exposing  their  misdeeds. 

The  notice  of  the  suspension  of  the  members  of  the  encampment, 
which  was  given  by  the  grand  chancellor,  recited  as  a  reason  there- 
for failure  to  remit  assessments  from  221  to  228.  The  averment  of 
the  complaint  is  that  numbers  221  and  222  were  paid  by  the  finan- 
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cial  chancellor  of  the  encampment  to  the  grand  chancellor  and  that 
the  latter  gave  his  receipt  therefor.  The  payment  was  not  made 
in  the  time  required  by  the  constitatiou,  bat  it  was  competent  for 
the  grand  chancellor  to  accept  the  same,  and  such  acceptance  con- 
stituted a  waiver  of  the  right  to  insist  upon  the  forfeiture,  assuming 
it  to  have  been  incurred  by  such  failure.  {TitVfS  v.  Olens  FaUs 
Ins.  Co.y  81  N.  T.  410 ;  Martin  v.  Equitable  Accident  Assn.,  61 
Hun,  467.)  It  is  clear,  therefore,  that  this  notice,  so  far  as  it  was 
based  upon  failure  to  pay  assessments  221  and  222,  was  ineffectual, 
as  they  had  been  paid.  The  notice  was  also  ineffectual  because  it 
assumed  to  suspend  the  members  from  the  benefit  of  the  endow- 
ment department.  This  was  in  violation  of  the  terms  of  the  con- 
stitution, for  by  section  79  they,  not  being  in  any  default  them- 
selves in  payment  of  assessments,  were  authorized  to  pay  thereafter 
to  the  grand  chancellor  and  affiliate  with  another  body. 

The  grand  chancellor  not  only  waived  default  in  the  payment  of 
assessments  Nos.  221  and  222,  but  he  also  issued  notices  to  the 
encampment  for  the  collection  of  223  and  224,  which  were  collected 
by  the  financial  chancellor  and  not  paid  over.  Instead  of  then 
suspending  the  encampment  for  this  act,  or  taking  steps  as  provided 
by  the  constitution,  he  issued  to  the  suspended  encampment,  which 
had  elected  a  new  financial  chancellor  in  place  of  the  defaulting 
officer,  assessment  notices  Nos.  227  to  232,  all  of  which  were  paid 
by  the  plaintiff  to  the  financial  chancellor,  to  whom  they  were 
issued  by  the  grand  chancellor.  There  was,  therefore,  a  recognition 
upon  the  part  of  the  grand  chancellor  that  the  encampment  was 
authorized  to  collect  these  assessments,  and  his  command,  as  well  as 
that  of  the  constitution,  was  to  pay  such  assessments  to  the  officer 
who  had  been  authorized  to  collect  the  same.  It  is,  therefore, 
apparent  that  the  grand  chancellor  had  no  authority  under  the 
constitution  to  issue  assessments  which  the  members  were  required 
to  pay,  and  then,  upon  payment  as  commanded,  suspend  them  for 
failure  to  do  something  else  which  by  his  own  act  had  been  waived. 
As  the  notice  of  the  suspension  of  the  encampment  was  based  upon 
the  first  notice  suspending  the  members,  it  is  evident  that  it  was 
ineffectual  for  the  purpose  which  it  sought  to  accomplish,  as  it  was 
not  authorized  by  law  and  the  acts  of  forfeiture  had  been  waived. 
In  addition  to  this,  it  was  provided  by  the  constitution  that,  upon 
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default  of  an  encampment  to  make  payment  as  prescribed,  authority 
was  vested  in  the  district  deputy  to  make  an  inquiry  into  the 
matter,  take  testimony  upon  notice  to  the  defaulting  encampment, 
render  a  judgment  and  report  the  same  to  the  grand  commander 
and  until  such  steps  are  taken  an  encampment  may  not  be  declared 
dormant. 

When  an  encampment  is  declared  dormant  after  these  proceed- 
ings have  been  had  by  the  district  deputy,  then  a  member,  not 
otherwise  in  default,  is  given  opportunity  to  pay  his  assessment  to 
the  grand  chancellor,  or  to  an  otBcer  appointed  for  that  purpose  by 
the  district  deputy,  and  has  three  months  thereafter  to  affiliate  with 
another  encampment. 

It  is  the  averment  of  the  complaint  that  compliance  was  not  had 
with  any  of  these  provisions  of  the  constitution,  in  consequence  of 
which  it  is  clear  that  the  grand  chancellor  could  not  deprive  this 
plaintiff  of  his  rights  in  the  endowment  fund.  Equity  has  jurisdic- 
tion of  such  matter  and  may  interpose  to  protect  the  party's  rights. 
{Meyer  v.  Knickerbocker  Life  Ins.  6\?.,  73  N.  T.  516 ) 

The  rule  that  members  must  seek  redress  in  the  first  instance, 
under  the  provisions  of  the  laws  of  the  association  for  the  redress 
of  grievances,  has  no  application  to  such  a  state  of  facts.  It  does 
not  appear  that  there  are  any  such  provisions,  and,  so  far  as  the 
constitution  is  concerned,  the  complaint  shows  that  it  has  been  vio- 
lated by  the  defendants,  in  consequence  of  which  he  could  have  no 
redress  except  by  resort  to  legal  remedies. 

We  are  also  of  opinion  that  the  complaint  states  a  good  cause  of 
action  respecting  the  right  of  the  plaintiff  to  representation  in  the 
convocation  of  the  supreme  body.  It  appears  that  such  a  body  is 
the  general  governing  body  of  the  order,  and  that  the  officers  con- 
stituting the  same  threaten  to  deprive  the  plaintiff  of  a  seat  and 
voice  therein,  he  being  entitled  thereto ;  that  the  management  of 
the  affairs  of  the  corporation  has  been  wasteful,  extravagant  and 
in  violation  of  the  constitution  ;  and  that  such  acts  seriously  affect 
the  integrity  of  the  endowment  fund,  and  that  if  such  management 
is  continued  the  value  of  plaintiff's  certificate  will  be  materially 
reduced  if  not  wholly  destroyed.  The  encampment  of  which  the 
plaintiff  is  a  member  is  entitled  to  representation,  unless  it  forfeits 
its  right  thereto  and  is,  in  the  manner  provided  by  the  constitution^ 
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duly  and  legally  suspended  and  declared  donnant  for  such  acts  of 
forfeiture.  Undoubtedly  a  cause  of  action  would  exist  in  its  favor 
for  the  protection  of  its  rights  as  an  encampment,  but  such  fact 
does  not  deprive  the  plaintiff  of  his  right.  The  matters  averred  in 
the  complaint  show  that  he  has  a  property  interest,  which  is  not 
only  jeopardized  by  the  attempted  suspension  of  his  right  to  benefit 
therein,  but  is  also  jeopardized  by  the  wasteful  and  extravagant 
management  of  the  ofiicera  of  the  corporation.  By  reason  of  his 
election  to  representation  in  the  grand  convocation  he  has  a  means 
to  protect  his  property  interest  in  the  endowment  fund  by  taking 
steps  therein  to  prevent  mismanagement  and  waste.  If  he  be 
deprived  of  such  right,  his  opportunity  to  protect  his  property 
interest  in  this  respect  is  lost,  and,  as  the  laws  of  the  order  confer 
upon  him  the  right  to  be  heard  in  the  convocation,  a  deprivation  of 
such  right  clearly  affects  his  individual  property  right  and  interest. 
The  same  equitable  principle  which  protects  him  from  suspension 
of  all  right  in  the  endowment  fund  also  protects  him  in  his  right  to 
assert  and  vote  for  the  maintenance  of  the  integrity  of  the  fund  and 
to  prevent  wasteful  and  extravagant  raids  thereon.  It  is  evident, 
therefore,  that  this  complaint  states  a  cause  of  action. 

The  interlocutory  judgment  should,  therefore,  be  aflSrmed,  with 
costs,  and  leave  given  to  the  defendant  to  withdraw  the  demurrer 
and  answer  within  twenty  days,  on  the  payment  of  costs  in  this 
■court  and  in  the  court  below. 

Van  Brunt,  P.  J.,  Inoraham,  MoLauohlin  and  Laughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  the  defendants  to 
withdraw  the  demurrer  and  answer  within  twenty  days,  on  payment 
of  costs  in  this  court  and  in  the  court  below. 

App.  Div.— Vol.  LXX.        11 
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Demie  W.  Hildbeth    and  Henry    Segelken,  Respondents,  v. 

70 i^l  Joseph  M.  McCaul,  Appellant. 

78        «469l  .       . 

F^rm  name --what  facts  atablM  bad  faith  in  the  vse  of  a  name  and  justify  th^ 

granting  of  a  temporary  injunction. 

An  individual  who  becomes  a  member  of  a  copartnership  has  a  right  to  use  the 
name  of  his  copartner  in  connection  with  his  business  and  in  advertising  the 
same,  provided  he  acts  in  good  faith  and  does  not  deceive  the  public  or  mis- 
lead thuse  with  whom  he  seeks  to  do  business,  as  to  the  identity  of  his  busi- 
ness or  his  firm,  to  the  injury  or  prejudice  of  others  competing  in  the  same 
line  of  business. 

What  affidavits,  submitted  on  a  motion  made  in  an  action  brought  by  Demie  W. 
Hildreth  and  Henry  Begelken,  partners,  doing  business  under  the  firm  name 
of  Ilildreth  <&  Begelken,  against  one  Joseph  M.  McGaul,  who  claimed  to  have 
entered  into  a  copartnership  with  one  Henry  Phelps  Hildreth,  and  who  had 
leased  premises  formerly  occupied  by  the  firm  of  Hildreth  &  Segelken,  and 
erected  a  sign  bearing  the  words  "Hildreth,  McCaul  Co.,"  in  large  letters 
and  the  words  **  Jos.  M.  McCaul,  Prop.,"  in  small  letters  underneath,  establish 
that  McCaul  was  not  using  the  name  *'  Hildreth  "  in  good  faith  and  justify  the 
granting  of  a  temporar}**  injunction  resti-aining  the  defendant  from  using,  in 
his  business,  the  name  "  Hildreth"  separately  or  conjunctively  with  any  other 
name,  designation  or  description  until  the  further  order  of  the  court, 
considered. 

Appeal  by  the  defendant,  Joseph  M.  McCaul,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
10th  day  of  July,  1901,  restraining  and  enjoining  the  defendant,  his 
agents  and  servants,  "  from  showing,  displaying  or  otherwise  using 
during  the  pendency  of  this  action  in  or  upon  any  papers,  devices^ 
sign  or  signs,  or  otherwise,  in  the  business  conducted  by  the  defend- 
ant at  Nos.  120-122  West  Broadway,  in  tlie  borough  of  Manhattan^ 
city  of  New  York,  or  elsewhere,  the  name  of  '  Hildreth '  separately 
or  conjunctively  with  any  other  name,  designation  or  description.'^ 

William  Hughes^  for  the  appellant. 

William  Victor  Ooldherg^  for  the  respondents. 
Laughlin,  J. : 

In  the  year  1883,  appellant  and  Henry  Phelps  Hildreth  formed  a 
copartnership  as  manufacturers  and  commission  merchants  dealing- 
in  honey,  beeswax,  maple  sugar  and  maple  syrup  and  carried  oa 
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business  at  No.  90  Hudson  street  in  the  city  of  New  York.  In 
1884  Luther  S.  Hildreth  became  a  member  of  the  firm  and  the  firm 
name  was  changed  to  McCaul  &  Hildreth  Bros.  The  firm  remained 
the  same  until  1888,  when  appellant  retired  and  Henry  Segelken 
entered  the  firm  as  a  partner.  The  business  was  then  continued 
under  the  firm  name  of  Hildreth  Bros.  &  Segelken.  In  1895  Henry 
Phelps  Hildreth  withdrew  as  a  partner  and  the  firm  name  became 
Hildreth  &  Segelken.  In  1898  Luther  S.  Hildreth  died,  and  his 
wife,  Demie  W.  Hildreth,  who  succeeded  to  his  interests,  became  a 
member  of  the  firm  and  the  business  was  and  still  is  continued  under 
the  name  of  Hildreth  &  Segelken. 

Each  successive  firm  succeeded  to  the  good  will  of  the  former 
firm.  For  about  thirteen  years  prior  to  the  1st  day  of  May,  1901, 
the  firm  business  was  conducted  at  Nos.  120  and  122  West  Broadway. 
On  that  day  the  firm  changed  its  place  of  business  to  Nos.  265  and 
267  Greenwich  street.  The  appellant,  prior  to  his  connection  with 
the  firm,  had  experience  in  this  line  of  business  as  an  employee  of 
the  firm  of  H,  K.  &  F.  B.  Thurber  &  Co.,  and  after  withdrawing 
from  the  firm  to  which  plaintiffs  are  successors  in  1888,  he  engaged 
in  the  same  line  of  business  as  a  broker  on  his  own  account  at  198 
Duane  street  and  so  continued  until  1892.  After  being  out  of  the 
business  for  about  four  years  he  resumed  business  in  1896  in  Brook- 
lyn, continuing  it  until  1899.  In  May,  1899,  he  entered  the  employ 
of  plaintiffs  and  continued  in  such  employ  until  May  1,  1901. 

He  claims  to  have  entered  into  a  copartnership  with  Henry 
Phelps  Hildreth  on  the  11th  day  of  May,  1901.  The  articles  of 
copartnership  were  not  produced,  but  by  their  terms,  as  stated  by 
appellant,  he  was  to  furnish  the  entire  capital,  which  was  to  be  $6,000, 
and  was  to  have  charge  of  the  business  and  Hildreth  was  to  share 
in  the  profits  as  if  he  had  contributed  the  sum  of  $500  to  the  capital. 

Hildreth  was  old,  in  poor  health,  had  no  means,  and  judgments 
in  large  amounts  had  been  entered  against  him,  which  remained 
unsatisfied.  He  had  worked  as  a  clerk  for  a  time  after  leaving  the 
firm  in  1895,  but  for  many  years  had  been  out  of  business.  He  was 
defendant's  brother-in-law. 

The  defendant  rented  the  premises  120  and  122  West  Broadway 
for  a  period  of  thirteen  years  shortly  after  the  same  were  vacated 
by  the  plaintiffs.    In  place  of  the  sign  which  respondents  had  on 
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the  building,  appellant  caused  the  sign  "  Hildreth,  McCaul  Co."  to 
be  erected  in  large  letters  and  the  words  "  Jos.  M.  McCaul,  Prop." 
in  small  letters  underneath.  He  prepared  letter-heads  quite  like 
those  used  by  the  plaintiffs,  excepting  that  in  place  of  the  firm  name 
"Hildreth  &  Segelken,"  the  firm  name  of  "Hildreth,  McCaul  Co." 
in  large  letters  with  the  words  "  Jos.  M.  McCaul,  Prop."  appeared, 
and  with  that  heading  he  caused  a  circular  to  be  issued  to  the  trade, 
signed  "  Hildreth,  McCaul  Co.,  Jos.  M.  McCaul,  Prop.,"  stating, 
among  other  things,  "  We  have  organized  this  new  honey,  beeswax, 
maple  sugar  and  maple  syrup  firm,  and  have  located  ourselves  at 
the  old  stand  which  we  established  fifteen  years  ago.  We  will  con- 
tinue to  carry  a  full  Hue  of  the  diflfei-ent  kinds  of  honey.  *  *  * 
Our  experience  for  the  past  twenty-five  years  in  this  line  of  goods 
enables  us  to  make  selections  and  give  you  entire  satisfaction." 

It  was  shown  by  aflSdavit  that  the  Bittdstreet  Mercantile  Agency 
published  a  report  of  appellant's  firm  and  business,  stating  that 
appellant  represented  that  Henry  P.  Hildreth  was  not  his  partner, 
but  that  he  paid  a  consideration  for  the  use  of  his  name,  and  that 
the  Wilbur  Mercantile  Agency  published  a  report  to  the  eflfect  that 
appellant  was  successor  to  the  plaintiffs.  It  also  appeared  that  con- 
fusion in  business  has  resulted,  and  that  orders  intended  for  respond- 
ents were  received  by  appellant,  and  that  customers  of  plaintiffs 
were  misled  by  the  circular  and  supposed  that  appellant  had  suc- 
ceeded respondents  in  business. 

Shortly  after  the  commencement  of  this  action  and  before  the 
hearing  on  which  the  injunction  order  was  granted,  Henry  Phelps 
Hildreth  died.  Other  facts  were  stated  in  the  moving  affidavits 
tending  to  show  that  appellant  was  not  acting  in  good  faith  in  the 
use  of  the  name  "  Hildreth,"  which  he  caused  to  be  placed  before 
his  own  as  has  been  seen. .  These  facts  were  controverted  by  appel- 
lant's affidavit. 

We  think  the  moving  papers  were  sufficient  to  justify  the  infer- 
ence of  such  bad  faith  in  this  regard,  and  to  warrant  an  injunction. 
The  order  granted,  however,  is  too  broad,  in  that  it  absolutely 
enjoins  the  use  of  the  name  "  Hildreth "  by  the  appellant  in  his 
business.  Doubtless  this  was  owing  to  the  death  of  Hildreth,  it  not 
appearing  that  appellant  had  any  right  to  continue  the  use  of  his 
name. 
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An  individual  has  a  right  to  use  his  own  name  in  connection  with 
his  business  and  in  advertising  the  same,  provided  he  acts  in  good 
faith  and  does  not  deceive  the  pubUc  or  mislead  those  with  whom 
he  seeks  to  do  business  as  to  the  identity  of  his  business  or  his  firm 
to  the  injury  or  prejudice  of  others  competing  in  the  same  line  of 
business.  {Devlin  v.  Devlin^  69  N.  T.  213 ;  Meneely  v.  Menedy^  62 
id.  427.)  The  rule  was  well  stated  by  Rapallo,  J.,  in  Meneely  v. 
Meneely  {8upra\  as  follows :  '^  The  manner  of  using  the  name  is  all 
that  would  be  enjoined,  not  the  simple  use  of  it ;  for  every  man 
has  the  absolute  right  to  use  his  own  name  in  his  own  business,  even 
though  he  may  thereby  interfere  with  or  injure  the  business  of 
another  person  bearing  the  same  name,  provided  he  does  not  resort 
to  any  artifice  or  contrivance  for  the  purpose  of  producing  the 
impression  that  the  establishments  are  identical  or  do  anything 
calculated  to  mislead.  Where  the  only  confusion  created  is  that 
which  results  from  the  similarity  of  the  names  the  courts  will  not 
interfere.  A  person  cannot  make  a  trade  mark  of  liis  own  name,  and 
thus  obtain  a  monopoly  of  it  which  will  debar  all  other  persons  of 
the  same  name  from  using  their  own  names  in  their  own  business." 
We  think  he  has  the  same  right  to  form  a  copartnership  with  an 
individual  of  any  name  and  to  use  the  name  of  his  copartner  in 
connection  with  the  business  or  in  adv.ertising  it,  and  he  should  not 
be  enjoined  from  so  doing. 

If  upon  the  trial  the  plaintiffs  establish  a  case  for  permanent 
injunction  the  court  will  protect  the  defendant's  rights  by  confining 
the  injunction  to  the  manner  of  using  the  name  as  indicated  by 
these  authorities.  So  far  sa  this  appeal  is  concerned,  we  will  merely 
modify  the  injunction  order  by  adding  at  the  end  of  the  enjoining 
clause  the  words  "  without  the  further  order  of  the  court,"  and  as 
thus  modified  it  is  affirmed,  with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
with  ten  dollars  costs  and  disbursements. 
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70         I6t} 
_38Mi8»i29|       Louis  J.  Frey,  Respondent,  v.  David  M.  Tobbey,  Appellant. 

Bankruptcy — a  diniharge  does  not  eowr  an  indebtidneBS  created  bif fraud — effect  of 
the  proof  of  the  daim  in  harikruptey  on  the  right  to  mibeeguenUy  sue  thereon — 
election. 

The  words,  "  while  acting  as  an  officer  or  in  any  fiduciary  capacity,"  used  in 
subdivision  4  of  section  17  of  the  United  States  Bankruptcy  Law,  excepting 
from  the  operation  of  the  discharge  in  bankruptcy  an  indebtedness  **  created 
by  his  fraud,  embezzlement,  misappropriation  or  defalcation  while  acting  as 
an  officer  or  in  any  fiduciary  capacity,'*  do  not  qualify  the  wiMs  "fraud," 
**  embezzlement,"  and  *'  misappropriation,"  but  only  the  word  *'  defalcation."* 

Proof  in  the  bankruptcy  proceeding  of  an  indebtedness  created  by  the  fraud  of 
the  bankrupt  does  not  constitute  an  election  which  will  estop  the  creditor  from 
subsequently  bringing  an  action  against  the  bankrupt  to  recover  the  indebt- 
edness created. 

SenUde,  that  if  it  be  conceded  that  the  creditor  waived  the  tort  by  proving  his 
claim  in  bankruptcy,  he  might  subsequently  bring  an  action  against  the  bank- 
rupt on  contract,  and  if  the  discharge  in  bankruptcy  were  pleaded  he  might, 
in  rebuttal,  show  that  the  debt  was  created  by  fraud,  not  to  change  his  cause 
of  action  from  contract  to  fraud,  but  to  prevent  it  from  being  barred  by  the 
discharge  in  bankruptcy. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  David  M.  Torrey,  by  permission,  from 
a  determination  of  the  Appellate  Term  of  the  Supreme  Court, 
affirming  a  judgment  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Manhattan,  ninth  district,  in  favor  of  the  plain- 
tiff, entered  on  the  28th  day  of  June,  1901 ;  and  also  (as  stated  in 
the  notice  of  appeal)  from  a  judgment  of  the  said  Appellate  Term 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  Ist  day  of  November,  1901. 

Hdbert  A.  B.  Dayton^  for  the  appellant. 

Walter  J,  Hosensteinj  for  the  respondent. 

Laughlin,  J. : 

The  pleadings  in  the  Municipal  Court  were  oral.  The  record 
shows  that  the  complaint  was  "for  money  obtained  by  fraud.'* 

♦See  Matter  of  BuUis  (68  App.  Div.  5C8). 
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The  answer  was  a  general  denial  and  a  plea  of  discharge  in  bank- 
ruptcy. The  defendant  was  a  private  banker,  and  between  the  5th 
and  lltli  days  of  October,  1898,  the  plaintiff  deposited  with  him  the 
sum  of  $150.  The  balance  of  this  deposit  standing  to  the  credit  of 
the  plaintiff  on  the  last- mentioned  date  was  $123.19,  no  part  of 
which  has  been  paid.     The  action  was  brought  to  recover  that  sum. 

On  the  13th  day  of  October,  1898,  the  defendant  made  a  general 
assignment  for  the  benefit  of  his  creditora  which  was  filed  the  next 
day ;  and  on  the  seventeenth  day  of  December  thereafter,  on  the 
petition  of  his  creditors,  he  was  duly  adjudged  a  bankrupt  by  the 
United  States  District  Court.  In  the  bankruptcy  proceedings  the 
plaintiff  filed  proof  of  a  claim  in  the  same  amount  for  "  money 
deposited "  with  the  defendant  "while  acting  in  the  capacity  of 
banker."  On  the  29th  day  of  March,  1899,  the  defendant  was 
duly  discharged  by  said  court  from  all  debts  provable  in  bank- 
ruptcy which  existed  on  the  day  he  was  adjudged  a  bankrupt 
"  excepting  such  debts  as  are  by  law  excepted  from  the  operation  of 
a  discharge  in  bankruptcy." 

The  appellant,  without  conceding  fraud  on  his  part  in  contract- 
ing this  indebtedness,  rests  his  appeal  solely  upon  the  grounds :  (1) 
That  respondent  having  proved  his  debt  upon  contract  waived  his 
right  to  recover  upon  the  ground  of  fraud  ;  and  (2)  that  even  if 
there  was  actual  fraud  on  his  part,  still  the  debt  has  been  discharged 
by  the  discharge  in  bankruptcy.  The  trial  court  and  the  Appellate 
Term  have  determined  that  there  was  fraud  on  the  part  of  appellant 
in  receiving  these  deposits  when  he  was  hopelessly  insolvent.  We 
do  not  deem  it  necessary,  inasmuch  as  the  appellant  has  not  seen 
fit  to  present  the  point,  to  scrutinize  the  evidence,  in  the  light  of 
the  decisions  applicable,  for  the  purpose  of  determining  whether  a 
finding  that  positive  fraud,  involving  moral  turpitude  or  intentional 
wrong,  might  be  inferred  therefrom. 

The  effect  of  the  discharge  in  bankruptcy  must  \ye  determined  by 
a  consideration  of  the  Bankruptcy  Act  of  July  1,  1898,  and  the 
decisions  thereunder,  and  those  construing  the  corresponding  pro- 
visions of  the  former  Bankruptcy  Laws.  -  Section  17  of  the  present 
Bankruptcy  Law,  so  far  as  material  to  our  inquiry,  provides  as  fol- 
lows :  "  A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as    *    *    *    (2)  are  judgments  in 
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actions  for  frauds,  or  obtaining  property  by  false  pretenses  or  falso 
representations,  or  for  willful  and  malicious  injuries  to  the  person 
or  property  of  anotlier ;  *  *  *  or  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or  defalcation  while  acting 
as  an  officer  or  in  any  fiduciary  capacity."  (30  U.  S.  Stat,  at  Large, 
650.) 

The  provisions  of  the  Bankruptcy  Act  of  1867,  corresponding 
with  the  two  subdivisions  quoted,  so  far  as  that  act  contained  pro- 
visions on  the  subject,  were  embraced  in  section  33  of  the  act  of 
1867  (14  U.  S.  Stat,  at  Large,  533),  wliich  is  the  same  as  section  5117 
of  the  United  States  Revised  Statutes,  which  provided  as  follows : 
"  No  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  by  proceedings  in  bankruptcy." 

The  appellant  contends  that  the  words  "  while  acting  as  an  officer 
or  in  any  fiduciary  capacity,"  in  subdivision  4  of  section  17  of  the 
act  of  1898,  related  not  only  to  "  defalcation  "  but  also  to  the  words 
"fraud,"  "embezzlement"  and  "misappropriation."  In  other 
words,  he  contends  that  debts  created  by  fraud  are  not  necessarily 
dischargeable  in  bankruptcy,  but  in  order  not  to  be  that  the  fraud 
must  have  occurred  while  the  defendant  was  acting  as  an  officer 
or  in  some  fiduciary  capacity.  This  was  neither  the  grammatical 
nor  judicial  construction  of  section  5117  of  the  United  States 
Revised  Statutes.  {Shddan  v.  Clews,  13  Abb.  N.  C.  41 ;  Bradner 
V.  Strang,  89  N.  Y.  299 ;  aflfd.,  114  U.  S.  555 ;  Schroedei*  v.  Frey, 
60  Hun,  58 ;  affd.,  131  N.  Y.  562 ;  Stokes  v.  Mason,  10  R.  I.  261 ; 
Bradenberg  Bank.  [2d  ed.]  273.) 

The  construction  of  subdivision  4  herein  quoted  has  been  fre- 
quently discussed  judicially,  but  we  find  no  controlling  precedent. 
The  view  presented  by  appellant  seems  to  have  been  adopted  by  the 
Appellate  Division  in  the  fourth  department  in  Matter  of  BvUis  (68 
App.  Div.  608 ;  73  N.  Y.  Supp.  1047),  but  the  construction  of  sub- 
division 4  was  not  essential  to  the  decision  in  that  case.  The  question 
there  was  whether  9»  judgment  had  been  discharged  by  a  discharge  in 
bankruptcy  of  the  judgment  debtor,  and  the  point  decided  was  that  the 
judgment  had  been  recovered  in  an  action  for  fraud,  and,  therefore, 
was  excepted  from  the  operation  of  such  discharge  by  subdivision  2 
of  said  section  17.     It  is  true  that  the  provisions  with  reference  to 
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a  discharge  in  bankruptcy  under  the  present  law  are  somewhat  dif- 
ferent from  those  of  the  former  act  of  Congress,  but  we  think  the 
change  has  restricted  rather  than  extended  the  effect  of  a  discharge. 
Subdivision  2  of  section  17  excepts  from  the  discharge  judgments 
for  willful  and  malicious  injuries  to  the  property  of  another.  There 
was  no  similar  exception  in  the  former  statute.  Under  the  construc- 
tion of  the  former  Bankruptcy  Law  causes  of  action  against  factors, 
agents,  commission  merchants,  bailees  and  auctioneers  for  conver- 
sion or  misappropriation  of  funds  or  property  were  discharged,  it 
being  held  that  the  debts  for  fraud  not  dischargeable  were  those 
where  there  was  actual  positive  fraud  as  distinguished  from  implied 
or  constructive  fraud,  and  that  the  debts  created  by  defalcation 
while  acting  in  a  fiduciary  character  embraced  only  those  debts 
incurred  by  a  breach  of  a  technical  as  distinguished  from  an  implied 
trust.  {Lawrence  v.  Harringt<yfi^  122  N.  Y.  408 ;  Mulock  v, 
Byrnes,  129  id.  23 ;  Uennequin  v.  Clews,  77  id.  427  ;  affd.,  Ill  U. 
S.  676 ;  iT^oZ  v.  Clark,  95  id.  704 ;  Upshur  v.  Briscoe,  138  id. 
365 ;  Loveland  Bank.  §  295.)  In  view  of  these  decisions  we  regard 
the  addition  of  the  word  "  misappropriation  "  inserted  in  subdivis- 
ion 4  of  section  17  of  the  act  of  1898,  which  was  not  in  the  former 
act,  as  quite  significant  and  as  designed  to  except  from  the  discharge 
the  classes  of  debts  last  referred  to  which  were  discharged  under 
the  former  Bankruptcy  Law.  It  will  also  be  observed  that  the 
word  "  public,"  qualifying  "  officer,"  in  the  former  statute  has  been 
omitted  from  the  act  of  1898. 

It  seems  to  be  the  view  of  the  text  writers  and  of  the  Federal 
judges,  so  far  as  this  question  has  been  considered,  that  Congress  in 
this  change  of  phraseology  intended  no  change  whatever  with  ref- 
erence to  the  character  of  the  debts  created  by  fraud  which  are  not 
dischargeable.  (Collier  Bank.  [3d  ed.]  198,  991 ;  Loveland  Bank. 
§§  293,  295 ;  MaUer  of  Thomas,  1  Am.  Bank.  Rep.  516 ;  Matter 
of  Moreau  Lieber,  3  id.  217.)  If  the  words  '*  fraud,"  "  embezzle- 
ment "  and  "  misappropriation "  are  all  qualified  by  the  clause 
"  while  acting  as  an  officer  or  in  any  fiduciary  capacity,"  it  is  diffi- 
cult to  see  the  purpose  of  the  use  of  the  word  "  fraud"  at  all. 

The  respondent's  claim  not  having  been  merged  in  a  judgment, 
subdivision  2  of  section  17,  hereinbefore  quoted,  has  no  application 
and  we  do  not  think  that  said  subdivision  tends  to  sustain  the  appel- 
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lant's  contention.  It  will  be  observed  that  there  was  no  correspond- 
ing provision  under  the  former  law  expressly  exempting  from  the 
discharge  causes  of  action  for  fraud  that  have  merged  in  judgments. 
There  appears  to  have  been  some  doubt  whether  such  judgments 
would  remain  enforcible,  and,  in  view  of  the  fact  that  Congress  pro- 
vided in  subdivisions  1  and  5  of  section  63  (30  U.  S.  Stat,  at  Large, 
562)  for  proving  judgments  as  debts,  this  subdivision  was  doubtless 
enacted  to  obviate  such  question  as  well  as  to  provide  for  cases,  as 
has  been  seen,  that  were  neither  covered  by  the  former  law  nor 
included  in  subdivision  4  of  the  present  act.  {Matter  of  Lewensohny 
3  Am.  Bank.  Rep.  594,  596 ;  Collier  Bank.  [3d  ed.]  194.) 

The  application  of  subdivision  4,  relating  to  debts  not  in  judg- 
ments, depends  on  how  the  debts  were  created  ;  while  the  applica- 
tion of  subdivision  2,  which  is  confined  to  debts  merged  in  judg- 
ments, depends  not  on  how  the  debts  were  originally  created,  but 
on  the  form  of  action  on  which  the  recovery  was  had  as  shown  by 
the  judgment,  pleadings  and  record.  {Matter  of  Rhutassely  96 
Fed.  Rep.  597  ;  Matter  of  Thomas^  1  Am.  Bank.  Rep.  515  ;  Burn- 
ham  V.  Pidcoch^  58  App.  Div.  273 ;  Matter  of  BuUis,  supra  ;  Col- 
lier Bank.  [3d  ed.]  194.) 

We  are  of  the  opinion,  therefore,  that  this  indebtedness  having 
been  created  by  the  fraud  of  the  appellant  was  not  discharged  by 
the  decree  in  bankruptcy. 

The  appellant's  contention  that  the  respondent  is  estopped  from 
prosecuting  this  action  by  his  election  to  prove  his  claim  in  bank- 
ruptcy remains  to  be  considered.  A  binding  election  can  only  be 
made  where  a  party,  with  full  knowledge  of  all  the  material  facts, 
adopts  a  remedy  which  is  inconsistent  with  another  remedy  then 
open  to  him.  {Crossman  v.  U.  R.  Co.^  127  N.  Y.  34.)  We  fail 
to  discover  any  inconsistency  between  the  remedy  pursued  by  the 
respondent  in  the  bankruptcy  court  and  that  adopted  by  bringing 
this  action.  It  does  not  necessarily  appear  that  the  respondent 
waived  the  tort  by  filing  proof  of  his  claim  in  bankruptcy.  If  not, 
merely  proving  the  indebtedness  which  concededly  existed  and 
which  was  induced  by  fmud,  would  not  be  inconsistent  with  subse- 
quently bringing  an  action  to  recover  the  money  obtained  by 
the  fraud.  {StoJces  v.  Mason^  10  R.  I.  261 ;  Sheldon  v.  Clews^ 
supra ;  Bickford  v.  Ba/ma/rdj  8  Allen,  314.)    But  if  the  neces- 
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sary  inference  from  the  record  be  that  he  waived  the  cause  of 
action  for  the  tort^  still  this  case  may  be  treated  as  an  action  on 
contract  to  recover  the  money  on  an  implied  promise  to  repay  tlie 
same.  The  mere  fact  that  it  appeara  to  have  been  alleged  that  the 
money  was  obtained  by  fraud  is  not  decisive  that  the  action  is  not 
upon  contract.  Subdivision  4  of  section  549  of  the  Code  of  Civil 
Procedure  classifies  an  action  to  recover  a  debt  induced  by  fraud  as 
an  action  on  contract.  The  allegation  of  fraud  is  essential  only  for 
the  purpose  of  obtaining  an  order  of  arrest  or  body  execution. 
{Ewart  V.  Schwartz,  48  N.  Y.  Super.  Ct.  390.)  The  allegations  of 
fraud  may  be  treated  as  surplusage  and  perhaps  they  would  have 
been  stricken  out  if  the  appellant  had  pleaded  an  election  of 
remedies.  The  law  seems  to  be  well  settled  that  proof  of  a  cause 
of  action  in  bankruptcy  does  not  bar  an  action  thereon  subsequently 
where  the  claim  has  not  been  fully  paid.  There  is  no  inconsistency 
where  the  same  claim  is  asserted  in  each  forum  and  there  can  be  no 
bar  without  complete  payment  except  the  debt  be  dischargable. 
The  claimant  may  sue  on  contract,  and  if  the  discharge  in  bank- 
rupt<;y  be  pleaded  he  may  in  rebuttal  show  that  the  debt  was 
created  by  fraud,  not  to  change  his  cause  of  action  from  contract  to 
fraud,  but  to  prevent  its  being  barred  by  the  discharge  in  bank- 
ruptcy. {ArgaU  v.  Jacobs,  87  N.  Y.  110 ;  Schroeder  v.  Frey,  60 
Hun,  58 ;  aflfd.,  131  K  Y.  562 ;  Stewart  v.  Emerson,  52  K.  H. 
301 ;  Bi-andenberg  Bank.  273.)  As  to  these  creditors  whose  claims 
would  be  discharged  it  is  well  settled  that  proof  of  their  claims 
does  not  deprive  them  of  pui'suing  any  other  remedy  if  the  bank- 
rupt be  not  discharged.  (Collier  Bank.  [3d  ed.]  188 ;  Whitney  v. 
Crafts,  10  Mass.  23 ;  Dingee  v.  Becker,  Fed.  Cas.  No.  3,919.) 

There  would  seem  to  be  no  reason  in  holding  that  the  proof  of  a 
claim  in  bankruptcy  is  an  election  which  debars  the  creditor  from 
afterwards  pursuing  the  debtor  for  the  same  claim  unless  it  be  one 
dischargeable  in  bankruptcy.  The  claim  being  provable  in  bank- 
ruptcy, there  is  no  inconsistency  in  permitting  the  creditor  to  prove 
it  and  share  in  the  distribution  and  subsequently  adopt  other 
remedies  for  collecting  the  balance  of  the  claim. 

These  views  lead  to  an  affirmance  of  the  determination  of  the 
Appellate  Term,  with  costs. 
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O'Brien,  McLaughlin  and  Hatch,  JJ.,  concurred  ;  Van  Brunt, 
P.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.     I  am  of  the  opinion  that  the  proving  of  the  claim  in 
bankruptcy  was  an  election. 

Determination  of  Appellate  Terra  affirmed,  with  costs. 


The  Tribune  Association,  Appellant  and  Respondent,  v.  Eisner 
&  Mendelson  Company,  Respondent  and  Appellant. 

Excuse  or  waiver  of  performance  of  a  contra^  —  it  cannot  be  sJiown  under  a  plea  of 
performance—  action  for  breach  of  a  contract  only  partially  performeci  by  the 
plaintiff —  the  expense  of  the  full  performance  of  the  contract  may  be  ehown  by  the 
defendant. 

Where  the  complaint  in  an  action  to  recover  damages  for  the  breach  of  a  contract 
alleges  full  performance  by  the  plaintiff,  proof  of  matters  excusing  or  waiving 
such  performance  is  not  admissible  and  a  recovery  cannot  be  had  upon  that 
theory — at  least,  where  the  defendant  did  not  repudiate  the  contract. 

Semtle^  that,  where  the  contract  has  been  only  partially  performed  by  the  plain- 
tiff, owing  to  the  alleged  breach  of  the  contract,  the  amount  of  the  expense  to 
which  the  plaintiff  would  be  put  in  performing  the  contract  may  be  shown  in 
reduction  of  the  recovery. 

Appeal  by  the  plaintiff.  The  Tribune  Association,  from  that 
portion  of  a  judgment  of  the  Supreme  Court,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of  May, 
1901,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury,  as  amended  nunc  pro  tunc  by  an  order 
entered  in  said  clerk's  office  on  the  31st  day  of  May,  1901,  which 
dismisses  the  plaintiff's  first  cause  of  action  upon  the  merits. 

Also,  an  appeal  by  the  defendant,  Eisner  &  Mendelson  Company, 
from  so  much  of  said  judgment  as  dismisses  the  defendant's  counter- 
claim upon  the  merits,  and  awards  judgment  in  favor  of  the  plaintifE 
upon  the  second  cause  of  action. 

Sdden  Bdcon^  for  the  plaintiff. 

Julius  J.  Franky  for  the  defendant 
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Ladghlin,  J. : 

The  complaint  contains  two  caasesof  action  and  the  answer  inter- 
poses a  counterclaim.  The  case  was  tried  before  the  court,  a  jury 
trial  having  been  waived.  The  decision  directed  the  dismissal  of 
the  complaint  upon  the  merits  as  to  the  first  cause  of  action  and 
also  a  dismissal  of  the  counterclaim  upon  the  merits  and  granted 
judgment  for  the  plaintiff  upon  its  second  cause  of  action.  The 
plaintiff  appeals  from  the  judgment  in  so  far  as  its  first  cause  of 
action  is  dismissed,  and  defendant  appeals  from  that  part  of  the 
judgment  dismissing  its  counterclaim  and  awarding  a  recovery  in 
favor  of  the  plaintiff  upon  the  second  cause  of  action. 

The  plaintiff's  first  cause  of  action  is  for  a  balance  due  on  an 
agreement  in  writing  for  advertising,  and  it  alleges  full  performance 
of  the  contract  on  its  part.  The  material  allegations  relating  to  the 
first  cause  of  action  are  put  in  issue  by  the  answer.  The  contract 
on  which  the  first  cause  of  action  was  founded  was  in  writing  and  was 
made  on  the  10th  day  of  November,  1893.  The  plaintiff  therein 
agreed  to  insert  for  the  defendant  "  30,000  lines  daily  &  Sunday 
advertising  *  *  *  at  the  same  price  as  paid  heretofore."  It 
was  further  therein  provided  that  the  advertising  should  be  done 
within  the  succeeding  sixteen  months  and  be  paid  for  in  fully  paid 
unassessable  capital  stock,  $100  per  share,  of  the  "Johann  Hoff" 
corporation,  organized  under  the  laws  of  West  Virginia  with  a 
capital  of  $750,000,  which  shares  were  to  be  issued  quarterly  as  the 
advertising  was  done,  and  were  to  be  purchased  of  the  plaintiff  at 
par  by  the  defendant  within  two  years  after  such  issue. 

The  plaintiff  has  only  published  about  two-thirds  of  the  adver- 
tising agreed  to  be  published  under  the  contract,  and  for  that  it  has 
been  fully  paid.  The  price  paid  by  the  defendant  theretofore  for 
similar  advertising  was  forty  cents  per  line  less  fifteen  per  cent,  or 
net,  thirty-four  cents.  The  plaintiff  seeks  to  recover  at  this  con- 
tract price  for  the  remainder  of  the  advertising  which  it  has  not 
published.  The  defendant  duly  raised  the  objection  that  as  the 
complaint  was  for  performance,  the  plaintiff  could  not  recover  on 
the  theory  of  waiver  of  full  performance,  and  the  complaint  was  not 
amended  in  this  regard.  The  contention  of  the  plaintiff  is  that  it 
was  ready  and  willing  to  perform,  but  that  the  defendant  failed  to 
furnish  the  advertising  matter  with,  which  it  could  perform,  and  its 
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counsel  cites  the  case  of  Smith  v.  Wetmore  (167  N.  Y.  234)  to  sus- 
tain this  proposition.  In  that  case  the  evidence  showing  perform- 
ance on  the  part  of  the  plaintijS  was  received  without  objection,  and 
the  complaint  was  for  that  reason  amended  on  appeal  to  conform  to 
the  proof,  and  we  think  the  rule  stated  by  the  court,  that  "  when 
performance  of  a  contract  is  alleged  by  the  plaintiff  and  denied  by 
the  defendant,  it  is  competent  for  the  plaintiff  to  prove  that  the 
defendant  would  not  allow  him  to  perform,  or  repudiated  the  con- 
tract, or  had  committed  a  breach  of  it  himself,  by  hindering  perform- 
ance or  refusing  to  abide  by  its  obligations,"  does  not  apply  in  this 
case.  Here  the  defendant  did  not  repudiate  the  contract.  It 
merely  failed  to  call  upon  the  plaintiff  to  perform,  and  the  plain- 
tiff made  no  request  for  performance  on  the  part  of  the  defend- 
ant. We  think  this  case  is  governed  rather  by  the  doctrine  now 
firmly  established  that  under  a  complaint  for  full  performance  of  a 
contract,  proof  of  matters  excusing  or  waiving  performance  is  not 
admissible,  and  a  recovery  may  not  be  had  upon  that  theory. 
(Oatling  v.  Central  Spar  Vereiuy  67  App.  Div.  60;  JF'ox  v. 
Davidson^  36  id.  159;  La  Chicotte  v.  Rickinond  B,  cfe  El.  Co.^  15 
id.  380;  Weeks  v.  O'Brien,  141  N.  Y.  199.)  The  defendant 
had  a  right  to  assume  that  the  plaintiff  intended  to  show  as 
it  alleged  that  it  advertised  30,000  lines,  the  full  quota  specified 
in  the  contract.  The  defendant  was  justified  in  resting  upon  its 
defense  that  the  contract  had  not  been  fully  performed  and  that  the 
plaintiff  had  been  fully  paid  for  the  work  done.  Had  the  plain- 
tiff alleged  a  breach  of  the  contract  on  the  part  of  the  defendant 
in  failing  to  furnish  it  the  advertising  matter  and  sought  to  recover 
the  profits  it  would  have  made  on  performance,  the  defendant  might 
have  interposed  a  different  defense  and  would  then  be  in  the  posi- 
tion of  reducing  plaintiff's  recovery  by  the  amount  of  the  expense 
to  which  plaintiff  would  be  put  in  performing  the  contract.  {Hovy- 
ard  V.  Daly^  61  N.  Y.  362.)  It  follows  that  the  complaint  as  to 
the  first  cause  of  action  was  properly  dismissed. 

The  second  cause  of  action  alleged  is  both  upon  an  express  con- 
tract and  upon  a  quantum  meruit  for  advertising  between  the  3d 
day  of  October  and  the  15th  day  of  December,  1895.  The  plaintiff 
proved  that  during  this  time  it  published  2,553  lines  of  advertising 
matter  for  the  defendant,  the  reasonable  value  of  which  was  $1,794 
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and  it  has  recovered  the  full  amount.  This  recovery  is  on  the  basis 
of  forty  cents  per  line  and  double  charge  for  display,  which  was  the 
usual  rate  charged  by  the  plaintiff  in  the  absence  of  a  special  writ- 
ten contract. 

If  the  defendant's  liability  for  this  advertising  was  on  a  quantum^ 
meruit  we  do  not  agree  with  the  contention  of  the  defendant  that 
the  evidence  is  insufficient  to  sustain  the  recovery.  It  is  further 
claimed,  liowever,  that  this  advertising  was  done  under  written  con- 
tract which  fixes  the  price  to  be  charged  at  thirty-three  and  one- 
third  cents  per  line  less  fifteen  per  cent,  or  twenty-eight  and  one- 
third  cents  net,  with  no  extra  charge  for  display.  Mr.  Eisner,  the 
secretary  of  the  defendant,  testified  that  in  the  early  part  of  the 
summer  of  1895  the  manager  of  the  plaintiffs  advertising  depart- 
ment, Mr.  Masters,  since  deceased,  called  upon  him  with  reference 
to  making  a  new  contract  for  advertising ;  tliat  he  told  Mr.  Masters 
that  he  understood  the  plaintiff  was  giving  lower  rates  to  other 
advertisers  than  to  defendant,  whereas  he.  Masters,  had  constantly 
assured  the  witness  that  the  defendant  was  getting  the  lowest  price, 
and  that  was  the  reason  it  made  the  30,000-line  contract  in  1893 ; 
that  Mr.  Masters  said  that  some  advertisers  got  a  page  rate  covering 
ten  pages  at  thirty-three  and  one-third  cents  less  fifteen  per  cent, 
and  that  they  were  allowed  to  split  it  up  in  certain  spaces  as  long  aa 
it  covered  ten  pages ;  that  the  witness  replied  that  that  only  made 
20,000,  and  asked  how  Mr.  Masters  expected  him  to  obtain  a  new 
contract  from  the  defendant  when  it  had  been  overcharged,  and 
farther  said  that  unless  Mr.  Masters  could  give  the  rebate  to  the 
defendant  on  the  space  already  used  "  we  will  not  start  on  a  new 
contract  in  the  Fall ;"  that  Mr.  Masters  replied,  "  I  will  try  to  get 
you  a  new  contract  for  the  Fall,  allowing  us  the  rebate  on  the  space 
already  used ; "  that  after  extended  negotiations  Mr.  Masters  finally 
agreed  to  this  proposition  on  the  30th  day  of  September,  1895,  and 
the  witness,  in  the  presence  of  Mr.  Masters,  dictated  a  letter  to  his 
stenographer  addressed  to  "  G.  H.  Haulenbeek  Advertising  Agency," 
through  which  the  business  between  plaintiff  and  defendant  had 
been  theretofore  carried  on,  as  follows : 

"  Gentlemen. — We  beg  to  inform  vou  that  we  have  made  an 
arrangement  with  the  New  York  Tribune  through  Mr.  Masters, 
and  we  hereby  authorize  you  to  give  them  the  contract  for  50,000 
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lines,  full  preferred  position  at  28^  cents  per  line,  to  be  used  during 
three  years ;  no  extra  charge  for  display,  cuts  or  position. 

"  From  the  first  bills  rendered  under  this  contract  you  will  please 
deduct  the  amount  of  $646.83  on  the  Hoff  account  and  $487.20  on 
the  Carlsbad  account,  due  us  from  this  paper  on  the  old  contract. 
"  Yours  very  truly, 

"EISNER  &  MENDELSON  CO., 

"Per  Eisner." 

This  letter  was  written  out,  signed  and  delivered  to  Mr.  Mas- 
ters and  by  him  delivered  to  the  advertising  agency  on  October 
2,  1895,  and  he  thereupon  received  copy  for  advertising  matter  and 
commenced  performance  of  the  contract.  A  few  days  later  Mr. 
Masters  received  a  letter  from  the  advertising  agency  under  date  of 
October  4, 1895,  containing  an  order  for  this  advertising  which  he 
accepted  in  writing  for  the  plaintiff.     This  letter  was  as  follows : 

"  Please  enter  our  order  for  fifty  thousand  (50,000)  agate  lines,  to 
be  used  for  the  advertising  of  the  Eisner  &  Mendelson  Co.  and 
Johann  Hoff,  as  per  copy  and  instructions  furnished  by  us  from 
time  to  time.  This  amount  of  space  to  be  used  within  two  years  if 
possible.  If  not,  an  extension  will  be  given  for  the  balance. 
Position  of  this  advertising  is  to  be  at  top  of  column  and  alongside 
reading  or  first  following  reading  and  alongside  reading.  No  extra 
charge  for  display,  cuts  or  position.  For  this  please  charge  us  28J 
cents  net  per  line  for  space  used  each  month." 

Subsequently  a  misunderstanding  arose  between  the  parties  as  to 
the  terms  of  the  contract  for  this  advertising.  It  appears  from 
the  correspondence  that  Mr.  Masters,  representing  the  plaintiff, 
contended  that  the  understanding  was  that  the  plaintiff,  in  con- 
sideration of  the  rebate  allowed  defendant  on  the  old  contract,  was 
to  receive  cash  for  all  stock  which  it  had  received  from  the  defend- 
ant under  the  former  contract  without  awaiting  the  two  years 
therein  specified,  and  the  defendant's  secretary  contended  that 
there  was  no  such  understanding.  Accordingly  on  the  13th  day 
of  December,  1895,  Mr.  Masters  wrote  the  defendant  reciting  his 
understanding  of  the  contract  and  the  controversy  that  had  arisen 
between  them  and  said  that  since  the  defendant's  understand- 
ing of  the  contract  seemed  to  be  so  entirely  different  from  his,  and 


Digitized  by 


Google 


TRIBUNE  ASSN.  v.  EISNER  &  MENDELSON  CO.     177 
App.  Div.]  First  Department,  March  Term,  1902. 

as  defendant  did  not  seem  inclined  to  talk  the  matter  over  and 
adjust  it  ^^  it  seems  best  to  stop  all  business  now  running  until  such 
adjustment  is  made,  or  new  contract  can  be  made.  Trust  that  this 
will  be  satisfactory,  and  hope  to  have  a  favorable  reply."  On  the  fol- 
lowing day  the  defendant's  secretary  replied  asserting  liis  recollection 
of  the  parol  contract  and  saying,  "  If  you  have  changed  your  mind 
or  your  office  does  not  seem  to  be  satisfied  we  will  stop  just  there 
where  we  left  off  before  I  went  abroad  and  will  consider  the  matter 
as  if  no  agreement  or  contract  bad  been  made  between  us."  On  the 
thirtieth  day  of  the  same  month  Mr.  Masters  replied  to  this  letter, 
reiterating  at  length  his  recollection  of  what  took  place  between 
him  and  the  defendant's  secretary,  and  closing  as  follows :  "  As  you 
know  the  advertising  has  been  stopped  for  the  present  until  an 
adjustment  can  be  made  of  this  business."  On  the  ^d  of  January, 
1896,  the  defendant,  by  its  secretary,  wrote  Mr.  Masters  again,  say- 
ing that  his  recollection  seemed  to  be  correct  in  all  respects  except 
where  he  says  the  new  contract  was  made  on  the  understanding  that 
the  defendant  was  to  pay  for  the  stock  held  by  plaintiff  in  cash,  and 
asserting  that  Mr.  Eisner  had  a  distinct  recollection  to  the  contrary, 
and  this  letter  closed  by  saying  that  Mr.  Eisner  had  informed  Mr. 
Masters  at  the  time  of  the  negotiations  that  the  old  contract  would 
have  to  take  care  of  itself,  and  that  was  the  only  way  he  could 
secure  a  new  contract  from  the  defendant  and  that  he  was  of  the 
same  opinion  still,  and,  therefore,  could  not  see  how  they  could 
come  to  any  settlement  and  that  the  defendant  would  "  simply  have 
to  do  without  the  Tribune.^^ 

Down  to  December  fourteenth  the  plaintiff  had  charged  this 
advertising  to  the  defendant  on  its  books  at  the  rates  specified  in  the 
letter  from  the  defendants  to  the  advertising  agency  and  from  the 
advertising  agency  to  plaintiff's  representative.  The  fair  iuference 
is  that  the  minds  of  the  parties  never  met  on  the  new  contract. 
They  mutually  so  agreed  by  their  correspondence  and  by  suspend- 
ing the  advertising.  No  subsequent  agreement  was  reached.  If 
either  of  the  parties  wished  to  stand  upon  its  claim  it  should  have 
asserted  its  intention  so  to  do ;  but  this  neither  of  the  parties  did. 
If  the  defendant  wished  to  insist  as  a  condition  of  abandoning  the 
contract  that  the  advertising  done  up  to  that  time  should  be  charged 
App.  Div.— Vol.  LXX.        12 
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onlj  at  the  rates  intended  by  the  contract^  it  should  have  made  a 
reservation  to  that  effect.  On  the  contrary,  its  proposition  was, 
u  ^g  *  *  ♦  ^ju  consider  the  matter  as  if  no  agreement  or 
contract  had  been  made  between  us." 

We  are  of  opinion  that  neither  party  insisted  that  a  contract  had 
been  made  that  was  to  be  binding  upon  the  parties  either  in  the  past 
or  in  the  future.  In  these  circumstances  the  plaintiff  was  entitled 
to  recover  for  the  advertising  thus  done  as  if  no  contract  had  been 
made. 

These  views  also  dispose  of  the  defendant's  counterclaim.  The 
counterclaim  was  for  the  rebate  under  the  contract  of  1893,  which, 
as  has  been  seen,  for  the  purpose  of  obtaining  the  new  contract  for 
50,000  lines  of  advertising  in  1895,  the  plaintiff  agreed  to  allow  on 
such  new  contract.  The  defendant  has  proceeded  on  the  theory 
that  the  letter  from  him  to  the  advertising  agency,  directing  the 
deduction  of  the  two  items  of  $646.83  and  $487.20  rebate  on  the 
old  contract  from  the  first  bills  rendered  by  the  plaintiff  on  the  new 
contract,  constitutes  an  account  stated.  It  neither  alleged  nor  proved 
the  facts  which  would  warrant  the  allowance  of  this  counterclaim 
on  any  other  theory  than  that  it  was  an  account  stated.  It  is  evi- 
dent that  the  defendant  yielded  to  the  plaintiff's  claim  concerning 
this  rebate  in  consideration  of  the  defendant  giving  it  the  new  con- 
tract. The  new  contract  never  having  been  made  effectual  and 
having  been  abandoned  by  mutual  consent,  the  right  to  the  rebate 
so  far  as  it  rests  upon  that  contract,  falls  with  it.  It  will  be  observed 
that  the  rebate  was  to  be  allowed  on  the  first  bills  rendered  under 
that  contract.  As  no  bills  have  been  rendered,  paid  or  accrued 
under  that  contract,  it  is  evident  that  the  defendant  cannot  be 
allowed  the  rebate  in  the  manner  contemplated  by  the  parties. 

The  judgment  should  be  affirmed,  but  both  parties  having 
appealed,  the  affirmance  is  without  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatoh,  JJ., 
concurred. 

Judgment  affirmed,  without  costs. 
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Michael  MoNally,  Bespondent,  v.  Mary  E.  Fitzsihons,  as  Admin- 
istratrix, etc.,  of  Ann  Cassidy,  Deceased,  and  Others,  Defend- 
ants, Impleaded  with  Mary  E.  Fitzsimons,  Individually,  and 
Others,  Appellants. 

Ptirtitian  of  real  property,  between  the  committee  of  a  lunatic  and  his  cotenante, 
induced  hy  the  fraud  of  the  latter  —  ut  aeide  at  the  mitt  of  his  heirs  —  sufficiency 
of  t?ie  complaint  in  such  an  action  as  to  an  offer  and  ability  to  restore. 

Where  a  lunatic  and  bis  uncle  and  aunt  are  cotenants  of  a  number  of  parcels  of 
real  estate,  and  the  committee  of  the  lunatic,  who  has  no  knowledge  in  respect 
to  the  condition  of  the  real  estate,  at  the  suggestion  of  the  uncle  and  aunt, 
obtains  leave  of  the  court  to  join  in  a  voluntary  partition  of  such  real  estate, 
the  uncle  and  aunt,  in  their  dealings  with  the  committee  of  the  lunadc,  are 
bound  to  exercise  the  utmost  good  faith. 

Where  the  uncle  and  aunt,  by  means  of  false  representations  and  fraudulent 
concealment  in  respect  to  the  condition  of  the  real  estate,  induce  the  commit- 
tee of  the  lunatic  to  accept  as  the  lunatic's  share  of  the  real  estate,  property, 
the  title  to  which  is  in  dispute  and  the  value  of  which  is  much  less  than  the 
value  of  the  property  set  apart  for  the  uncle  and  aunt,  the  lunatic's  heirs  may^ 
after  his  death,  maintain  an  action  to  set  aside  the  partition. 

Where  the  complaint  in  such  an  action  alleges  in  one  portion  thereof  that  deeda 
of  the  property  set  apart  to  the  lunatic  were  executed,  and  in  another  portion 
thereof  alleges  that  such  deeds  were  never  delivered,  but  does  not  contain  an 
offer  or  an  allegation  of  ability  to  restore  whatever  the  lunatic  had  received 
under  the  agreement,  the  court  will,  for  the  purpose  of  sustaining  the  com- 
plaint against  a  demurrer,  assume  that  the  execution  of  the  deeds  to  the  lunatic 
was  not  completed  by  delivery. 

Semitie,  that  if  it  should  appear  upon  the  trial  that  the  deeds  had  been  delivered, 
the  complaint  would  have  to  be  dismissed  because  of  its  failure  to  contain  an 
offer  and  an  allegation  of  ability  to  restore. 

Appeal  by  the  defendants,  Mary  E.  Fitzsimons,  individually,  and 
others,  from  so  much  of  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  25th  day  of  November,  1901,  upon 
the  decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  as  overrules  said  defendants'  demurrer  to  the 
complaint. 

Charles  E,  Miller^  for  the  appellants. 

I.  Newton  WiUiams^  for  the  respondent. 
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Van  Brunt,  P.  J. : 

I  concur  in  the  conclusion  arrived  at  by  the  court  below,  but  I 
do  not  concur  in  that  portion  of  the  opinion  in  which  the  learned 
judge  states  that  in  effect  the  complaint  contains  an  offer  to  restore 
what  John  P.  McNally  received. 

This  action  is  undoubtedly  brought  for  the  purpose  of  rescinding 
an  executed,  or  partly  completed,  partition  between  certain  tenants 
in  common  of  real  estate.  In  consequence  of  the  fact  that  the 
drawer  of  the  complaint  did  not  seem  to  comprehend  what  was 
necessary  to  the  execution  of  a  deed,  we  are  loft  in  doubt  from  the 
allegations  of  the  complaint  as  to  whether  or  not  any  deeds  were  exe- 
cuted to  the  deceased  John  P.  McNally.  The  pleader  seems  to  be 
ignorant  of  the  fact  that  for  the  due  execution  of  a  deed,  delivery, 
as  well  as  the  other  requisites,  is  necessary.  If  the  deeds  of  the  prop- 
erty alleged  to  have  been  assigned  to  the  deceased  John  P.  McNally 
were  executed,  then  it  is  clear  that  the  complaint  in  this  action  is 
defective  in  not  containing  an  offer  to  restore,  and  alleging  an 
ability  to  restore.  {Brewster  v.  Wooster^  131  N.  Y.  473,477,  and 
cases  cited ;  Cox  v.  Stokes,  156  id.  491, 506.)  The  complaint  con- 
tains allegations  that  the  deeds  to  McNally  were  executed,  and  it 
also  contains  allegations  that  they  were  not  executed.  It  says  in 
paragraph  9  of  the  complaint  that  tlie  other  tenants  in  common 
released  to  said  John  P.  McNally  the  premises  which  were  assigned 
to  him ;  in  paragraph  11  it  speaks  of  the  deed  of  a  part  of  the  prem- 
ises which  were  assigned  to  John  P.  McNally  in  the  partition  as 
being  made  and  executed,  and  in  paragraph  12,  speaking  of  the 
defendant  Mary  E.  Fitzsimons,  it  alleges  that  she  executed  and 
caused  or  procured  others  to  execute  said  deed  to  John  P.  McNally, 
and  then  in  paragraph  14  it  alleges  upon  information  and  belief 
that  the  deeds  executed  to  said  McNally  in  release,  or  pretended 
release,  were  never  delivered  to  said  McNally  or  to  said  Harri- 
gan  as  his  committee,  or  to  any  other  person  on  his  behalf. 
But  in  view  of  the  rule  that  a  pleading  is  to  be  most  favorably 
construed  in  the  case  of  a  demurrer  where  there  are  inconsistent 
allegations,  I  suppose  that  we  are  to  take  the  allegation  which 
will  support  the  cause  of  action,  rather  than  the  one  which  is 
fatal  to  it.  Assuming,  therefore,  that  the  deeds  in  question  were 
never  executed  because  of  non-delivery  to  the  lunatic,  or  his  corn- 
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inittee,  or  to  any  other  person  on  his  behalf,  there  was  no  necessity 
of  an  allegation  of  an  offer  to  restore.  But  if  it  should  turn  out 
upon  the  trial  that  these  deeds  had  been  executed  by  delivery,  then, 
clearly,  the  bill  would  have  to  be  dismissed  because  it  did  not  con- 
tain any  offer  to  restore,  which,  under  well-settled  principles  of  law, 
is  absolutely  necessary  in  the  case  of  rescission,  except  under  cir- 
cumstances which  are  not  applicable  to  the  case  at  bar. 

Upon  the  main  question,  it  seems  to  us  that  in  view  of  the  fact 
that  the  cotenants  were  dealing  with  the  committee  of  a  lunatic 
who  hatl  no  knowledge  in  respect  to  the  condition  of  the  real  estate, 
they  were  bound  to  the  utmost  good  faith.  The  relations  of  the 
parties  would  have  been  entirely  different  had  they  not  been  deal- 
ing with  a  lunatic  whose  committee  could  not  be  supposed  to  be 
familiar  with  the  condition  of  the  property  to  be  partitioned,  and 
who,  as  is  alleged,  relied  upon  the  representations  made  by  the 
cotenants  of  the  lunatic  that  the  partition  was  fair  and  equitable. 
The  ordinary  rule  of  caveat  emptor  cannot  be  held  to  apply  to 
parties  situated  as  were  those  who  took  part  in  this  partition. 

We  think,  therefore,  upon  the  whole,  that  the  judgment  should 
be  affirmed,  with  costs,  with  leave  to  the  defendants  to  withdraw 
their  demurrer  and  answer  upon  payment  of  costs  in  the  court  below 
and  of  this  appeal. 

Ingbaham,  McLaughlin  and  Hatch,  JJ.,  concurred ;  Laughlin, 
J.,  concurred  in  result. 

\ 

Laughlin,  J.  (concurring) : 

This  action  is  brought  to  set  aside  a  voluntary  partition  of  real 
estate  made  by  heirs  of  Ann  Cassidy,  deceased,  on  the  ground  of 
fraud.  These  heirs  were  John  P.  McNally,  Mary  E.  Fitzsimons 
and  Peter  A.  Cassidy. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  the  father  and 
sole  heir  of  John  P.  McNally,  who  died  on  the  18th  day  of  July, 
1900,  at  Newark,  N.  J. ;  that  for  ten  years  prior  to  his  death 
he  was  of  unsound  mind  and  confined  in  an  insane  asylum  in  the 
State  of  New  Jersey ;  that  on  the  25th  day  of  March,  1898,  one 
William  Harrigan  was  duly  appointed  guardian  of  his  person  and 
property  by  the  Orphans'  Court  of  Essex  county,  N.  J.;  that 
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said  Harrigan  was  thereafter  and  on  the  22d  day  of  April,  1898, 
also  duly  appointed  the  committee  of  the  person  and  property  of 
said  McNally  by  the  Supreme  Court  of  this  State ;  that  said  Harri- 
gan qualified  as  such  committee  and  continued  to  act  as  such  until 
on  or  about  the  1st  day  of  January,  1899 ;  that  said  Harrigan, 
neither  as  guardian  or  as  such  committee,  has  ever  received  or  held 
any  money  or  property  of  said  McNally;  that,  soon  after  the 
appointment  of  said  Harrigan  as  such  committee,  the  said  Peter 
A.  Cassidy  and  Mary  E.  Fitzsimons  represented  to  him  that  the 
t)nly  real  estate  left  by  said  Ann  Cassidy  consisted  of  a  house  and 
lot  known  as  No.  208  East  Fifty-first  street,  a  house  and  lot  known 
as  No.  113  Avenue  D,  four  houses  erected  on  two  lots  known  as 
Nos.  593  and  596  Second  avenue,  a  moiety  of  two  houses  and  lots 
known  as  Nos.  324  and  326  Cherry  street,  and  proposed  and  sug- 
gested that  he  petition  the  Supreme  Court  for  leave  to  make  a  par- 
tition of  said  real  estate,  and  as  a  fair  and  equitable  partition  they 
proposed  that  they  release  to  McNally  the  premises  No.  208  East 
Fifty-first  street  and  No.  113  Avenue  D,  and  that  he  release  to 
them  as  tenants  in  common  the  remaining  premises ;  that  they  rep- 
resented to  him  that  this  would  be  a  fair  and  equitable  partition  of 
said  property ;  that,  acting  upon  such  representations,  said  Harrigan, 
as  such  committee,  petitioned  the  Supreme  Court  and  such  proceed- 
ings were  had  in  said  court  that  a  partition  of  said  property  was 
made,  as  so  proposed  by  said  Cassidy  and  Fitzsimons,  pursuant  to 
an  order  or  judgment  of  said  court  made  in  said  proceedings,  and 
the  premises  Nos.  208  East  Fifty-first  street  and  113  Avenue  D 
were  by  said  Fitzsimons  and  by  the  heirs  of  said  Cassidy,  who  in 
the  meantime  had  died,  released  to  said  McNally  and  the  other 
property  was  by  said  Harrigan,  as  such  committee,  released  to 
eaid  Cassidy  before  his  death  and  to  said  Fitzsimons ;  that,  in  mak- 
ing such  partition,  said  Harrigan  relied  solely  on  the  representations 
of  said  Cassidy  and  Fitzsimons,  or  their  duly  authorized  agents  or 
attorneys,  to  him  as  such  committee  and  to  the  plaintiff,  that  said 
partition  was  fair,  honest  and  equitable  to  said  McNally,  which 
statements  and  representations  said  Harrigan,  as  such  committee, 
and  the  plaintiff  relied  on  and  believed  to  be  true,  especially  as  said 
Fitzsimons  and  Cassidy  were  the  aunt  and  uncle  respectively  of  said 
McNally  and  professed  at  that  time  to  be  deeply  interested  in  hie 
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welfare ;  that  said  representations  were  false  and  untrue  and  were 
well  known  by  said  Cassidy  and  Fitzsimons  to  be  false  and  untrue 
at  the  time  they  were  made ;  that  their  falsity  and  untruthfulness 
were  not  discovered  by  said  Harrigan,  or  by  the  plaintiff,  until 
about  the  month  of  August,  1900 ;  that  neither  said  McNally  nor 
said  Harrigan,  as  his  committee,  would  have  been  a  party  to  said 
partition  as  made  and  consummated  by  the  judgment  of  said  court 
had  they  not  believed  said  representations ;  that  said  partition  was 
not  fair  or  equitable  and  just  in  that  the  property  set  apart 
to  Fitzsimons  was  worth  a  sum  largely  in  excess  of  $8,000 
more  than  that  set  apart  to  said  McNally;  that  the  building  on 
premises  No.  113  Avenue  D  had  been  reported  or  surveyed 
as  an  unsafe  and  dangerous  building  by  the  building  department  of 
the  city  of  New  York  to  the  knowledge  of  said  Cassidy  and  Fitz- 
simons and  they  knew  that  the  entire  southerly  gable  wall  of  said 
building  was  unsafe  and  dangerous,  and  by  the  order  of  said  build- 
ing department  had  to  be  torn  down  and  rebuilt  or  otherwise  made 
safe,  but  that  they  fraudulently  concealed  these  facts  from  the  said 
Harrigan,  as  committee,  and  the  court  in  said  partition  proceedings ; 
that  on  or  about  the  1st  day  of  August,  1900,  the  plaintiff  first 
learned  that  at  the  time  of  the  rendition  of  the  judgment  of  the 
Supreme  Court  and  of  the  making  of  the  deed  of  premises  208 
East  Fifty-first  street,  so  made  and  executed  to  said  McNally,  the 
title  to  said  property  was  in  dispute  and  that  one  Theresa  G.  Graham 
claimed  to  be  the  lawful  owner  thereof  by  virtue  of  a  deed  from 
said  Ann  Cassidy  ;  that  an  action  was  subsequently  commenced  by 
said  Graham  against  the  plaintiff  and  others  to  recover  said  prop- 
erty, which  action  is  now  pending  in  the  United  States  District 
Court  for  the  southern  district  of  New  York ;  that  said  Cassidy 
and  Fitzsimons  were  fully  aware,  while  said  proceedings  were 
pending,  of  the  claim  of  said  Graham  to  be  the  owner  of  said 
property,  but  they  wrongfully  and  fraudulently  concealed  said  fact 
from  said  committee,  the  plaintiff  and  the  court ;  that  the  deed  to 
said  McNally  of  the  property  set  aside  to  him  in  said  partition 
proceedings  did  not  convey  all  the  right,  title  and  interest  of  said 
Peter  A.  Cassidy  therein;  that  the  deeds  and  releases  to  said 
McNally  "  in  release  or  pretended  release  of  the  said  real  estate  to 
him  "  were  not  delivered  to  him  or  to  his  committee  or  to  any  other 
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person  in  liis  behalf  and  for  that  reason  were  void ;  that  the  said  Cas- 
sidy  and  Fitzsimons,  without  the  knowledge,  consent  or  approval 
of  said  committee,  agreed  to  pay  the  attorneys  who  represented  him 
a  large  amount  of  money  if  said  partition  proceedings  went  through, 
and  did  pay  to  said  attorneys  at  least  the  sum  of  $2,600  for  putting 
through  said  partition  proceedings,  which  sum  was  grossly  in  excess 
of  the  reasonable  value  of  the  services  of  said  attorneys,  '^  so  that 
said  attorneys  did  not  truly  represent  said  committee  but  repre- 
sented the  said  Cassidy  and  the  defendant  Mary  E.  Fitzsimons ;  '* 
^^  that  all  the  consents  both  verbal  and  in  writing  and  all  acquies- 
cence made  by  (the  plain tiflE)  or  the  said  liVilliam  Harrigan  indi- 
vidually or  as  such  committee  of  John  P.  McNally,  to  the  set- 
tlement of  the  said  estate "  were  all  induced  and  brought  about 
by  the  false  and  fraudulent  representations  and  wrongful  acts 
and  misconduct  of  the  said  Peter  A.  Cassidy  and  the  defendant 
Mary  £.  Fitzsimons ;  and  that  by  reason  of  the  said  fraud  and 
deceit  practiced  by  said  Fitzsimons  and  Cassidy  the  said  McNally 
was  wrongfully  and  unlawfully  deprived  of  property  of  the  value 
of  at  least  $8,000,  and  if  the  said  Graham's  claim  is  valid,  of  the 
value  of  at  least  $20,000,  for  which  plaintiff  has  no  adequate  remedy 
at  law.  The  complaint  demands  judgment  that  the.  said  partition 
of  the  real  estate  be  declared  null  and  void ;  that  any  and  all  proceed- 
ings, orders  or  judgments  made  therein  be  vacated  and  set  aside, 
and  that  all  deeds  made  in  accordance  with  said  order  or  judgment 
may  be  declared  null  and  void  and  ordered  to  be  canceled  of 
record ;  tliat  the  plaintiff  be  adjudged  to  be  the  owner  in  fee  of  an 
undivided  one-third  part  of  the  real  estate  of  which  said  Ann  Cas- 
sidy died  seized,  and  that  the  parties  to  this  action  account  for  all 
rents  received  by  them  respectively  from  said  property  and  for  such 
other  or  further  relief  as  to  the  court  may  seem  just  and  equitable 
together  with  costs  and  disbursements  to  be  paid  by  the  defendants. 
The  plaintiff,  as  the  sole  heir  of  said  McNally,  may  maintain  this- 
action.  {Prentice  v.  Achorn^  2  Paige,  30 ;  Code  Civ.  Proc.  §  1909.) 
On  demurrer  a  pleading  is  not  to  be  construed  strictly  against  the 
pleader.  It  is  deemed  that  the  demurrer  admits  not  only  every 
fact  specifically  alleged,  but  also  every  fact  that  may  be  inferred  or 
implied  therefrom  by  reasonable  and  fair  intendment.  {Coatsworlh 
V.  Lehigh  VaUey  E.  Co.,  156  N.  Y.  451 ;  Bochester  R.  Co.  v. 
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Bcbinaony  133  id.  242 ;  Hewlett  v.  Brooklyn  Heights  li.  H.  Co.^ 
63  App.  Div.  423;    Waiie  v.  Aborn,  60  id.  521,  524.) 

It  was  said  by  the  court  in  Foote  v.  Ffovlke  (55  App.  Div.  617, 
618)  that  "where  different  inferences  can  be  drawn,  the  one  which 
will  support  rather  than  one  which  will  destroy  the  action  or  remedy 
sought  should  be  adopted.''  If  the  allegations  of  a  complaint  are 
indefinite  the  remedy  is  by  motion  to  make  them  more  certain  and 
definite.  Where  the  allegations  are  inconsistent  the  remedy  is 
before  answer  to  compel  an  election.  {Saraaohn  v.  Miles,  52  App. 
Div.  628;  affd.,  169  N.  Y.  573;  TuthiU  v.  Skidmore,  124  id.  148; 
Einson  v.  North  JSiver  Electric  Light  Co,,  34  Misc.  Rep.  191.) 
Tested  by  these  rules,  or  even  by  the  somewhat  inconsistent  rules 
that  with  reference  to  matters  of  substance  an  ambiguous  pleading 
or  one  of  doubtful  meaning  must  be  construed  most  strongly  against 
the  pleader  {Clark  v.  Billon,  97  N.  Y.  370;  Bogardus  v.  N. 
Y.  Life  Ins.  Co.,  101  id.  328,  337 ;  National  City  Bank  v.  West- 
cott,  118  id.  468,  474  ;  Browne  v.  Empire  Type  Setting  Machine 
Co.,  44  App.  Div.  598;  Hammel  v.  Washburn,  49  id.  119),  I  think 
the  complaint  snfiiciently  states  a  cause  of  action  for  the  relief 
demanded. 

It  is  urged  that  the  plaintiff  should  have  offered  to  restore  what 
he  has  received.  According  to  one  of  the  allegations  of  the  com- 
plaint he  has  received  nothing,  for  the  releases  or  deeds  have  not 
been  delivered.  It  does  not  appear  whether  the  releases  or  deeds 
have  been  recorded.  But,  assuming  that  they  have  been  delivered 
and  recorded,  plaintiff  asks  to  have  the  proceedings  of  the  court  and 
the  deeds  all  canceled  and  each  party  account  for  the  rents  and 
profits  received.  This  will  restore  all  parties  to  their  position  prior 
to  the  partition  and  is,  I  think,  a  sufficient  offer  to  restore  and  may 
be  consummated  at  the  trial  or  properly  disposed  of  by  the  decree. 
(AUerton  v.  AUerton,  50  N.  Y.  670 ;  PoweU  v.  Linde  Co.,  49  App. 
Div.  286.)  This  being  a  suit  in  equity  the  plaintiff's  failure  to  ten- 
der restoration  before  suit  brought  and  demand  restoration  by 
defendants,  is  no  bar  to  the  action,  but  may  affect  the  allowance  of 
costs.  Inasmuch,  however,  as  some  of  the  parties  are  infants  a  suit 
was  unavoidable.  It  is  not  very  definitely  alleged  in  the  complaint 
just  what  proceedings  were  had  in  court,  but  the  fair  inference  is 
that  they  were  proceedings  under  sections  1590  to  1593  of  the  Code 
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of  Civil  Procedure,  which  authorize  a  voluntary  partition  of  real 
estate  in  cases  of  lunacy  and  provide  that  the  releases  shall  have  the 
same  effect  as  deeds  would  were  the  lunatic  competent. 

I  doubt  whether  the  action  could  be  maintained  merely  upon  the 
claim  of  Theresa  G.  Graham.  Although  an  heir  is  not  a  purchaser 
from  his  ancestor  within  the  protection  of  the  recording  acts,  I 
think  that  when  heirs  who  have  come  into  the  inheritance,  as  mani- 
festly these  heirs  did,  voluntarily  partition  the  real  estate  upon  the 
faith  of  the  record  title,  that  each  becomes  a  purchaser  from  the 
other  and  is  protected  against  an  outstanding  unrecorded  deed  of 
which  he  had  no  knowledge  where  the  grantee  was  not  in  posses- 
sion. (Real  Prop.  Law  [Laws  of  1896,  chap.  547J,  §§  240,  241 ; 
Oliphwnt  V.  Burns,  146  N.  Y.  218,  233  ;  Tefft  v.  Muiison,  57  id. 
97 ;  Strough  v.  Wilder,  119  id.  530 ;  Wes^ook  v.  Oleason,  89  id. 
641."!  But  the  allegations  of  fraud  and  deception  by  which  an 
inequitable  partition  of  the  real  estate  was  procured  to  the  great 
damage  of  the  plaintiff's  incompetent  ancestor  are  sufficient,  if  estab- 
lished, to  warrant  the  relief  for  which  the  action  is  brought. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

McLaughlin  and  Hatch,  J  J.,  concurred  in  result. 

Judgment  affirmed,  with  costs,  with  leave  to  defendants  to  with- 
draw demurrer  and  answer  on  payment  of  costs  in  this  court  and  in 
the  court  below. 


Benno  Jaffe  and  Ludwig  Dahmstaedter,  Appellants,  v.  Evans  & 
Sons  (Limited),  Kespondent. 

Trade  mark — a  name  generic  and  deacriptive  of  a  patented  preparation  —  vee  of 
such  name  by  the  public,  after  the  ea^ration  of  the  patent. 

Where  a  patent  is  issued  for  the  manufacture  of  a  hydrous  wool  fat  preparation 
called  'Manoline/'  and  during  the  term  of  the  patent  such  word  becomes  the 
generic  and  descriptive  name  of  the  preparation,  a  corporation  which,  after 
the  expiration  of  the  patent,  engages  in  manufacturing  a  wool  fat  preparation, 
essentially  similar  to  the  preparation  manufactured  under  the  patent,  may  use 
the  word  "lanoline"  to  designate  its  product,  providing  that  it  accompanies 
such  name  with  indications  showing  that  it  is  the  manufacturer  thereof. 
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Appeal  by  the  plaintiffs,  Benno  Jaffe  and  another,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  28th  day 
of  August,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

The  suit  was  brought  to  restrain  the  defendant,  a  British  corpora- 
tion, from  using  the  word  "  Lanolin "  or  "  Lanoline,"  which  is 
claimed  to  be  a  trade  mark  of  the  plaintiffs',  and  from  selling  its  pro- 
duct in  packages  similar  to  plaintiffs'  and  for  an  accounting. 

The  plaintiffs  are  citizens  of  Prussia  and  are  engaged  in  the 
manufacture  and  sale  of  a  hydrous  wool  fat  preparation  called 
"  lanoline,"  and  until  the  year  1896  were  protected  in  such  manu- 
facture and  sale  under  the  term  "  lanoline  "  by  United  States  patent. 
Although  such  patent  has  now  expired  and  they  admit  that  every 
one  is  at  liberty  to  manufacture  and  sell  their  article,  they  claim  to 
have  a  trade  mark  in  the  word  "  lanoline,"  or  words  similar  to  it, 
and,  therefore,  seek  to  restrain  the  defendant,  who  sells  its  product, 
both  of  hydrous  and  anhydrous  wool  fat  in  this  country,  as  hydrous 
and  anhydrous  "  lanolin." 

The  plaintiffs'  and  also  the  defendant's  preparation  is  sold  in  cir- 
cular tin  cans  of  very  nearly  the  same  size,  but  a  comparison  of  the 
labels  shows  a  distinct  difference  excepting  that  the  defendant's 
label  contains  in  red  letters  the  words  "  British  Lanolin,"  printed 
horizontally  and  undei-scored ;  and  on  the  plaintiffs',  in  red  letters, 
printed  diagonally,  are  the  words  "Dr.  Oscar  Liebreich's  Lano- 
line," the  word  lanoline  being  in  large  type  and  on  a  line  by  itself. 
The  plaintiffs'  label  further  states  that  the  product  is  made  in  Ger- 
many ;  and  names  and  addresses  there  and  names  and  addresses  of 
New  York  agents  are  given.  It  has  also  on  one  side  two  designs 
denoted  "  tirade  mark."  The  defendant's  label  states  that  the  pro- 
duct is  made  by  special  plant  and  patent  process,  "  produced  by 
British  enterprise  and  labour  only,"  and  is  "  sweeter  and  cheaper 
than  most  makes."  English,  Canadian  and  New  York  addresses 
are  given  and  a  special  trade  mark  entirely  dissimilar  from  plain- 
tiffs' is  placed  at  the  top. 

From  the  testimony  it  appears  that  during  the  continuance  of  the 
plaintiffs'  patent  various  manufacturers  of  wool  fat  prepared  by 
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different  processes  sold  their  products  nnder  names  other  than  lano- 
line.  The  plaintiffs'  patent  related  to  the  process  of  manufacture 
and  the  product  was  hydrous  wool  fat  containing  a  fixed  proportion 
of  water  which,  if  driven  off,  would  again  be  absorbed  or  taken  up* 
The  use  of  the  product  was  as  a  base  for  ointments,  salves,  etc. 

It  was  testified  that  the  defendant's  preparation  of  hydrous  wool 
fat  or  '^  hydrous  lanolin "  was  essentially  the  same  in  character  as 
the  plaintiffs'  "  lanoline  "  and  could  be  used  as  well.  One  druggist 
said  ^^  they  appeared  to  be  identical,"  but  that  when  he  bought  the 
British  product  he  knew  it  was  not  the  plaintiffs',  and  there  was  no 
confusion.  He  would  in  his  work  use  from  either  can.  Another 
pharmacist  testified  that  the  British  manufacture  was  so  labeled  he 
would  not  be  deceived  at  all  as  to  what  he  was  getting ;  that  he 
tried  it,  and  as  it  is  cheaper,  he  now  uses  no  other.  The  plaintiffs' 
hydrous  lanolin,  according  to  the  testimony,  contained  about  forty 
per  cent  of  water,  which  brought  it  within  the  requirements  of  the 
trade. 

Leading  text  books  and  manuals  were  used  in  evidence  in  which 
the  w^ord  "  lanoline  "  is  defined  as  a  "  mixture  of  75^  of  pure  wool 
fat  and  25^  of  water,"  and,  in  the  Standard  Dictionary,  lanoline  is 
defined  as  "  An  unctuous  fatty  mixture  *  *  *  with  fatty  acids, 
obtained  from  various  keratin  tissues,  as  the  wool  of  sheep  *  *  * 
(<L.  lanaj  wool,  +  oleum^  oil)." 

Upon  the  evidence  the  Special  Term  dismissed  the  complaint, 
and  from  the  judgment  so  entered  the  plaintiffs  appeal. 

Zouis  C  Maegener^  for  the  appellants. 

Charles  TT.  Leflevy  for  the  respondent. 

O'Brien,  J. : 

We  might  well  rest  our  affirmance  of  this  judgment  upon  the 
statement  of  the  law  as  contained  in  the  opinion*  of  the  learned 


*The  following  is  the  opinion  of  O' Gorman,  J.,  delivered  at  Special  Term: 
0*€k>RMAN,  J. : 

The  plaintiffs  and  their  assignors  for  twenty  years  prior  to  1896  had  through 
certain  patents  a  monopoly  in  the  manufacture  of  a  purified  wool  fat  used  in 
ointments,  salves  and  soap,  which  product  they  designated  '*  Lanoline."  Since 
1896  they  have  used  the  same  name  as  a  trade  mark,  and  this  action  is  brought 
to  restrain  the  defendants  from  applying  the  name  to  their  product,  which  is. 
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judge  at  Special  Term.  The  insistence  of  the  appellants,  however, 
that  the  case  presents  questions  of  fact  and  not  of  law,  requires  that 
we  again  examine  the  record. 

In  the  leading  case  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  (163  U. 
S.  169)  it  is  said  :  '^  The  result,  then,  of  the  American,  the  English 
and  the  French  doctrine  universally  upheld  is  this,  that  where,  dur- 
ing the  life  of  a  monopoly  created  by  a  patent,  a  name,  whether  it 
be  arbitrary  or  be  that  of  the  inventor,  has  become,  by  his  consent, 
either  express  or  tacit,  the  identifying  and  generic  name  of  the 
thing  patented,  this  name  passes  to  the  public  with  the  cessation  of 
the  monopoly  which  the  patent  created."  That  case  is  also  author- 
ity for  the  further  statement  that  one  who  avails  himself  of  this 
public  dedication  may  use  the  generic  designation  in  all  forms  with 
the  fullest  liberty,  by  affixing  such  name  to  the  machine  or  product 
and  by  referring  to  it  in  advertisements,  subject,  however,  to  the 
condition  that  the  name  must  be  so  used  as  not  to  deprive  others 
of  their  rights  or  to  deceive  the  public  and  that  the  name  must  be 
accompanied  with  such  indications  as  will  show  by  whom  it  is  made 
so  that  the  public  may  be  informed  of  that  fact. 

In  the  present  case,  if  the  word  "  Lanoline "  or  "  Lanolin "  is 
generic  or  descriptive  of  the  article,  which  we  think  upon  the  evi- 

substantlally  similar  to  the  one  covered  by  the  plaintiffs'  patents,  and  is  sold  as 
**  British  Lanolin  Hydrous"  and  ** British  Lanolin  Anhydrous."  The  action  can- 
not be  maintained.  Upon  the  cessation  of  the  monopoly  created  by  the  patents 
the  plaintiffs  reserved  no  exclusive  right  to  the  manufacture  of  their  product  or  to 
the  use  of  its  identifying  and  generic  name.  (Jpon  the  expiration  of  the  patents 
the  name,  as  well  as  the  right  to  manufacture  and  sell  the  product,  became 
public  property,  and  no  trade  mark  right  exists  or  could  be  acquired  by  subse- 
quent use.  (Singer  Mfg,  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169.)  The  name  was  the 
property  of  the  patentee  only  during  the  life  of  the  patents,  and  to  permit  its 
exclusive  retention  thereafter  would  practically  extend  the  monopoly  indefinitely. 
That  somewhat  similar  articles  produced  by  other  processes  were  known  by  other 
names  during  the  period  covered  by  the  patents  is  entirely  immaterial.  ' '  Lanoline  " 
was  then  exclusive  property,  and  competitors  were  driven  to  the  employment  of 
other  names  for  their  goods  to  escape  the  imputation  of  infringement  of  rights 
under  the  patents;  but  now,  the  patents  having  expired,  the  commodity  and 
process  and  the  scientific  or  descriptive  term  by  which  it  was  designated  by  the 
plaintiffs,  and  by  which  it  has  become  universally  known,  have  passed  to  the 
public,  and  the  plaintiffs  are  not  entitled  to  the  relief  which  they  seek  in  this 
case.  The  allegations  as  to  deception  and  unfair  competition  are  without  evi- 
dence to  support  them,  and  the  complaint  must  be  dismissed,  with  costs. 
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dence  adduced  it  is,  it  follows  that  tbe  defendant  may  use  the  word 
provided  its  preparation  is  substantially  the  same  product  as  plain- 
tiffs' and  the  word  is  accompanied  with  indicia  which  show  clearly 
that  the  defendant  is  the  manufacturer.  This  necessarily  includes 
the  other  proposition  that  the  defendant  has  no  right  to  manufacture 
something  entirely  different  and  call  it  "  Lanolin,"  nor  would  it  have 
the  right  to  use  that  name  in  advertisements  or  labels  in  such  a  way 
as  to  deceive  the  public  into  thinking  its  product  was  the  one  manu- 
factured by  the  plaintiffs. 

As  said  in  the  case  from  which  we  have  already  quoted  {Singer 
Mfg.  Co,  V.  June  Mfg.  Co.^  supra) :  "The  public  having  the  right 
on  the  expiration  of  the  patent  to  make  the  patented  article  and  to 
use  its  generic  name,  to  restrict  tliis  use,  either  by  preventing  its 
being  placed  upon  the  articles  when  manufactured,  or  by  using  it 
in  advertisements  or  circulars,  would  be  to  admit  the  right  and  at 
the  same  time  destroy  it.  It  follows  then,  that  the  right  to  use  the 
name  in  every  form  passes  to  the  public  with  the  dedication  result- 
ing from  the  expiration  of  the  patent." 

The  law  being  settled,  therefore,  what  the  plaintiffs  claim  is,  that 
the  words  "  British  Lanolin  Hydrous  "  and  "  British  Lanolin  Anhy- 
drous" do  not  honestly  describe  the  defendant's  product;  and, 
although  the  word  may  be  descriptive,  it  was  unnecessary  for  the 
defendant  to  use  it  on  its  labels  and  thus  injure  the  plaintiffs. 
Taking  up  this  last  proposition  first,  if  defendant  had  the  right  to 
use  the  name,  even  though  such  use  might  have  injured  tlie  busi- 
ness of  the  plaintiffs,  which  was  likely,  since  the  latter  according  to 
the  evidence  charged  sixty  cents  a  can,  while  the  defendant's  price 
was  twenty  cents  —  nevertheless,  the  court  would  have  no  right  to 
interfere  unless  by  imitating  the  plaintiffs'  label  or  by  simulating  the 
appearance  of  the  packages,  the  defendant  was  guilty  of  fraud  upon 
the  public  in  endeavoiing  to  palm  off  its  own  product  as  the  one 
manufactured  by  the  plaintiffs. 

There  was  upon  the  trial  no  proof  offered  that  would  justify  the 
court  in  finding,  nor  did  it  find,  there  was  any  fraud  or  mis- 
representation on  the  part  of  the  defendant ;  nor  did  the  defendant 
introduce  any  confusion  in  the  trade ;  nor  did  it  appear  that  any 
one  was  misled  by  the  expression  "  British  Lanolin,"  as  employed 
by  it,  into  believing  that  he  was  purchasing  the  plaintiffs'  lanoline, 
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which  is  made  in  Germany.  Nor  does  it  appear  that  there  was  any 
marked  hkeness  in  the  label  or  dress  of  the  goods  of  the  parties ; 
and,  therefore,  the  whole  dispute  tnrns  upon  defendant's  right  to 
use  the  word  "  Lanolin,"  which,  as  we  have  said,  being  descriptive 
of  the  article,  it  might  do,  provided  the  word  honestly  described 
the  defendant's  product  and  that  product  did  not  essentially 
differ  from  the  plaintiffs'.  Both  use  wool  fat  as  the  basic  ingre- 
dient ;  and  thougli  it  was  not  shown  (nor  was  it  important)  pre- 
cisely how  either  product  was  manufactured,  the  goods  sold  had 
common  characteristics. 

The  plaintiffs'  product  consisted  of  wool  fat  prepared  by  a  certain 
process,  containing,  besides  wool  fat,  about  twenty-five  per  cent  of 
water.  The  defendant's  preparation,  referred  to  as  British  hydrous 
lanolin,  in  addition  to  wool  fat,  contains,  as  testified,  about  thirty 
per  cent  of  water.  Further,  it  was  shown  the  two  preparations 
were  substantially  the  same  in  nature  ;  and  there  was  other  proof 
tending  to  show  that  lanoline  was  accepted  as  standard  if  it  con- 
tained no  more  than  thirty  per  cent  of  water.  And  it  appears  that 
the  ability  of  the  prepared  wool  fat  to  take  up  a  large  amount  of 
water,  which,  if  driven  off,  is  again  absorbed,  is  characteristic  of  the 
product  termed  lanoline,  which  characteristic  the  defendant's  prep- 
arations indisputably  had. 

"Hydrous"  is  the  scientific  term  indicating  the  presence  of 
water ;  while  "  anhydrous  "  signifies  the  absence  of  water  and  the 
quality  of  taking  it  up.  The  term  "  anhydrous,"  therefore,  might 
properly  be  applied  to  the  plaintiffs'  product  after  the  water  it  con- 
tained was  driven  off;  and  thus  it  becomes  evident  that  the  use  of 
the  words  "  hydrous  "  and  "  anhydrous,"  in  connection  with  lano- 
line, would  have  a  definite  meaning  and  be  entirely  understood  by 
every  one  familiar  with  its  nature  and  characteristics.  Hence,  no 
one  would  be  misled  by  the  addition  of  these  words,  although, 
strictly  speaking,  the  phrase  "  hydrous  lanolin  "  may  be  tautological 
and  "anhydrous  lanolin"  a  contradiction  of  terms.  What  the 
defendant  sold  was  the  product  in  its  two  forms. 

In  view  of  the  fact  that  the  defendant  had  two  preparations  of 
wool  fat,  designated  as  hydrous  and  anhydrous  lanolin,  the  one  con- 
taining water  in  the  first  instance  and  the  other  without  water,  but 
capable  of  absorbing  it,  as  was  clearly  indicated  by  the  terms  used, 


Digitized  by 


Google 


192 


KALI8H  V.  HIGGINS.    (No.  1.) 


First  Depabtment,  Mabch  Term,  1902. 


[Vol.  70. 


any  qnestion  of  fraud  or  deception  was  eliminated  so  far  as  the 
public  was  concerned  and  particularly  as  the  name  by  whom  and 
the  place  where  manufactured  was  expressly  stated,  was  there  no 
probability  of  any  one  being  deceived  into  thinking  that  the  defend- 
ant's was  the  plaintiffs'  product.  So  far  as  the  manufacture  of 
British  hydrous  lanolin  was  concerned,  it  was  substantially  the  same 
article  or  product  as  was  manufactured  by  the  plaintiffs  and  no 
deception  was  practiced.  Nor  was  there  any  deception  in  the  sale 
of  '^Anhydrous  Lanolin,"  which  the  plaintiffs  make  no  claim  of 
preparing  for  sale. 

We  think,  therefore,  that  there  was  nothing  to  prevent  the 
defendants  from  applying  to  their  product  as  prepared  the  terms 
which  truthfully  represented  the  inherent  elements  and  character- 
istics of  lanoline. 

Upon  the  facts,  therefore,  as  well  as  upon  the  law,  we  think  that 
the  Special  Term  was  right  in  the  conclusion  reached,  and  the  judg- 
ment, accordingly,  should  be  affirmed,  with  costs. 

Van  Beunt,  P.  J.,  Inobaham,  Hatch  and  Lauohlin,  J  J., 
concurred. 


Judgment  affirmed,  with  costs. 
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Johanna  Ealish  and  Others,  as  Executors,  etc.,  of  Joseph  Ealish, 
Deceased,  Respondents,  v.  Luke  IIiooins  and  Elizabeth  Hig- 
GiNS,  Appellants.    (Action  No.  1.) 

Fratidulent  conveyance  —  under  what  eireumstancee  a  conveyance  from  a  ktieband 
to  his  wife  for  a  nominal  consideration  is  not  fraudulent  as  to  creditors  —  burden 
of  proof — declarcUions  by  the  grantor  made  after  the  conveyance, 

A  conveyance  of  real  estate,  made  by  a  man  to  his  wife  for  a  nominal  considera- 
tion, at  a  time  when  his  only  liability  was  a  contingent  one  as  surety  upon 
a  lease  under  which  no  rent  was  then  due,  will  not  be  set  aside  as  fraudulent, 
because  some  two  years  after  the  execution  of  the  conveyance  the  tenant 
makes  default  in  the  payment  of  rent  due  under  the  lease  and  the  surety  (the 
grantor)  is  then  insolvent  and  is  unable  to  pay  the  judgment  rendered  against 
him  therefor,  where  it  does  not  appear  that  at  the  time  of  the  execution  of  the 
conveyance,  either  the  grantor  or  the  grantee  intended  to  defraud  any  one  or 
contemplated  any  liability  under  the  guaranty,  and  it  is  shown  that  up  to  a 
short  time  before  the  judgment  was  entered  against  him  the  grantor  retained 
sufficient  property  with  which  to  satisfy  any  liability  under  the  lease. 
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In  an  action  by  a  judgment  creditor  to  set  aside  the  conveyance,  declarations 
made  by  the  grantor  after  the  execution  of  the  conveyance  are  not  competent 
as  against  the  grantee  for  the  purpose  of  showing  fraud. 

In  such  a  case  the  burden  of  showing  a  fraudulent  intent  is  upon  the  plaintiff, 
and  the  fact  that  one  of  the  defendants  was  called  as  a  witness  and  testified  to 
facts  inconsistent  with  a  fraudulent  intent,  and  that  the  court  refused  to  believe 
his  testimony,  is  not  evidence  from  which  the  court  can  properly  find  the 
existence  of  a  fraudulent  intent. 

Appeal  by  the  defendants,  Luke  Higgins  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  10th 
day  of  May,  1901,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term. 

M.  J,  Horan^  for  the  appellants. 

EAwa/rd  W.  S,  Johnston^  for  the  respondents. 

Inobaham,  J. : 

The  plaintiffs,  as  judgment  creditors  of  the  defendant  Luke  Hig- 
gins, seek  to  set  aside  a  deed  made  by  Higgins  conveying  certain  real 
estate  to  his  wife,  Elizabeth  Higgins,  for  a  nominal  consideration. 
The  complaint  alleges  the  conveyance  of  the  property  sought  to  be 
reached  in  this  action  on  the  5th  day  of  August,  1896,  and  the 
recovery  of  judgment  against  the  defendants  on  the  18th  day  of 
October,  1898;  that  on  the  19th  day  of  February,  1892,  and  the 
14th  day  of  June,  1894,  when  the  instruments  upon  which  the  judg- 
ment against  the  defendant  Luke  Higgins  were  obtained  were 
executed,  Higgins  represented  to  the  plaintiffs'  testator  that  he  was 
the  owner  and  seized  in  fee  of  the  premises  described,  and  that  the 
said  plaintiffs'  testator  accepted  the  obligation  of  the  defendant  as 
surety,  relying  upon  the  said  representations  and  statements ;  that 
the  conveyance  by  the  defendant  Luke  Higgins  to  his  wife  was  made 
for  the  purpose  of  preventing  judgments  against  Higgins  from 
becoming  a  lien  on  said  premises  and  was  made  solely  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  the  plaintiffs'  testators 
and  other  creditors  of  the  defendant  Luke  Higgins ;  that  the  defend- 
ant Luke  Higgins  is  wholly  insolvent  and  has  no  other  property  or 
assets  out  of  which  said  judgment  or  any  part  thereof  can  be  col- 
lected, and  that  unless  the  court  grants  the  relief  sought  in  this 
App.  Div.— Vol.  LXX.        13 
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action  the  plaintiffs  will  be  remediless.  There  is  no  allegation  in 
the  complaint  that  at  the  time  of  this  con'^eyance  of  the  property 
the  judgment  debtor  was  not  solvent,  or  that  he  did  not  retain  prop- 
erty sufficient  to  pay  all  liis  debts. 

The  court  in  its  decision,  which  was  a  short  decision,  under  sec- 
tion 1022  of  the  Code,  found  that  "  at  that  time  (time  of  convey- 
ance) he  (defendant  Luke  Higgins)  did  not  have  left  enough  prop- 
erty to  meet  his  said  obligations  under  his  contract  of  guaranty." 
There  was  no  allegation  in  the  complaint  of  this  fact,  and  not  only 
is  there  no  evidence  to  sustain  this  finding,  but  it  is  disproved  by 
the  undisputed  testimony. 

The  decision  further  contains  a  statement  that  '^  the  court  decides 
that  »  *  »  the  aforesaid  conveyances  were  made  by  defendant 
Luke  Higgins  with  the  intent  to  hinder,  delay  and  defraud  the  plain- 
tiffs' testator  and  plaintiffs,  within  the  meaning  of  said  statute."  We 
think  that  the  testimony  did  not  justify  this  finding,  and  that  there 
was  no  evidence  to  show  that  this  defendant  was  at  the  time  of  making 
this  conveyance  insolvent.  In  the  opinion  of  the  court  below  the 
decision  was  based  upon  the  case  of  Citizens^  Ifational  Bank  v. 
Fonda  (18  Misc.  Bep.  114),  but  in  that  case  it  appeared  that  the 
conveyance  sought  to  be  impeached  was  voluntary  and  included  all 
of  the  debtor's  property,  so  that  there  was  not  enough  left  to  pay 
his  debts,  the  court  in  that  case  saying:  "  The  conveyance  in  ques- 
tion being  voluntary,  without  consideration,  and  covering  substan- 
tially all  of  the  property  of  the  judgment  debtor,  so  that  there  is 
nothing  left  out  of  which  the  plaintiff  can  collect  its  judgment,  is 
presumptively  fraudulent  if  the  plaintiff  at  the  time  the  conveyance 
was  made  was  a  creditor."  This  certainly  was  not  an  authority  for 
a  case  in  which  not  only  was  that  crucial  fact  unproved,  but  where 
the  uncontradicted  evidence  showed  that,  at  the  time  of  the  convey- 
ance sought  to  be  impeached,  the  judgment  debtor  retained  prop- 
erty much  in  excess  of  his  actual  indebtedness  and  much  in  excess 
of  the  claim  which  subsequently  he  became  bound  to  pay. 

The  facts  surrounding  this  transaction  show  that  at  the  time  this 
conveyance  was  made  neither  the  judgment  debtor  nor  the  grantee 
had  an  intention  to  defraud  any  one.  The  plaintiffs'  testator,  being 
the  owner  of  a  piece  of  real  estate,  leased  it  on  February  19,  1892, 
to  one  Manning  for  a  term  of  five  years,  from  May  1, 1892,  to  May 


Digitized  by 


Google 


KALI8H  V.  HIGGINS.    (No.  1.)  195 

App.  Div.]  F1B8T  Dbpartmrnt,  March  Term,  1903. 

1,  1897,  at  an  annual  rental  of  $1,560,  payable  monthly  in  advance, 
and  the  defendant  Luke  Higgins  guaranteed  the  payment  of  that 
rent.  This  lease  contained  a  covenant  against  the  assignment  of 
the  lease.  On  the  2l8t  day  of  June,  1894,  the  tenant,  wishing  to 
transfer  the  lease,  applied  to  the  plaintiffs'  testator  for  permission 
to  make  such  transfer;  whereupon  the  landlord  consented  to  an 
assignment  of  the  lease  from  Manning  to  one  Keilly,  and  at  the  same 
time  covenanted  to  give  a  further  term  of  two  years,  to  commence 
on  the  1st  of  May,  1897,  upon  the  same  terms  and  conditions  as  the 
existing  lease,  either  to  Manning  or  to  Beilly,  and  at  that  time  the 
defendant  Higgins  executed  an  agreement  whereby  he  agreed  to 
remain  liable  on  said  lease,  regardless  of  such  assignment,  for  any 
default  made  by  either  Manning  or  Reilly  during  the  remainder  of 
the  term,  and  further  agreed  that,  if  default  should  be  made  by 
Manning  or  Keilly  in  the  payment  of  the  rent  and  the  performance 
of  the  covenants  contained  within  the  lease  or  the  renewal  thereof 
which  the  plaintiffs'  testator  had  that  day  covenanted  to  and  with 
said  Manning  and  said  Beilly  to  grant  at  the  expiration  of  the  time 
of  the  within  lease,  he  would  pay  the  rent  mentioned  in  said  lease 
or  renewal,  or  any  arrears  thereof  that  might  remain  due  to  the 
plaintiffs'  testator.  This  instrument  was  executed  on  the  14th  day 
of  June,  1894.  At  that  time  Higgins  was  again  asked  whether  he 
was  the  owner  of  the  property  the  conveyance  of  which  is  sought 
to  be  set  aside  in  this  action,  and  he  stated  that  he  was.  But  there 
was  no  agreement  or  covenant,  or  undertaking  that  he  would  remain 
the  owner  of  the  premises,  or  that  the  premises  sliould  be  subject  to 
any  lien  for  the  performance  of  this  agreement.  It  appears  that  all 
of  the  rent  under  the  original  lease  was  paid,  and  that  neither  the 
lessors  nor  Higgins  made  any  default  in  the  payment  of  such  rent. 
Higgins,  being  engaged  as  a  saloon  keeper  in  the  city  of  New  York, 
became  ill,  and  in  August,  1896,  desired  to  convey  the  premises  in 
question  to  his  wife.  He  went  to  the  oflSce  of  Messrs.  Johnston  & 
Johnston,  who  were  the  attorneys  for  the  plaintiffs'  testator,  and 
liad  prepared  the  lease  from  Manning,  the  consent  for  the  assign- 
ment of  the  lease  from  Manning  to  Beilly,  and  the  instrument  by 
which  the  defendant  guaranteed  the  payment  of  the  rent,  and 
requested  them  to  draw  up  the  papers  for  a  transfer  of  this  prop- 
erty from  himself  to  his  wife.     The  deeds  making  these  transfers 
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were  drawn  np  in  the  office  of  Johnston  &  Johnston  and  recorded 
hy  them.  This  conveyance  was,  therefore,  made  under  the  direc- 
tion of  the  attorneys  for  the  lessor,  in  whose  presence  Higgins  had 
stated  that  he  was  the  owner  of  the  property,  and  at  the  time  these 
conveyances  were  made  there  was  no  rent  dne  under  this  lease  to 
the  plaintiffs'  testator,  and  none  became  due  which  was  not  paid  by 
the  tenant  for  several  years  thereafter. 

There  is  no  evidence  that  at  the  time  this  conveyance  was 
made  Higgins  was  indebted  to  any  person  in  any  sum  of  money. 
Hi^ns  was  called  as  a  witness  and  testified  that  at  tlie  time  lie  did 
not  owe  anybody  one  cent.  There  was  a  contingent  liability  to  the 
plaintiffs'  testator  under  this  guaranty  for  the  rent,  but  no  rent  was 
then  due  and  unpaid,  and  there  is  no  evidence  that  either  of  the 
parties  to  this  action  contemplated  that  there  ever  would  be  any 
rent  due  or  unpaid,  or  that  this  conveyance  had  any  relation  to  any 
liability  under  that  guaranty.  Both  the  defendant  and  his  wife 
positively  swear  that  they  had  no  suspicion  that  any  liability  would 
subsequently  arise  because  of  this  guaranty,  and  there  is  no  evi- 
dence to  contradict  that  statement.  It  is  corroborated  by  the  fact 
that  the  defendant  went  to  the  attorneys  for  the  lessor  to  have 
drawn  up  the  conveyance  to  effect  the  transfer.  Nor  at  this  time 
had  either  Beilly  or  Manning  accepted  the  renewal  of  the  lease  or 
agreed  to  accept  such  a  renewal.  After  these  transfers  were  made 
and  duly  recorded  Higgins  continued  in  business,  being  apparently 
prosperous.  He  had  an  account  in  the  Greenwich  Bank,  and  that 
account  continued  until  after  May  3,  1898,  the  balance  upon  the 
date  of  this  conveyance  being  more  than  $100,  afterwards  increas- 
ing, so  that  at  one  time  he  had  over  $3,500  on  deposit  in  the  bank ; 
and  from  January  12,  1897,  to  March  24,  1898,  he  apparently  had 
in  this  bank  at  all  times  a  sum  of  money  in  excess  of  tliat  required 
to  pay  the  amount  unpaid  for  the  rent  upon  this  lease,  the  payment 
of  which  he  had  guaranteed.  In  addition  to  this  Higgins  continued 
to  conduct  his  business,  giving  orders  for  supplies,  and  promptly  paid 
his  bills.  In  November,  1897,  he  sold  out  this  business  and  received 
the  consideration  therefor. 

On  the  15th  day  of  April,  1897,  Eeilly,  the  person  to  whom  the 
lease  made  to  the  plaintiffs'  testator  had  been  assigned,  served  a 
notice  upon  the  plaintiffs'  testator  that  he  elected  to  take  a  renewal 
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of  the  lease  for  two  years  to  commence  May  1,  1897,  and  subse- 
quent to  that  a  renewal  lease  was  executed  between  Reilly  and  the 
plaintiffs'  testator,  but  there  is  no  evidence  that  the  defendants  had 
notice  of  those  facts.  Reilly  continued  in  these  premises  under  this 
renewal  lease,  and  during  the  time  he  occupied  the  premises  he  paid 
all  the  rent  that  accrued.  Before  the  expiration  of  the  two  years, 
liowever,  he  left  the  premises,  leaving  unpaid  the  sum  of  $86,  as 
rent  of  the  premises  for  the  month  of  June,  1898,  and  the  sum  of 
$130,  the  rent  of  the  said  premises  due  on  the  1st  day  of  July, 
1898,  making  a  total  of  $216,  and  for  that  sum  the  plaintiffs'  testa- 
tor obtained  a  judgment  against  Higgins,  which  judgment  was 
entered  on  October  18, 1898,  and  it  is  to  enforce  payment  of  this 
indebtedness,  accrued  nearly  two  years  after  the  transfer  of  the 
property  upon  a  lease  executed  nearly  a  year  after  the  transfer  of 
the  property  —  it  being  the  only  unpaid  obligation  of  the  defendant 
either  actual  or  contingent  at  the  time  he  made  the  transfer —  that 
such  transfer  is  sought  to  be  set  aside.  These  facts  are  all  undis- 
puted, with  nothing  secret  about  the  conveyance,  which  was  made 
under  conditions  which  showed  that  it  was  not  intended  to  conceal 
it  when  made,  and  when  there  was  no  rent  due  the  plaintiff  and  no 
lease  then  in  existence  upon  which  the  defendant  could  at  any  time 
be  liable. 

To  say  that  the  execution  of  an  instrument  under  those  circum- 
stances was  fraudulent,  would  make  fraudulent  every  conveyance 
made  after  a  man  had  signed  a  guaranty  which  was  to  continue  for 
several  years.  If  any  legal  proposition  is  settled,  it  is  that  a  per- 
son has  a  right  to  give  away  his  property  as  he  pleases,  and  that 
such  a  gift  is  not  invalid  because  he  subsequently  becomes  insolvent 
and  unable  to  pay  his  debts.  As  was  said  by  Judge  Eabl  in  Kain 
V.  Larkin  (131  N.  Y.  307) :  "  By  the  express  terms  of  the  statute, 
it  is  not  sufficient  to  condemn  a  conveyance  of  land  as  a  fraud  upon 
creditors  that  if  was  not  founded  on  a  valuable  consideration.  A 
person  assailing  such  a  conveyance  must  go  further  and  show  by 
other  evidence  that  it  was  made  with  the  fraudulent  intent  con- 
demned in  the  statute.  An  owner  of  real  iestate  can  make  a  volun- 
tary settlement  thereof  upon  his  wife  and  children  without  any 
consideration,  provided  he  has  ample  property  left  to  satisfy  all  the 
just  claims  of  his  creditors.    If  the  grantor  remains  solvent  after 
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tlie  conveyance  and  has  sufficient  property  left  to  satisfy  all  his  jast 
debts,  then  the  conveyance,  whatever  his  intentioft  was,  cannot  be  a 
fraud  upon  his  existing  creditors ;  and  when  a  judgment  creditor 
assails  a  conveyance  made  by  the  judgment  debtor,  he  cannot  cast 
upon  the  grantee  the  antes  of  showing  good  faith  and  of  establish- 
ing that  the  grantor  was  solvent  after  the  conveyance,  by  simply 
sliowing  that  the  deed  was  not  founded  upon  a  valuable  considera- 
tion. But  the  person  assailing  the  deed  assumes  the  burden  of 
showing  that  it  was  executed  in  bad  faith,  and  that  it  left  the  grantor 
insolvent  and  without  ample  property  to  pay  his  existing  debts  and 
liabilities,  and  so  it  has  been  repeatedly  held."  This  opinion  but 
reiterates  a  rule  that  has  always  been  the  law  as  shown  by  the 
authorities  cited.  If  this  is  the  law,  then  upon  the  facts  stated 
there  is  no  justification  for  a  finding  that  this  conveyance  defrauded 
the  plaintiffs,  or  any  one,  or  was  made  with  such  an  intent,  and  the 
burden  of  proof  being  upon  tlie  plaintiffs  to  show  the  fraudulent 
intent,  and  there  being  no  evidence  to  show  such  intent,  the  finding 
of  the  trial  judge  of  such  an  intent  is  unsupported  by  the  evidence. 

There  are  several  rulings  upon  questions  of  evidence  which  it  is 
not  necessary  for  us  to  consider  upon  this  appeal,  as  a  new  trial 
must  be  ordered.  It  is  proper,  however,  to  call  attention  to  the 
fact  that  the  declarations  of  Luke  Higgins,  the  grantor,  made  after 
the  conveyance,  are  not  evidence  as  against  Elizabeth  Higgins,  the 
grantee,  to  show  fraud  in  the  transaction ;  nor  would  the  fact  that 
one  of  the  defendants  was  called  as  a  witness  and  testified  to 
facts  which  are  inconsistent  with  a  fraudulent  intent,  and  that  the 
court  refused  to  believe  his  testimony,  be  evidence  from  which  the 
court  could  find  a  fraudulent  intent. 

We  think  the  evidence  in  this  case  was  entirely  insufficient  to 
justify  a  finding  of  any  fraudulent  intent  as  to  either  of  the  parties 
to  tlie  conveyances,  and  for  that  reason  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Bbunt,  P.  J.,  McLaughlin,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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The  People  of  the  State  of  New  Yoke,  Respondent,  v.  Mark 
8cHLE8iNGEB,  Appellant. 

AuauU  —  charge  to  the  jury  where  an  impeetor  of  the  bureau  of  incumbraneee  in 
New  York  dty  is  indicted  for  an  aeeault,  committed  while  he  if  engaged  in  rem/ov- 
ing  goods  from  a  sidewalk. 

Upon  a  trial  under  a  charge  of  assault,  it  appeared  that  the  defendant  was  an 
inspector  in  the  bureau  of  incumbrances  of  the  city  of  New  York,  and  that  he 
and  another  inspector  had  been  sent  to  a  store  in  which  one  Scott  was  employed 
for  the  purpose  of  removiog  and  taking  away  whatever  merchandise  might  be 
found  upon  the  sidewalk  in  front  of  the  store.  The  evidence  for  the  prosecu- 
tion was  that  as  the  defendant  and  his  companion  reached  the  store  Scott  was 
coming  out  with  a  leather  traveling  bag  which  he  was  taking  to  a  factory; 
that  the  defendant  and  the  other  inspector  undertook  to  take  the  bag  from  him, 
and  that  in  the  altercation  which  followed  the  assault  was  committed. 

The  defendant's  evidence  tended  to  show  that  as  Scott  came  out  of  the  store  he 
attempted  to  seize  one  of  the  leather  bags  which  the  defendant  was  removing 
from  the  sidewalk,  and  was  about  to  take  it  away;  that  the  defendant  and  the 
other  inspector  attempted  to  take  the  bag  from  him,  but  that  no  unnecessary 
force  was  used. 

After  the  jury  had  retired  they  sent  the  following  inquiry  to  the  court:  ''Will 
your  Honor  please  inform  the  Jury  that,  if  Mr.  Schlesinger  pushed  Scott  aside 
and,  in  doing  so,  he  fell  and  received  the  injury,  whether  this  can  be  considered 
an  accident  and  not  an  assault?  "  to  which  the  court  responded,  "  I  said  to  find 
him  guilty  you  must  find  that  it  was  willful  and  wrongful."  Thereupon  one 
of  the  jurors  inquired,  "If  it  was  done  by  accident?"  to  which  the  court 
replied,  "Oh,  the  law  does  not  punish  people  criminally  for  accidents."  The 
juror  then  asked,  "Supposing  Scott  interfered  with  him  in  his  duties,  and  he 
pushed  him  aside  and  he  fell?"  to  which  the  court  replied,  "Any  unlawful 
touching  of  a  person,  if  done  willfully  and  wrongfully,  is  an  assault.  If  I  put 
the  tip  of  my  finger  upon  you,  willfully  and  wrongfully,  that  is  an  assault." 

Edd,  that  the  last  instruction,  while  correct  in  the  abstract,  was  misleading,  and 
required  the  reversal  of  a  judgment  of  conviction; 

That  it  did  not  answer  the  inquiry  or  give  the  jury  a  correct  idea  of  the  principle 
to  be  applied,  in  case  they  found  that  Scott  interfered  with  the  defendant  in 
the  discharge  of  his  duties; 

That  the  proper  rule  was  that  if  any  one  interfered  with  the  defendant  in  the 
discharge  of  his  duties,  either  in  removing  or  in  keeping  possession  of  the 
things  removed,  he  was  justified  in  using  sufficient  force  to  prevent  such  inter- 
ference, and  that  the  court,  in  answering  the  inquiry,  should  have  so  instructed 
the  jury. 

Appeal  by  the  defendant,  Mark  Schlesinger,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city 
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and  county  of  New  York  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  said  conrt  on  the  27th  day  of  October,  1899^ 
upon  the  verdict  of  a  jury  convicting  the  defendant  of  the  crime  of 
assault  in  the  second  degree. 

William  K  HowCy  for  the  appellant. 

Howard  S.  Gans,  lor  the  respondent. 

MoLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  of  conviction  of  the 
crime  of  assault  in  the  second  degree  and  for  which  he  has  been 
sentenced  to  serve  a  term  of  one  year  in  the  penitentiary. 

The  facts  charged  in  the  indictment  as  constituting  the  crime  for 
which  he  has  been  convicted  are,  in  substance,  tliat  on  the  20th  of 
October,  1896,  he  willfully  and  wrongfully  inflicted  grievous  bodily 
harm  upon  one  William  Scott,  by  striking  him,  throwing  him  down, 
and  beating  him. 

At  the  trial  there  was  a  sharp  conflict  of  testimony  between  tlie 
witnesses  offered  on  the  part  of  the  People  and  those  offered  on  the 
part  of  the  defendant.  The  testimony  of  the  witnesses  on  the  part 
of  the  former  tended  to  establish  that  at  the  time  stated  in  the 
indictment,  the  defendant,  then  an  inspector  in  the  bureau  of 
incumbrances  of  the  city  of  New  York,  went,  by  the  direction  of 
his  superior  officer,  to  a  trunk  and  leather  store  kept  by  one  David 
A.  Doyle,  at  Nos.  1  and  2  Vesey  street,  in  that  city,  for  the  purpose 
of  removing  and  taking  away  whatever  merchandise  might  be  found 
in  front  of  the  store,  upon  the  sidewalk,  in  violation  of  certain 
ordinances  of  the  city ;  that  the  defendant  was  accompanied  by  one 
Clark,  also  an  inspector  in  the  bureau  of  incumbrances ;  that  as  the 
defendant  and  Clark  approached  the  store,  one  Scott,  an  employee 
therein,  came  out  of  tlie  store  with  a  leather  traveling  bag,  which 
he,  by  the  direction  of  his  employer,  was  taking  to  a  factory  for  the 
purpose  of  having  it  repaired ;  that  as  he  met  the  defendant  and 
Clark,  they  took  hold  of  him  and  undertook  to  forcibly  take  the 
bag  from  him,  and  that  in  the  altercation  which  followed,  the 
defendant  knocked  Scott  down,  and  in  doing  so,  or  thereafter  beat- 
ing him,  inflicted  very  serious  injuries  upon  him. 

While  the  testimony  on  the  part  of  the  defendant  tended  to 
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establish  that  the  latter  was  not  the  cause  of,  or  responsible  for 
the  injuries  to  Scott,  so  far  as  such  testimony  related  to  Scott's 
injuries,  it  was  substantially  to  the  effect  that,  as  Scott  came  out  of 
the  store,  he  attempted  to  seize  one  of  the  leather  bags  which  the 
defendant  was  removing  from  tlie  sidewalk  and  was  about  to  take 
away,  and  that  in  doing  so  he  slipped  and  fell  to  the  sidewalk, 
and  in  this  way  sustained  his  injuries ;  that  he  did  seize  one  of  such 
bags,  and  that  the  defendant  and  Clark  attempted  to  forcibly  take 
it  from  him,  but  that  no  unnecessary  force  was  nsed.  There  was 
no  dispute  but  what  Scott,  at  the  time,  was  very  seriously  injured. 
This  was  the  situation  at  the  close  of  all  the  testimony,  and  the 
case  was  submitted  to  the  jury  with  instructions,  in  substance,  that 
if  they  found  that  the  testimony  of  the  witnesses  of  the  People  was 
the  correct  version  of  the  transaction,  then  it  could  find  the  defend- 
ant guilty  of  the  crime  charged  in  the  indictment,  while,  on  the 
other  hand,  if  the  testimony  of  the  defendant  and  his  witnesses  was 
true,  then  the  defendant  was  entitled  to  an  acquittal.  The  charge 
was  eminently  fair  to  both  sides,  as  is  evidenced  by  the  fact  that  no 
exceptions  were  taken  to  it,  and  we  should  affirm  this  judgment 
were  it  not  for  the  instructions  given  to  the  jury  after  they  had 
entered  upon  their  deliberations.  Some  time  after  the  jury  had 
retired,  the  following  inquiry  was  sent  to  the  court :  "  Will  your 
Honor  please  inform  the  jury  that,  if  Mr.  Schlesinger  pushed  Scott 
aside  and,  in  doing  so,  he  fell  and  received  the  injury,  whether  this 
can  be  considered  an  accident  and  not  an  assault  ? "  To  which  the 
court  —  the  jury  having  returned  to  the  courtroom  —  responded: 
"  I  said  to  find  him  guilty  you  must  find  tliat  it  was  willful  and 
wrongful."  Thereupon  the  ninth  juror  inquired :  ''  If  it  was  done 
by  accident  ? "  And  the  court  answered ,  "  Oh,  the  law  does  not 
punish  people  criminally  for  accidents."  And  again  the  ninth 
juror  inquired :  "Supposing  Scott  interfered  with  him  in  his  duties, 
and  he  pushed  him  aside  and  he  fell  ? "  To  which  the  court  replied : 
"  Any  unlawful  touching  of  a  person,  if  done  willfully  and  wrong- 
fully, is  an  assault.  If  I  put  the  tip  of  my  finger  upon  you,  will- 
fully and  wrongfully,  that  is  an  assault."  While  this  instruction,  in 
the  abstract,  was  not  erroneous,  it  was  misleading  and  by  reason 
thereof  may  have  resulted  to  the  great  prejudice  of  the  defendant. 
It  did  not  answer  the  inquiry,  or  give  the  jury  a  correct  idea  of  the 
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legal  principle  to  be  applied  in  case  they  fonnd  that  Soott  interfered 
with  the  defendant  in  the  discharge  of  his  duties.  The  defendant, 
of  coarse,  not  only  had  the  right,  as  it  was  his  doty,  to  remove  the 
obstmctions  from  the  sidewalk,  bat  ako  to  keep  possession  of  the 
things  removed  nntil  the  same  had  been  deposited  in  the  place 
provided  by  the  city  {Scott  v.  Mayor ^  27  App.  Div.  240),  and  if 
any  one  interfered  with  him  in  the  discharge  of  .that  dnty,  either  in 
removing  or  in  keeping  possession  of  the  things  removed,  he  was 
jastified  in  nsing  snfficient  force  to  prevent  snch  interference,  and 
the  conrt  in  answering  the  inqniry,  shonld  have  so  instructed  the 
jury. 

We  are  of  the  opinion,  therefore,  that  justice  requires  that  a  new 
trial  should  be  had.  The  judgment  of  conviction  is,  therefore, 
reversed,  and  a  new  trial  ordered. 

Van  Brunt,  P.  J.,  O'Brien,  Inoraham  and  Hatoh,  JJ. 
concurred. 

Judgment  reversed  and  new  trial  ordered. 


70       2055  Jbannettb  Crow,  Respondent,  v.  Metropolitan  Street  Railway 
al74  NT  539  CoMPANY,  Appellant. 

Negligenes —  injury  from  a  pauenger  being  thraumfrom  a  ear  by  iU  mdden  itarting 
after  it  had  dotoed  up  —  permanent  injuries  must  be  alleged  —  when  an  errofieaus 
admisHon  ef  evidence  is  cured  by  the  charge. 

In  an  action  to  recoYer  damages  for  personal  injuries,  sustained  by  the  plaintiff 
while  a  passenger  on  one  of  the  defendant's  street  cars,  evidence  that  the  plain- 
tiff indicated  to  the  conductor  her  desire  to  alight  at  a  certain  point;  that  thf 
conductor  rang  the  bell,  and  that,  in  obedience  to  the  signal,  the  speed  of  the 
car  was  slackened;  that  the  plaintiff  then  went  to  the  rear  platform  and  took 
hold  of  the  mil  of  the  car,  and  that  while  she  was  in  this  position  and  before 
the  car  had  come  to  a  full  stop,  its  speed  was,  without  warning  to  her,  sud- 
denly increased  and  she  was  thrown  to  the  street,  is  sufficient  to  warrant  a  find- 
ing that  the  defendant  was  guilty  of  negligence. 

Van  Brunt,  P.  J.,  and  Inoraham,  J.,  dissented. 

Evidence  that  the  plaintiff  sustained  permanent  injuries  as  a  result  of  the  acci- 
dent is  not  admissible,  in  the  absence  of  an  allegation  to  that  effect  in  the 
complaint. 
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The  admission  of  evidence  of  permanent  injuries,  over  the  objection  of  the 
defendant  that  they  had  not  been  pleaded,  does  not,  however,  constitute  error 
requiring  the  reversal  of  a  Judgment  in  favor  of  the  plaintiff,  where  it  appears 
that  the  court  in  its  charge  instructed  the  jury  for  what  injuries  they  could 
award  damages,  and  did  not  include  therein  permanent  injuries. 

Yak  Brunt,  P.  J.,  and  Inoraham,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  2l8t  day  of  Septeml)er,  1901,  upon  the  verdict  of  a  jury 
for  $1,500,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on 
the  20th  day  of  September,  1901,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Theodore  H.  Lord^  for  the  appellant. 

Lymcm  A.  Spcddi/ng^  for  the  respondent. 

MgLauohlik,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiflE  tlirough  the  negli- 
gence of  the  defendant.  She  had  a  verdict  for  $1,500,  and  from 
the  judgment  entered  thereon,  as  well  as  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  has  appealed. 

On  the  3d  of  March,  1899,  the  plaintiff,  then  upwards  of  seventy- 
five  years  of  age,  entered  one  of  the  defendant's  cars  at  One  Hun- 
dred and  Fifteenth  street  for  the  purpose  of  going  to  Forty-third 
street  in  the  city  of  New  York,  and  when  she  reached  Forty-third 
street,  according  to  her  testimony,  she  indicated  to  the  conductor 
her  desire  to  get  off  at  that  street,  but  for  some  reason  the  car  was 
not  stopped,  and  after  it  had  passed  Forty-third  street  she  called  the 
conductor's  attention  to  that  fact  and  again  requested  him  to  have 
the  car  stopped  in  order  that  she  might  get  off.  He  thereupon  rang 
the  bell  of  the  car  once  and  it  immediately  commenced  to  slow  up, 
and  she  prepared  t^-g^t  off  by  going  to  the  rear  platform  and  taking 
hold  of  the  rail  of  the  car;  that  while  she  was  in  this  position,  and 
before  the  car  had  come  to  a  full  stop,  its  speed  was,  without  warn- 
ing to  her,  suddenly  increased,  or,  to  use  her  own  language,  "  the 
car  gave  a  violent  jerk,"  and  she  was  thrown  to  the  street  and 
injured.     She  was  corroborated  as  to  the  fact  that  the  bell  was  rung 
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for  the  car  to  stop  by  the  defendant's  witness  Aiken,  who  testified 
that  when  the  car  was  on -the  north  side  of  Forty-second  street  he 
heard  the  conductor  ring  the  bell  for  it  to  stop.  On  the  part  of 
the  defendant,  the  conductor  testified  that  he  did  not  remember 
that  the  plaintiff  asked  him  to  stop  the  car;  in  fact,  he  did  not 
remember  seeing  her  at  all  until  she  fell  from  the  car ;  that  it  was 
the  custom  to  slacken  the  speed  of  the  car  in  approaching  Forty- 
second  street  in  order  to  avoid  collisions  with  cars  running  east  and 
west  on  that  street ;  he  denied  that  there  was  any  sudden  starting 
of  the  car  after  it  commenced  to  slow  up,  and  in  that  respect  as 
well  as  to  the  custom  of  the  defendant  to  slacken  the  speed  of  the 
car  at  that  point,  he  was  corroborated  by  the  motorraan  and  other 
witnesses.  The  conductor,  however,  did  not  deny  that  he  rang  the 
bell  for  the  car  to  stop  at  Forty-second  street,  nor  did  the  motorman 
deny  that  the  bell  was  rung  for  him  to  stop  at  that  place. 

We  have,  therefore,  evidence  from  which  the  jury  might  have 
found  that,  after  the  plaintiff  had  indicated  her  desire  to  get  off  the 
car,  and  after  the  signal  had  been  given  by  the  conductor  to  the 
motorman  to  stop  the  car  for  that  purpose,  that  in  obedience  to  that 
signal  the  motorman  had  slackened  the  speed  of  the  car  preparatory 
to  stopping  it,  and  while  the  plaintiff  was  preparing  to  get  off,  the 
speed  of  the  car,  without  notice  to  the  plaintiff,  was  greatly  increased 
and  by  reason  thereof  she  was  thrown  to  the  street  and  injured ; 
and  if  such  facts  had  been  found  by  them,  then  they  might  well 
have  found  that  the  defendant  had  not  performed  its  full  duty  to 
the  plaintiff.  After  the  car  had  commenced  to  slow  up  at  her 
request  she  had  a  right  to  prepare  to  leave  the  car,  and  she  also  had 
a  right  to  assume  that  the  conditions  existing  at  that  time  would  be 
continued  until  the  car  had  been  stopped  and  she  had  been  afforded 
an  opportunity  to  get  off.  There  certainly  was  suflScient  evidence, 
as  it  seems  to  mo,  to  go  to  the  jury  upon  these  questions  of  fact. 

This  case  is  clearly  distinguishable  from  Armstrong  v.  Met.  St. 
Rway,  Co.  (36  App.  Div.  525),  and  Sims  v.  Met.  St.  Rway.  Co.  (65 
id.  270).  In  each  of  those  cases  the  defendant  was  held  not  liable 
for  the  reason  that  it  did  not  appear  that  any  signal  to  stop  the  car 
had  been  given  to  the  person  in  control  of  the  car,  or  that  the 
plaintiff  had  a  right  to  assume  that  the  slackening  of  the  speed  of  the 
car  in  each  instance  was  for  the  purpose  of  permitting  him  to  get  off. 
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It  also  arged  that  the  jadgment  should  be  reversed,  because  the 
learned  trial  justice  erred  in  allowing  the  plaintiff  to  prove  special 
damages  in  the  nature  of  permanent  injuries  which  were  not  alleged 
in  the  complaint.  It  is  true  the  complaint  did  not  allege  permanent 
injuries,  and  upon  the  trial  the  plaintiffs  physician  was  asked  the  fol- 
lowing question  :  "  Q.  Doctor,  how  long,  in  your  judgment,  will  the 
effects  of  these  injuries  remain  ? "  He  answered,  against  defendant's 
objection  and  exception  :  "A.  I  think  they  will  be  permanent."  A 
motion  was  made  to  strike  out  the  answer  on  the  ground  of  the  objec- 
tion, and  this  was  denied.  The  objection  should  have  been  sustained, 
and  the  motion  to  strike  out  should  have  been  granted.  In  the  absence 
of  proper  allegations  in  the  complaint  to  the  effect  that  the  plaintiff 
had  sustained  permanent  injuries,  she  could  not  prove  such  facts  upon 
the  trial.  {Clark  v.  Met  St  Mway.  Co.j  68  App.  Div.  49.)  But  we 
do  not  think  the  defendant  could  have  been  injured  by  this  answer. 
At  the  close  of  the  trial  the  jury  were  specifically  told  for  what  inju- 
ries damages  could  be  awarded,  and  those  enumerated  did  not  include 
permanent  injuries.  At  the  conclusion  of  the  charge,  plaintiff's 
counsel  requested  the  court  to  charge  that  the  jury  could  award 
damages  for  future  pain  and  suffering.  This  request  was  denied,  the 
court  saying :  "  1  think  the  evidence  upon  that  subject  is  so  doubt- 
ful that  it  would  not  be  right  to  say  there  are  any  consequences  in 
the  future,  considering  her  present  age,  for  which  the  railroad  com- 
pany is  liable."  This  was  equivalent  to  telling  the  jury  to  disre- 
gard the  evidence  as  to  permanent  injuries,  inasmuch  as  they  could 
not  award  damages  therefor.  The  defendant  apparently  was  satis- 
fied with  the  instructions  given  on  this  subject,  inasmuch  as  no 
exceptions  were  taken  to  the  charge  and  no  requests  made,  so  far  as 
appears,  which  were  not  granted.  Under  such  circumstances,  we 
do  not  think  the  admission  of  this  evidence  was  injurious  to  the 
defendant 

The  judgment  and  order  must  be  affirmed,  with  costs. 

Hatch  and  Laughlin,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
Ingbaham,  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

It  seems  to  me  that  the  judgment  of  the  court  in  this  case  is 
founded  upon  the  fact  that  the  car  slowed  up  after  the  plaintiff  had 
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notified  the  condactor  of  her  desire  to  alight  at  the  next  street,  and 
that,  although  not  at  a  regular  stopping  place,  she  liad  a  right  to 
treat  this  as  av  invitation  to  alight.  It  appears  that  the  car  was 
approaching  a  railroad  crossing,  and  that  it  slowed  up  for  that  reason, 
and  that  its  proper  stopping  place  was  upon  the  other  side  of  the 
street.  Under  these  circumstances,  the  mere  fact  that  the  car  slowed 
up  preparatory  to  crossing  a  street  upon  -w^hich  ran  another  railway, 
was  not  an  invitation  to  the  plaintiff  to  alight. 
I,  therefore,  dissent. 

Ingraham,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


-yo 206   Thomas   Nelson,  Respondent,  v.  Edward  S.  Hatoh,  Appellant, 

ai74NY546  Impleaded  with  Lyman  E.  Wabben. 

Attorney  and  dient  —  contingent  fee  —  agreement  by  a  third  perton  with  the  otter- 
ney  to  pay  the  disbursements  of  the  action  and  share  in  the  recovery  — failure  of 
the  attorney  to  perform  the  latter  agreement —  measure  of  damages  where  the  com- 
plaint  in  Vie  action  to  which  the  contra^  related  was  dismissed. 

Hatch  &  Warren,  a  firm  of  attorneys  who  -were  engaged  in  prosecuting  an  action 
under  an  agreement  with  their  cUent,  which  provided  that  the  firm  should  fur- 
nish the  personal  services  of  Warren,  pay  the  expenses  of  the  litigation  and 
receive  thirty  per  cent  of  the  proceeds,  entered  into  a  contract  with  one  Nelson, 
by  which  the  latter,  in  consideration  of  one-half  of  Hatch  Sc  Warren's  share  of 
the  proceeds,  agreed  to  advance  $10,000  to  the  attorneys  for  the  purposes  of 
the  litigation,  the  first  $5,000  to  be  advanced  by  a  specified  time  and  the  second 
$a,000  to  be  advanced  in  such  sums  as  might  be  desired  by  Hatch  &  Warren. 

After  Nelson  had  advanced  $7,000  under  his  contract,  Hatch  &  Warren  refused 
to  advance  moneys  necessary  to  the  diligent  prosecution  of  the  action,  although 
they  had  in  their  hands  funds  applicable  to  that  purpose.  They  also  demanded 
of  Nelson  an  additional  payment  of  $1,000  under  the  contract  when  the  expenses 
of  the  litigation  did  not  necessitate  such  a  demand,  and  upon  his  refusal  to  comply 
therewith  notified  him  that  the  contract  was  terminated.  Thereafter  Warren 
wiUidrew  from  the  firm  and  refused  to  take  any  further  part  in  the  conduct 
of  the  litigation.  Hatch  subsequently  procured  the  action  to  be  tried  (but 
not  by  Warren),  and  it  resulted  in  a  judgment  that  the  client  had  no  cause  of 
action. 

In  an  action  brought  by  Nelson  against  Hatch  &  Warren  to  recover  damages  for 
a  breach  of  the  contract, 
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Held,  that  Nelson's  failure  to  pay  the  $1,000  demanded  by  Hatch  &  Warren  did 
not  justify  them  in  electing  to  terminate  the  contract,  as  he  was  not  obliged  to 
pay  the  second  $5,000  upon  the  arbitrary  demand  of  Hatch  &  Warren,  but  only 
when  the  proper  conduct  of  the  litigation  required  it; 

That  the  refusal  of  Hatch  to  apply  the  money  advanced  by  Nelson  to  the  dili- 
gent prosecution  of  the  action,  and  the  attempted  cancellation  of  the  contract 
because  of  Nelson's  failure  to  pay  the  11,000,  and  the  refusal  of  Warren  to 
perform  his  contract  with  the  client,  constituted  a  breach  of  the  contract  with 
Nelson,  and  absolved  the  latter  from  the  necessity  of  continuing  to  perform  it; 

That  it  could  not  be  successfully  contended  that  the  measure  of  the  plaintiff's 
damages  was  the  benefit  to  him  of  having  the  contract  performed,  and  that 
as  the  action  to  which  the  contract  related  had  resulted  in  a  judgment  of  no 
cause  of  action  the  plaintiff's  damages  were  purely  nominal; 

That,  as  the  contract  had  been  rendered  impossible  of  performance  by  the  action 
of  the  defendants,  this  rule  of  damages  did  not  apply,  and  that,  under  the  cir< 
cumstances,  the  plaintiff  should  be  permitted  to  recover  the  moneys  which  he 
had  advanced  under  the  contract  and  the  expense  which  he  incurred  in  con- 
nection therewith. 

Inoraham,  J.,  dissented. 

Appeal  by  the  defendant,  Edward  S.  Hatch,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
tlie  clerk  of  the  county  of  New  York  on  the  24th  day  of  July,  1901, 
upon  the  report  of  a  referee. 

In  1891  Lilyon  B.  Daniels,  who  claimed  to  be  the  widow  of 
William  B.  Daniels,  entered  into  an  agreement  with  the  firm  of 
Hatch  &  Warren,  attorneys,  by  which  that  firm,  in  consideration 
of  a  contingent  fee  of  thirty  per  cent  of  the  proceeds,  agreed  to 
prosecute  an  action  on  her  behalf  to  establish  her  rights  as  widow 
ill  her  alleged  husband's  estate.  Hatch  &  Warren  agreed,  among 
other  things,  to  furnish  the  personal  services  of  Lyman  E.  Warren 
and  to  advance  all  moneys  necessary  for  the  prosecution  of  the 
claim. 

After  the  execution  of  this  agreement  Hatch  &  Warren  entered 
into  a  contract  with  one  Nelson,  by  which  the  latter,  in  considera- 
tion of  one-half  of  Hatch  &  Warren's  interest  in  the  recovery, 
.  agreed  to  advance  $10,000  for  use  in  prosecutiug  the  action. 

The  action  is  brought  to  recover  damages  for  the  breach  of  the 
latter  contract. 

William  Rnmsey^  for  tlie  appellant. 

Thomas  Darlingtouj  for  the  respondent. 
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Hatch,  J. : 

When  this  case  was  before  this  court  upon  the  former  appeal,  it 
was  held  that  the  action  was  one  to  recover  damages  for  a  breach  of 
the  contract,  the  subject  of  the  action,  and  it  having  been  determined 
by  the  referee  before  whom  it  was  tried  that  it  was  an  action  to 
rescind  the  contract,  we  reversed  the  judgment  and  ordered  a  new 
trial.  (56  App.  Div.  149.)  Upon  the  new  trial  the  plaintiff  has 
recovered  judgment  for  the  damages  demanded  in  his  complaint 
The  facts  which  appear  upon  the  present  trial  are  not  essentially 
different  from  those  which  appeared  upon  the  first  trial,  and  as  they 
have  been  fully  stated  in  the  case  as  reported  upon  that  appeal,  it  is 
not  essential  that  we  again  restate  them  in  detail. 

The  obligation  which  the  plaintiff  assumed  by  the  terms  of  his 
contract  was  to  advance  for  the  purposes  specified  therein  the  sum 
of  $10,000,  $5,000  of  which  was  to  be  paid  to  Hatch  &  Warren 
between  March  1,  1891,  and  May  fifteenth  of  the  same  year,  and  of 
the  remaining  $5,000  it  was  to  be  advanced  in  such  "  sums  as  may 
be  desired  by  the  parties  of  the  first  part,"  but  no  sum  greater  in 
amount  than  $1,000  of  the  last  $5,000  at  a  time  should  be  required 
to  be  paid  by  the  plaintiff,  and  he  was  entitled  to  a  notice  of  thirty 
days  of  an  intention  to  draw  such  sum.  Taking  into  consideration 
the  object  sought  to  be  accomplished  by  the  contract  and  the  pur- 
pose of  the  parties  thereunder,  it  ia  evident  that  it  was  contemplated 
that  the  first  $5,000  would  create  a  fund,  by  virtue  of  which  tlie 
defendants  would  be  enabled  to  make  necessary  advances  for  the 
diligent  prosecution  of  the  action,  which  had  then  been  begun  and 
was  pending  in  Colorado.  We  think  the  fair  construction  of  this 
contract,  relating  to  the  payment  to  bo  made  by  the  plaintiff  there- 
under, required  the  payment  of  the  $5,000  within  the  time  expressly 
stipulated,  but  that  the  second  $5,000  was  not  required  to  be  paid 
upon  the  mere  arbitrary  desire  of  Hatch  &  Warren,  but  that  it 
intended  to  provide  that  as  the  necessity  of  the  litigation  required, 
Hatch  &  Warren  had  the  right  to  demand  of  the  plaintiff  pay- 
ment of  the  additional  $5,000  in  sums  of  $1,000  each  as  should  be 
required  for  the  diligent  prosecution  of  the  action,  and  unless  such 
sums  were  required  for  that  purpose,  there  was  no  right  upon  the 
part  of  Hatch  &  Warren  to  demand  the  same  and  no  obligation 
on  the  part  of  the  plaintiff  to  pay  the  same,  although  demand  was 
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made  theref  oi;,  unless  it  was  required  to  discharge  proper  obligations 
in  connection  with  the  prosecution  of  the  action. 

Concluding  that  this  is  the  proper  construction  of  this  contract, 
the  testimony  is  to  be  examined  for  the  purpose  of  seeing  if  Hatch 
&  Warren,  or  either  of  them,  was  guilty  of  any  acts  which  con- 
stituted a  breach  of  the  same  prior  to  the  plaintiff's  refusal  to  make 
furtiier  payments  thereunder,  and  whether  he  was  excused  from  so 
doing.  The  testimony  is  undisputed  that  prior  to  November  23, 
1891,  the  plaintiff  had  paid  to  Hatch  &  Warren  the  first  $5,000 
within  the  stipulated  time,  and  had  also  advanced,  upon  the  demand 
of  the  defendant  Hatch,  $2,000  of  the  second  $5,000.  At  this 
time  it  appeared  without  dispute  that  the  action  brought  by  Mrs. 
Daniels  was  pending  in  the  Colorado  court  and  that  the  same,  by 
reason  of  default  in  taking  the  proper  proceeding  and  necessary  steps, 
was  in  a  condition  where  it  could  be  dismissed,  and  was  only  saved  from 
such  result  by  the  consideration  and  stipulation  of  the  attorneys  for 
the  defendant  therein  ;  that  the  reason  for  this  condition  rested  in  the 
fact  that  the  attorneys  representing  Mrs.  Daniels  in  Colorado  had  not 
been  furnished  with  sufficient  funds  to  enable  them  to  take  the  proper 
and  necessary  steps  in  protection  of  Mrs.  Daniels'  rights  therein.  Of 
these  facts  the  defendants  were  informed  by  the  attorneys  in  Colo- 
rado, and  one  of  them,  Mr.  Donnelly,  had  a  personal  interview  with 
the  defendant  Hatch  and  requested  that  he  make  payment  in  the 
sum  of  $500  in  order  that  such  attorney  might  proceed  with  the 
action.  Hatch  refused  at  that  time  to  make  payment  of  such  sum, 
or  any  other,  and  only  paid  in  immediate  connection  with  the  law- 
suit, a  small  sum  for  clerk's  fees,  and  declined  to  pay  more.  As 
appears  by  the  books  of  Hatch  &  Warren,  there  had  been  paid 
out  up  to  and  including  the  30th  day  of  September,  1892,  the  sum 
of  $2,148.95.  This  sum  was  made  up  in  part  of  $200  in  cash  for 
some  undisclosed  purpose,  $423.04  to  Warren  and  $1,0Y5  to  Mrs. 
Daniels.  There  was  at  this  time  in  the  hands  of  Hatch,  of  the  pay- 
ments made  by  the  plaintiffs  herein,  $4,851.05,  and  there  was  no 
immediate  pressing  necessity  for  the  advance  of  this  sum  at  that 
time.  On  the  contrary,  a  small  proportion  only  was  necessary  to 
relieve  the  default  of  Mrs.  Daniels  in  her  action  and  for  the  orderly 
prosecution  of  the  same.  Under  such  circumstances,  it  is  perfectly 
App.  Div.— Vol.  LXX.        14 
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cleaF  that  it  was  the  duty  of  Hatch  &  Warren  to  make  the  neces- 
sary advances,  and  that  the  plaintiff  could  not  be  called  upon  to  pay 
further  sums  until  there  was  a  necessity  therefor.  This  being  the 
relative  condition  of  the  parties  at  this  time,  Mr.  Hatch,  under  date 
of  the  27th  of  February,  1891,  made  a  demand  upon  the  plaintiff 
for  a  further  payment  of  $1,000.  The  plaintiff  was  excused  from 
making  this  payment  and  could  not  be  placed  in  default  by  refusal 
to  comply  with  the  demand  for  two  reasons,  Jlrsty  there  was  no 
right  in  the  defendants  to  demand  the  payment  under  the  terms  of 
the  contract,  and,  second^  the  plaintiff  after  the  demand  saw  the 
defendant  Warren  and  was  informed  by  him  that  the  money  was  not 
then  wanted,  and  that  he  need  not  make  the  payment  at  that  time. 
In  the  face  of  this  condition,  however,  the  defendants,  under  date 
of  November  23, 1891,  wrote  that  the  plaintiff  was  in  default  by 
failing  to  pay  the  last  sum  demanded,  and  that  by  reason  thereof  the 
contract  with  him  "is  canceled  —  has  become  void  and  of  no  further 
effect."  It  is  clear,  therefore,  that  Hatch  &  Warren  on  that  date  were 
guilty  of  a  clear  breach  of  the  contract.  JF'irsty  for  the  reason  that 
the  defendant  Hatch,  who  had  the  custody  of  the  money,  had  refused 
to  advance  the  same  for  the  purposes  for  which  it  had  been  paid,  and 
fiuch  refusal  was  in  violation  of  the  terms  of  the  contract ;  second, 
for  the  reason  that  in  violation  of  its  terms  and  when  the  plaintiff 
was  not  in  default,  they  notified  him  that  they  canceled  the  same 
and  elected  to  treat  it  as  void  and  of  no  effect.  These  acts  consti- 
tuted clear  breaches  of  the  contract  by  the  defendants,  and  the  plain- 
tiff, by  reason  thereof,  was  absolved  from  a  further  fulfillment  of 
the  same. 

The  latter  act  constituting  the  breach  is  averred  in  the  complaint 
as  one  of  the  grounds  for  the  maintenance  of  this  action.  The  com- 
plaint does  not  in  terms  aver  a  breach  of  the  contract  in  the  refusal 
by  Hatch  to  pay  the  money  as  necessity  required  for  the  proper 
prosecution  of  Mrs.  Daniels'  action.  The  evidence,  however,  of 
such  breach  was  given  and  stands  undisputed  in  the  record,  and  no 
objection  was  taken  that  it  was  not  admissible  under  the  com- 
plaint; consequently,  it  may  be  considered  by  this  couit,  and  the 
complaint  be  deemed  to  be  amended  in  order  to  give  effect  to 
the  proof  as  nobody  is  prejudiced  or  misled  thereby.  {Drexel  v. 
Pease,  37  N.  Y.  St.  Repr.  166;  Bate  v.  Graham,  11  N.  Y.  237.) 
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It  eeeme  clear,  therefore,  that  a  breach  of  this  contract  was  estal> 
lished  by  undisputed  proof  prior  to  the  time  when  Warren  with- 
drew  from  the  prosecution  of  the  action.  But  we  are  also  of  the 
opinion  that  this. action  in  withdrawing  and  refusing  to  perform  his 
contract  with  Mrs.  Daniels  constituted  a  breach  of  the  contract  with 
the  plaintiff,  and  that  by  reason  of  it  the  latter  was  absolved  from 
further  fulfillment  of  its  terms.  The  contract  between  the  parties 
to  this  action  is  to  be  construed  in  connection  with  the  contract 
between  Hatch  &  Warren  and  Mrs.  Daniels.  By  the  terms  of 
the  latter,  it  was  stipulated  that  Mrs.  Daniels  should  have  the  per- 
sonal service  of  Warren  in  the  conduct  of  the  litigation.  It  is  clear 
that  it  could  not  be  fulfilled  in  conformity  with  its  terms  unless 
Warren  gave  his  personal  service.  The  consideration  for  the  plain- 
tiff's contract  was  the  assignment  of  one-half  of  the  interest  pos- 
sessed by  Hatch  &  Warren  therein;  consequently,  the  plaintiff 
had  the  right  to  demand  that  that  contract  be  fulfilled  according  to 
its  terms.  It  may  well  have  been  the  personal  service  of  Warren 
in  the  conduct  of  that  litigation,  which  was  the  inducing  cause  of 
plaintiff's  executing  the*  contract  and  entering  into  the  engage- 
ment which  he  made.  He  was  entitled  to  insist  that  it  be  per- 
formed in  accordance. with  its  terms,  and  Hatch  &  Warren  had 
contracted  with  him  that  it  would.be  so  performed.  The  only  way 
in  which  Hatch  &  Warren  could  avoid  this  result  would  be  by  the 
plaintiff's  consenting  that  it  be  otherwise  performed.  It  was  compe- 
tent for  him  to  waive  performance  by  Warren ;  it  was  within  his 
right  to  insist  upon  it.  It  is  clear  that  he  never  waived  any  of  his 
rights  and  at  all  times  stood  upon  the  fulfillment  of  the  contract 
which  he  made.  The  defendant  Hatch  had  no  right  to  insist  that 
the  plaintiff  accept  performance  by  any  other  person.  It  may  be 
his  misfortune  that  without  his  fault  Warren  withdrew  from  the 
fulfillment  of  the  contract  and  thereby  made  it  impossible  for  him 
to  perform  the  same,  but  the  plaintiff  is  not  to  be  prejudiced  in  any 
of  his  rights  by  such  fact,  nor  can  Hatch  complain  of  such  result 
because  the  plaintiff  stands  insisting  upon  his  legal  rights  in  the 
premises.  It  is  entirely  immaterial  to  any  question  which  concerns 
the  legal  rights  of  the  parties  to  this  action  that  Hatch  subsequently 
procured  Mrs.  Daniels'  lawsuit  to  be  tried  and  conducted  with  vigor 
and  skill.    That  was  no  concern  of  the  plaintiffs  as  such  act  was  not 
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in  fulfillment  of  the  terms  of  his  contract  and  he  was  not  bound  to 
accept  the  same  as  performance.  Under  date  of  October  1, 1892,  the 
plaintiff  notified  the  defendants  of  their  breach  of  the  contract  and 
•demanded  a  return  of  the  money  which  he  had  paid  thereunder.  At 
this  time  Hatch  was  in  default  under  the  contract  in  failing  to  advance 
the  moneys  as  required  thereby  and  his  letter  to  the  plaintiff  cancel- 
ing the  same  remained  of  record,  unrevoked,  and  it  was  after  that 
time  that  Hatch  attempted  to  make  fulfillment  of  the  contract  with 
Mrs.  Daniels.  In  no  view,  therefore,  upon  the  undisputed  proof, 
can  we  escape  the  conclusion  that  Hatch  and  Warren  were  both 
guilty  of  a  breach  of  the  contract  with  the  plaintiff  at  the  time  when 
he  made  his  demand  for  the  return  of  the  money  paid  thereunder,  and 
elected  to  treat  the  contract  as  terminated  on  account  of  the  defend- 
ants' breaches  of  the  same.  This  was  clearly  within  his  legal  rights, 
and  by  reason  of  the  then  condition  he  became  entitled  to  have  and 
recover  such  damages  as  he  had  sustained  which  might  be  properly 
recoverable. 

It  is  earnestly  insisted,  however,  that  if  there  was  a  breach  of  the 
contract,  nevertheless,  the  proof  shows  that  no  damages  beyond  such 
as  are  nominal  have  been  sustained  by  the  plaintiff.  It  is  the  claim 
of  the  learned  counsel  for  the  defendant  Hatch  that  the  measure  of 
plaintiff's  damages  is  the  "  benefit  to  him  of  having  the  contract 
performed,"  and  that  this  constitutes  the  measure  of  damage.  On 
this  hypothesis  the  claim  is  advanced  that  the  actual  result  showed 
that  Mrs.  Daniels  in  fact  had  no  cause  of  action  or  right  in  her  hus- 
band's estate,  and  that,  therefore,  the  plaintiff  could  by  no  possi- 
bility take  anything  of  advantage  under  his  contract.  It  may  be 
conceded  that  such  rule  of  damage  is  the  true  rule  if  the  means 
exist  by  which  the  measurement  can  be  applied.  The  rule,  how- 
ever, fails  as  applied  to  this  action,  for  the  reason  that  by  the 
defendants'  acts  the  contract  never  could  be  performed,  in  conse- 
quence of  which  all  basis  for  the  measurement  of  damages  upon  any 
consideration  of  result  which  might  have  fiowed  therefrom  is  futile, 
and  under  such  circumstances  application  of  the  rule  is  rendered 
impossible.  In  Frledland  v.  Myers  (139  N.  Y.  433)  an  action  was 
brought  for  a  breach  of  contract  in  the  lease  of  a  building  for  a 
special  purpose.  The  court  held  that  ordinarily  in  case  of  lease  the 
measure  of  damage  would   be  the  difference  between  the  rent 
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reserved  and  the  actnal  value  of  the  lease,  but  that  the  damages 
were  not  limited  to  that  sum,  and  the  lease  being  for  a  special  pur- 
pose, proof  of  damage  under  the  rule  would  be  practically  impos- 
sible of  ascertainment,  and  that  a  recovery  could  be  had  for  other 
damages  that  were  the  proximate  eflEect  of  the  breach  of  the  cove- 
nant so  far  as  they  were  not  speculative  or  uncertain  in  character, 
and  might  be  deemed  to  be  within  the  fair  contemplation  of  the 
parties  when  the  lease  was  made  and  might  have  been  foreseen  as  a 
consequence  of  a  breach  of  the  covenant.  The  plaintiff  therein  was 
permitted  to  recover  for  his  actual  and  necessary  expenses  incurred 
in  preparing  for  the  occupation  of  the  premises,  and  that  such  item 
properly  embraced  ai'chitect's  fees  in  making  drawings  for  cases, 
counters  and  other  necessary  features  required  in  the  business,  it 
appearing  that  this  work  was  done  with  the  knowledge  and  assent  of 
the  defendant,  and  that  his  conduct  throughout  was  such  as  to  invite 
the  expenditure.  To  the  same  effect  is  Bernstein  v.  Meech  (130 
N.  T.  354).  That  was  an  action  to  recover  damages  for  the  breach 
of  a  theatrical  contract,  where  the  compensation  of  the  plaintiff  was 
to  be  fifty  per  cent  of  the  gross  receipts  realized  from  the  perform- 
ances to  be  given.  It  was  impossible  to  determine  what  those 
receipts  would  have  been,  and  plaintiff  was  permitted  to  prove  his 
expenses  in  preparing  for  the  fulfillment  of  the  contract.  Mr.  Jus- 
tice Bradley,  writing  for  the  court,  said  :  "  His  loss  also  consisted 
of  the  expenses  by  him  incurred  to  prepare  and  provide  for  such 
performance.  "While  the  plaintiff  was  unable  to  prove  the  value  in 
profits  of  his  contract,  he  was  properly  permitted  to  recover  the 
amount  of  such  loss  as  it  appeared  he  had  suffered  by  the  defend- 
ants' breach."  This  rule  has  been  uniformly  recognized.  {Dick- 
insan  v.  ITartj  142  N.  T.  183.)  The  present  case  falls  within 
the  same  principle.  Here  it  was  impossible  to  establish  what  the 
plaintiff's  damages  were  or  would  have  been  had  the  contract  been 
fulfilled  as  it  was  rendered  absolutely  impossible  of  performance. 
But  the  plaintiff  was  permitted  to  prove  the  moneys  which  he 
advanced,  and  the  expense  which  he  incurred  in  connection  with  it.' 
These  defendants  had  knowledge  of  such  expense  and  extent  of  the 
same  because  they  received  the  money.  Consequently  the  case  falls 
squarely  within  the  rule  of  the  cases  we  have  cited. 
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There  is  no  other  question  which  requires  consideration.  It  fol- 
lows, therefore,  that  the  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien  and  Laughlin,  JJ.,  concurred; 
Inoraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  affirmance  of  this  judgment.  Tlie 
contract  between  the  plaintiff  and  tlie  defendants  was  made  on  the 
27th  day  of  February,  1891.  By  it  the  plaintiflE  agreed  to  pay 
under  certain  conditions  $10,000,  and  in  consideration  thereof  the 
defendants  sold,  assigned,  transferred  and  set  over  to  the  plaintiff 
an  undivided  half  interest  in  and  to  a  contract  theretofore  executed 
between  one  Lilyon  B.  Daniels  and  the  defendants,  and  of  any  and 
all  moneys  and  property  that  the  defendants  may  derive  or  receive 
under  said  contract,  except  disbursements.  The  contract  between 
the  defendants  and  Daniels  was  annexed  to  the  contract  between  the 
the  plaintiff  and  the  defendants,  and  by  that  contract  Daniels 
assigned  and  transferred  to  the  defendants  thirty  per  cent  of  her 
undivided  share  of,  and  of  her  claim,  right,  title  and  interest  in  and 
to,  certain  property  which  had  belonged  to  one  W.  B.  Daniels, 
deceased,  and  in  or  to  any  claim  or  chose  in  action  against  the 
said  W.  B.  Daniels,  or  his  estate ;  the  defendants  agreed  to  prose- 
cute the  claim  of  the  said  Lilyon  B.  Daniels  against  the  estate  of 
IfV.  B.  Daniels  and  to  furnish  "  the  personal  services  of  the  said 
Lyman  E.  Warren,  at  any  and  all  times  when  it  shall  be  neces- 
sary, or  when  reasonably  requested  by  the  party  of  the  first  part 
so  to  do."  This  agreement  also  provided  that  the  defendants,  who 
were  attorneys  and  counselors  at  law,  '^must  assume  to  and  do 
make  provision  for  obtaining  the  money  for  the  payment  of  any 
and  all  disbursements,  that  may  be  required  by  them  and  for  carry- 
ing out  this  contract  so  long  as  they  undertake  and  continue  in  the 
prosecution  of  the  matters  contemplated  by  the  terms  of  this  agree- 
ment. And  the  parties  of  the  second  part  (defendants)  shall  have 
the  right  at  any  time  to  withdraw  from  the  provisions  of  this  agree- 
ment, and  in  such  event  shall  be  entitled  to  a  lien  upon  the  interests 
of  the  party  of  the  first  part  in  and  to  any  of  the  real  or  personal 
estate  in  which  she  shall  have  an  interest  as  the  widow  of  the  said 
W.  B.  Daniels  to  the  extent  of  the  disbursements  or  cash  that  shall 
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have  been  obtained,  advanced  or  loaned  or  paid  out  by  the  parties 
of  the  second  {>art  for  the  parpose  of  carrying  out  this  contract." 
This  contract  between  Daniels  and  the  defendants  being  annexed 
to  the  contract  between  the  plaintiff  and  the  defendants,  the  plain- 
tiff is  chargeable  with  knowledge  of  its  terms. 

It  seems  that  in  the  year  1892  the  defendants  dissolved  partner- 
ship as  the  result  of  a  dispute.  Whereupon  Warren  wrote  to  Mrs. 
I>aniels  a  letter  dated  September  29,  1892,  as  follows : 

**  The  firm  of  Hatch  &  Warren  has  been  dissolved.  Under  the 
provisions  of  the  contract  made  with  Hatch  &  Warren  the  said 
Satch  &  Warren  shall  have  a  right  at  any  time  to  withdraw  from 
the  provisions  of  that  agreement.  I  hereby  withdraw  from  the 
provisions  of  that  agreement  and  declare  the  same  terminated  and 
onded.  Very  truly, 

"LYMAN  E.  WAKKEN." 

On  the  thirtieth  of  September  Mrs.  Daniels  wrote  a  letter  to 
the  defendants  stating  that  she  had  received  the  letter  from  Warren, 
and  that  "in  consequence  of  this  letter  and  the  refusal  of  Mr. 
Hatch  and  of  Mr.  Warren  to  carry  out  their  contract  I  hereby 
notify  you  that  such  contract  is  annulled  and  terminated.  I  further 
notify  you  that  from  this  date  you  cease  to  meddle  with  my  affairs 
in  any  way,  and  to  do  any  further  act  or  thing  eitlier  for  or  against 
me  in  this  matter,  as  I  have  made  other  arrangements  for  transacting 
my  business.  Very  truly, 

"Mrs.  L.  DANIELS." 

In  answer  to  this  letter  the  defendant  Hatch  wrote  to  Mrs.  Daniels 
acknowledging  its  receipt,  claiming  that  Warren  did  not  have  the 
right  to  declare  her  contract  terminated ;  and  that  Hatch  &  Warren 
had  advanced  a  considerable  sum  of  money  under  the  terms  and 
conditions  of  the  contract  and  were  ready  to  do  and  perform  all  the 
terms  and  conditions  of  the  contract.  Nothing  further  seems  to 
have  been  done  by  Hatch  &  Warren  under  the  contract  to  the  10th 
day  of  February,  1893,  when  this  action  was  commenced.  Assum- 
ing, as  we  must,  that  this  action  was  to  recover  the  damages  sustained 
by  a  breach  of  the  contract  between  the  plaintiff  and  the  defend- 
ant, and  assuming  that  there  was  evidence  to  justify  a  finding  tliat 
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there  had  been  a  breach  of  their  contract  with  Mrs.  Daniels  prior 
to  the  commencement  of  the  action,  the  substantial  question  is  as  to 
the  measure  of  damages  to  which  the  plaintiff  was  entitled*  It  was 
proved  without  objection  that  subsequent  to  the  commencement  of 
the  action  the  defendant  Hatch,  with  the  consent  of  Mrs.  Daniels, 
did  prosecute  the  action  brought  by  Mrs.  Daniels  to  recover  her 
interest  in  the  property  of  W.  B.  Daniels,  deceased ;  that  that  action 
was  tried  in  the  year  1893  and  resulted  in  the  defeat  of  Mrs.  Daniels, 
and  a  judgment  was  entered  which  was  subsequently  affirmed  on 
appeal.  It  was  thus  established  that  Mrs.  Daniels  had  no  claim 
against  the  estate  of  W.  B.  Daniels  which  was  the  subject-matter  of 
the  assignment  by  Mrs.  Daniels  to  the  defendants,  which  could  be 
enforced.  There  was  no  express  obligation  in  the  contract  between 
the  plaintiff  and  the  defendants  that  the  defendants  would  carry 
out  the  contract  with  Mrs.  Daniels  and  continue  to  act  for  her  in 
the  prosecution  of  these  claims.  Tlie  plaintiff  seems  to  have  been 
willing  to  pay  his  money  upon  a  transfer  to  him  of  one-half  of  the 
amount  that  the  defendants  would  receive  under  their  contract  with 
Mrs.  Daniels.  So  far  as  I  can  see,  the  only  agreement  that  the 
defendants  made  with  the  plaintiff  was  that  they  would  act  in  good 
faith  in  carrying  out  the  contract  beween  themselves  and  Mrs.  Daniels 
and  realize  as  much  as  possible  in  their  conduct  of  the  prosecution  of 
her  claim  against  tlie  estate  of  W.  B.  Daniels.  Assuming  that  this 
contract  was  broken  and  that  Hatch  &  Warren  failed  to  carry  out  that 
implied  agreement,  the  damages  that  the  plaintiff  sustained  in  conse- 
quence of  the  breach  of  that  undertaking  was  the  amount  that  he  could 
show  that  lie  would  have  received  in  case  the  agreement  had  been 
carried  out ;  but  it  seems  to  me  that  the  plaintiff  has  failed  to  estab- 
lish that  any  amount  could  have  been  recovered  upon  the  claim  of 
Mrs.  Daniels  against  the  estate  of  W,  B.  Daniels,  or  that  the  plain- 
tiff was  entitled  to  more  than  nominal  damages.  It  is  true  that 
Warren  refused  to  take  part  in  the  prosecution  of  the  claims  against 
Mrs.  Daniels,  and  that  the  contract  with  Mrs.  Daniels  provided 
that  the  defendants  would  furnish  the  personal  services  of  Warren 
at  any  and  at  all  times  when  it  should  be  necessary  or  when  rea- 
sonably requested  by  Mrs.  Daniels,  but  so  far  as  appears  Mrs. 
Daniels  never  requested  the  defendants  to  furnish  the  services 
of  Warren   after  his  withdrawal  from  the  firm ;  and  she  subse- 
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quently  consented  to  Hatch's  proceeding  to  conduct  the  litigation 
with  his  partner,  Mr.  Wickes,  and  such  services  were  subsequently 
actually  rendered  and  the  claims  prosecuted.  Upon  what  basis  it 
can  be  said  that  the  plaintiff  sustained  any  damage  by  reason  of  any 
of  the  breaches  of  the  contract  relied  upon  I  am  unable  to  see. 
Nothing  has  ever  been  realized  upon  these  claims,  and  upon  this 
record  it  must  be  assumed  that  the  claims  were  without  foundation 
Hud  of  no  value,  and  what  the  plaintiff  obtained  by  his  assignment 
was  one-half  interest  of  the  defendants  in  certain  claims  which  were 
not  enforcible  and  from  which  nothing  has  been  realized.  Basing 
this  action  as  it  must  be  based  upon  a  claim  for  the  damage  sus- 
tained in  consequence  of  a  breach  of  the  contract  by  the  defend- 
ants, it  seems  to  me  that  the  evidence  conclusively  established  that 
the  plaintiff  sustained  no  injury  by  such  a  breach,  as  his  interest  in 
the  contract  between  Mrs.  Daniels  and  the  defendants  was  value- 
less ;  that  nothing  has  ever  been  received  by  them  and  no  recovery 
has  ever  been  had  upon  the  claims  of  Mrs.  Daniels  of  which  the 
defendants  were  entitled  to  receive  thirty  per  cent,  one-half  of 
which  was  assigned  to  the  plaintiff.  This  contract  between  the 
defendants  and  Mrs.  Daniels  was  one  which  upon  its  face  was 
void  for  champerty,  and  the  plaintiff,  who  is  a  lawyer,  must  be 
chargeable  with  knowledge  of  that  fact.  He  paid  his  money  upon 
the  chance  of  obtaining  an  interest  in  a  recovery,  if  one  was  had, 
upon  Mrs.  Daniels'  claims.  As  a  consideration  for  the  payment  of 
that  money  he  obtained  an  interest  in  a  contract  which  could  not  be 
enforced,  and  which  the  subsequent  events  have  shown  to  he  of  no 
value,  and  having  made  such  a  contract  with  his  eyes  open  and  tak- 
ing the  chances  of  a  recovery  of  a  large  sum  of  money  if  the  specu- 
lation had  succeeded,  I  can  see  no  reason  why  the  court  should 
interfere  to  allow  him  to  recover  back  what  he  had  paid,  the  specu- 
lation that  he  entered  into  having  been  unsuccessful. 
I  think  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 
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J2i^_  2J8Magoib  a.  Coleman  and  Others,  llespondents,  v.  The  Citt  op 

New  Yoke,  Appellant. 

Ifew  Tork  eUy  street  —  right  of  the  city  while  it  remains  unopened  to  maintain  a 
dumping  board  thereon — when  a  property  owner  is  entitled  to  a  mandamus  to 
compel  tlie  opening  of  the  street — right  to  maitktain  the  dumping  board  after  the 
street  is  opened. 

Chapter  097  of  the  Laws  of  1887.  as  amended  by  chapter  272  of  the  Laws  of 
1888  and  chapter  257  of  the  Laws  of  1889,  which  vested  in  the  board  of  the 
department  of  docks  in  the  city  of  New  Tork  authority  to  establish  the  bound- 
ary lines  of  Exterior  street  along  a  portion  of  the  East  river  and  authorized 
the  board  of  street  opening  and  improvement  to  institute  proceedings  to 
acquire  the  necessary  lands,  provided  that  the  street  should  be  laid  out  as  pro- 
vided by  the  plan  adopted  by  the  dock  department,  "and  the  same  shall  be 
the  sole  plan  according  to  which  any  wharf,  pier,  bulk-head,  basin,  dock  or 
slip  or  any  wharf,  structure  or  superstructure  shall  thereafter  be  laid  out  or 
constructed  in  that  part  of  the  water  front  included  in  and  specified  upon  said 
plan,  and  from  the  time  of  the  adoption  thereof,  no  wharf,  pier,  bulk-head, 
basin,  dock  or  slip,  nor  any  wharf  structure  or  superstructure  shall  be  laid 
out,  built  or  rebuilt  in  that  part  of  the  water  front  aforesaid,  unless  in  accord- 
ance with  such  plan.  Excepting,  nevertheless,  that  the  board  of  the  depart- 
ment of  docks  may  build  or  rebuild,  or  license  the  building  or  rebuilding  of  tem- 
porary wharf  structures  or  superstructures  to  continue  and  remain  for  a  time  not 
longer  than  until  the  construction  of  said  Exterior  street  shall  be  begun,  all  such 
licenses  to  be  then  determined  without  any  right  to  damages  or  compensation 
in  favor  of  the  licenses."*  A  plan  of  the  street  was  adopted  by  the  dock 
department  and  the  lands  necessary  for  the  street  were  acquired  by  eminent 
domain.  Nothing  has  been  done  by  the  city  to  open  or  grade  the  street  and  it 
has  never  been  opened  for  public  use  and  exists  only  upon  paper,  except  so 
far  as  the  city  has  made  use  of  a  part  of  the  land  so  acquired  for  its  own  pur- 
poses. Prior  to  the  condemnation  of  the  land  the  board  of  dock  commissioners 
passed  a  resolution  authorizing  the  street  cleaning  department  to  erect  and 
maintain  a  dumping  board  on  the  laud  taken  for  the  purposes  of  the  street  and 
this  dumping  board  has  since  been  maintained. 

Held,  that  as  long  as  the  street  remained  unopened,  the  department  of  docks  had 
the  right,  under  the  exception  contained  in  the  act  of  1887,  to  permit  the 
maintenance  of  a  dumping  board  upon  the  land  taken  for  the  purposes  of  the 
street. 

Gemble,  that  the  remedy  of  a  property  owner,  who  had  been  assessed  for  the 
opening  of  the  street,  was  by  mandamus  proceedings  to  compel  the  city 
authorities  to  lay  out  the  street. 

Queers,  whether  the  city  would  have  a  right  to  maintain  the  dumping  board  on 
the  dock  after  the  street  had  been  actually  opened. 

*Sic. 
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Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  Ist  day  of 
October,  1901,  upon  tlie  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

The  judgment  in  this  action  restrained  the  defendant  from  using 
Exterior  street  with  its  structures  and  also  perpetually  enjoining  it 
from  maintaining  a  dumping  board  along  the  bulkhead  line  of  the 
dock,  wharf,  cribwork,  etc.,  or  on  the  crib-work  on  Exterior  street, 
and  directed  a  removal  of  the  same. 

Terence  Farley^  for  the  appellant. 

Louie  0.  Van  Doren^  for  the  respondents. 

Hatch,  J. : 

By  chapter  697  of  the  Laws  of  1887  authority  was  vested  in  the 
board  of  the  department  of  docks  to  establish  the  easterly  line  of 
Exterior  street  along  a  portion  of  the  East  river.  This  act  was 
amended  by  chapter  272  of  the  Laws  of  1888  and  by  chapter  257 
of  the  Laws  of  1889.  By  these  acts  authority  was  devolved  upon 
the  department  of  docks  to  determine  upon  a  plan  for  said  street 
and  there  was  vested  in  the  board  of  street  opening  and  improve- 
ment of  the  city  of  New  York,  after  the  adoption  of  the  plan  and 
upon  the  written  petition  or  consent  of  certain  property  owners, 
authority  to  institute  proceedings  in  invitum  to  acquire  land  for  the 
purposes  of  the  street,  as  determined  upon  by  the  dock  department. 
The  boundaries  of  the  street  were  laid  out  and  a  map  and  plan  of  the 
same  was  adopted  by  the  dock  department.  The  board  of  street 
opening  and  improvement  instituted  proceedings  thereunder  and 
the  city  acquired  title  to  the  lands  necessary  for  the  street.  These 
proceedings  were  begun  April  23,  1891,  and  were  terminated  by  an 
order  of  confirmation  of  the  report  of  the  commissioners  appointed 
in  the  proceedings,  and  the  same  was  filed  in  the  office  of  the  clerk 
of  the  court  on  the  14th  day  of  July,  1897.  A  part  of  the  land  so 
taken  was  the  property  of  these  plaintiffs,  and  they  have  been  assessed 
upon  their  remaining  lands  a  proportionate  cost  of  the  proceeding. 
Nothing  further  has  been  done  by  the  city  to  open  or  grade  the  said 
street,  the  same  has  never  been  opened  for  public  use,  and  now 
-exists  only  upon  paper,  except  so  far  as  the  city  itself  has  made  use 
of  a  part  of  the  land  so  acquired  for  its  purposes. 
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By  the  terms  of  the  act  of  1887  it  was  provided  (§  2)  that  the  street 
should  be  laid  out  as  provided  by  the  plan  adopted  by  the  dock 
department,  '^  and  the  same  shall  be  the  sole  plan  according  to  which 
any  wharf,  pier,  bulk-Iiead,  basin,  dock  or  slip  or  any  wharf,  structure 
or  superstructure  shall  thereafter  be  laid  out  or  constructed  in  that 
part  of  the  water  front  included  in  and  specified  upon  said  plan,  and 
from  tlie  time  of  the  adoption  thereof,  no  wharf,  pier,  bulk-head, 
basin,  dock  or  slip,  nor  any  wharf  structure  or  superstructure  shall 
be  laid  out,  built  or  rebuilt  in  that  part  of  the  water  front  aforesaid, 
unless  in  accordance  with  such  plan.  Excepting,  nevertheless,  that 
the  board  of  the  department  of  docks  may  build  or  rebuild,  or  license 
the  building  or  rebuilding  of  temporary  wharf  structures  or  super- 
structures to  continue  and  remain  for  a  time  not  longer  than  until 
the  construction  of  said  Exterior  street  shall  be  begun,  all  such 
licenses  to  be  then  determined  without  any  right  to  damages  or 
compensation  in  favor  of  the  licenses  *." 

It  is  evident  that  the  exception  created  by  the  terms  of  the  act 
was  intended  to  be  applicable  to  the  actual  construction  of  the 
street,  and  during  the  period  prior  to  such  time  the  dock  depart- 
ment was  authorized  to  make  use  of  this  land  and  water  front  for 
any  temporary  purpose,  provided  that  a  nuisance  was  not  created 
thereby.  On  April  27,  1900,  over  a  year  prior  to  the  time  when 
the  report  of  the  commissioners  in  the  condemnation  proceeding 
had  been  confirmed  and  filed  by  order  of  the  court,  the  board  of 
dock  commissioners,  upon  the  application  of  the  department  of 
street  cleaning  of  the  city  of  New  York,  passed  a  resolution  grant- 
ing to  such  department  permission  to  erect  and  maintain  a  dumping 
board  on  the  crib  bulkhead  at  the  foot  of  East  Eightieth  street,  and 
under  such  authority  the  street  cleaning  department  erected  such 
dumping  board  and  other  buildings  in  connection  with  the  same, 
and  has  since  used  the  board  and  other  structures  as  a  dumping 
place  for  waste  paper,  ashes,  etc.,  and  for  the  separation  of  such 
material  therefrom  as  was  suitable  for  sale.  No  garbage  has  ever 
been  dumped  at  this  place,  as  the  same  is  separately  collected  and  is 
disposed  of  in  other  places  in  the  city. 

By  the  provisions  of  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  378,  §  836),  the  board  of  the  department  of  docks  is 
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required  to  set  apart  for  the  use  of  the  department  of  street  clean- 
ing, the  board  of  health  and  other  city  departments,  suitable  and 
sufficient  wharves,  piers,  bulkheads,  slips,  and  berths  in  slips  for  the 
use  of  said  departments,  and,  bj  section  542  of  the  charter,  such 
dock  department  is  required  to  make  compliance  with  the  request 
of  the  street  cleaning  department,  and  to  set  apart  such  places, 
wharves,  piers,  etc.,  as  may  be  necessary.  By  section  534  of  the 
charter  the  commissioner  of  street  cleaning  is  required  to  remove 
from  the  streets  of  the  city  and  make  disposition  of  ashes,  street 
sweepings,  garbage  and  other  light  refuse  and  rubbish,  as  often  as 
the  public  health  requires  or  as  may  be  found  practicable.  It  was 
pursuant  to  this  authority  and  the  request  of  the  street  cleaning 
department  that  the  dock  department  authorized  the  construction 
of  the  structure  of  which  the  plaintiff  makes  complaint. 

In  September,  1900,  the  plaintiffs  brought  this  action  to  enjoin 
and  restrain  the  city  from  making  use  of  the  property  in  the  man- 
ner above  specified  under  a  claim  that  such  structures  are  main- 
tained and  used  without  authority  and  that  the  same  are  a  public 
nuisance.  The  complaint  proceeds  upon  two  theories, ^r*^,  that  tlie 
land  and  water  front  is  used  in  violation  of  law,  and  especially  in 
violation  of  the  act  under  which  Exterior  street  was  constituted  and 
authorized  to  be  laid  out  and  opened ;  and,  second^  upon  the  theory 
that  the  business  as  conducted  is  a  nuisance,  as  matter  of  fact.  The 
first  theory,  therefore,  is  that  the  structures  are  a  nuisance  per  se, 
as  matter  of  law ;  and,  second,  a  nuisance,  as  matter  of  fact,  assum- 
ing them  to  be  lawful  structures. 

It  is  evident  that  the  court  in  its  decision  has  adopted  both  theo- 
ries, although  it  is  quite  probable  that  the  learned  court  would  not 
have  found  as  matter  of  fact  that  the  business  as  conducted  consti- 
tuted the  same  a  nuisance  if  the  other  element  which  the  case  pre- 
sented had  been  eliminated.  It  is  undoubtedly  true  that  the  defend- 
ant, acting  through  its  constituted  authority,  was  commanded  to  lay 
out  Exterior  street  in  the  manner  directed  by  the  statute,  and  it  was 
required  in  the  performance  of  the  mandate  of  the  statute  to  exercise 
reasonable  diligence  in  laying  out  and  grading  the  street  for  the  bene- 
fit of  the  general  public,  and  particularly  for  the  benefit  of  the  per- 
sons whose  lands  have  been  appropriated  for  the  purpose.  Undoubt- 
edly the  city  has  been  guilty  of  laches  in  not  proceeding  with  more 
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diligence  to  lay  out,  regalate  and  grade  this  street  for  purposes  of 
its  proper  use.  Its  failure  in  this  regard,  however,  can  in  no  view- 
be  made  to  furnish  ground  for  this  action,  as  the  plaintiffs  are  not 
entitled  to  a  remedy  to  correct  the  eviT  by  way  of  injunction.  So 
long  as  the  street  in  fact  remains  unopened  for  public  use,  the  right 
granted  to  the  city  to  authorize  the  land  taken  and  the  water  front 
to  be  temporarily  used  remains ;  and  if  such  use  is  of  such  a  charac- 
ter that  it  can  be  terminated  at  any  time  when  the  street  is  opened 
and  graded  for  the  use  of  the  public,  it  continues  to  exist  so  long  as 
such  conditions  exist.  The  failure  to  perform  the  duty  and  open 
the  street  as  commanded  by  the  statute  may  be  conceded  to  have 
been  neglectful  and  a  violation  of  duty  on  the  part  of  the  city ;  but 
so  long  as  the  street  remains  unopened,  the  use  authorized  by  the 
dock  department  is  a  use  authorized  by  the  statute  and  continues  to 
be  and  is  temporary,  no  matter  how  long  the  same  lasts,  as  it  can- 
not be  construed  into  a  permanent  occupation  unless  permitted  to 
exist  after  the  street  is  opened  to  public  use. 

The  remedy  for  this  neglect  upon  the  part  of  the  city  is  not  by 
way  of  injunction,  for,  no  matter  how  it  result,  it  would  not  operate 
as  a  compulsory  process  upon  the  city  to  open  the  street,  and  until 
it  perform  that  act,  the  occupation  is  lawful.  The  plaintiffs,  as  par- 
ties in  interest,  have  abundant  authority  to  compel  the  city  to  make 
compliance  with  the  statute.  Their  remedy  in  that  respect,  how- 
ever, is  mandatory  to  compel  affirmative  action  in  obedience  to  tlie 
commands  of  the  statute  to  lay  out  the  street.  The  dock 'depart- 
ment is  invested  with  as  much  authority  to  authorize  tlio  temporary 
use  of  a  portion  of  this  street  and  water  front  by  another  depart- 
ment of  the  city  as  to  authorize  its  use  by  any  other  person  or  cor- 
poration. Of  course,  it  could  not  authorize  the  maintenance  of  a 
nuisance  thereon,  but  it  can  authorize  a  legal  structure  in  which  to 
conduct  a  legal  business,  and  such  period  of  use  will  continue  to  be 
lawful  until  the  public  authorities  perform  their  duty  and  open 
the  street  either  voluntarily  or  under  compulsion.  It  seems  clear^ 
therefore,  that  this  structure  may  be  authorized  for  the  period 
prior  to  the  opening  of  the  street,  whether  the  same  can  be  tliere- 
af ter  maintained  as  matter  of  right,  or  not.  So  far  as  the  present 
surroundings  are  concerned,  the  dock  is  not  occupied  by  the  defend- 
ant's dumping  board  and  the  use  thereof  is  not,  therefore,  exclusive 
as  was  the  case  in  Hill  v.  Mayor  (139  N.  Y.  495). 
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We  do  not  find  it  necessary  in  disposition  of  the  present  case  to 
determine  whether  the  city  is  authorized  to  construct  and  maintain 
this  dumping  board  at  this  particular  place  after  the  street  is  opened 
or  not.  It  is  evident,  however,  that  such  determination  must  rest 
upon  the  authority  vested  in  the  dock  department  and  the  character 
of  use  which  may  be  made  by  the  street  cleaning  department.  The 
question  is  to  be  solved  by  a  construction  of  the  statutes  under 
which  the  power  is  exercised,  and  for  the  present  it  is  not  necessary 
for  us  to  express  an  opinion  tliereon.  It  is  sufficient  now  to  say 
that  the  present  use  is  authorized  by  the  statute ;  consequently,  it 
is  not  a  nuisance  ^^r  se  and  cannot  become  such  until  the  street  be 
opened  for  public  use. 

So  far  as  claim  is  made  that  the  business  as  conducted  constitutes 
the  same  a  nuisance,  we  think  the  evidence  is  insufficient  for  such 
purpose.  There  is  no  pretense  but  that  the  business  is  properly 
conducted  with  as  little  annoyance  to  surrounding  persons  and 
property  as  is  compatible  with  carrying  on  the  business  at  all. 
Indeed,  upon  this  subject  the  city  sought  to  show  how  the  business 
was  carried  on  and  that  it  was  done  with  care  and  circumspection. 
The  court  ruled  that  it  was  not  necessary  for  the  defendant  to  give 
proof  upon  that  subject  until  the  method  and  manner  of  doing  the 
business  was  attacked.  No  proof  was  offered  upon  such  subject  as 
a  distinct  issue ;  consequently,  it  must  be  regarded  that  the  business 
was  in  all  respects  properly  conducted. 

The  evidence  offered  to  establish  the  nuisance  as  a  fact  tended  to 
show  that  dust  and  ashes  were  blown  from  the  dump  across  prop- 
erty in  the  vicinity,  but  there  was  no  proof,  so  far  as  we  are  able  to 
find,  showing  that  dust  and  ashes  were  blown  from  the  dump  upon 
the  property  of  the  plaintiffs,  while  it  did  appear  that  considerable 
dust  and  other  materials  came  from  lime  and  cement  stored  and 
handled  in  that  vicinity,  and  from  brick  yards  and  coal  barges 
which  were  unladen  near  by.  Indeed,  the  proof  was  stronger  as  to 
floating  dust,  ashes  and  other  material  from  these  sources  than  from 
the  dump.  There  was  proof  that  some  smell  arose  from  the  dump, 
but  how  pungent  and  offensive  it  was,  or  how  far  it  extended,  was  not 
made  to  appear,  nor  did  it  appear  that  the  plaintiffs  were  affected  by  it. 

Substantially,  the  whole  basis  of  injury  to  the  plaintiflfe'  property 
was  claimed  to  arise  from  the  structure  itself,  and  we  think  there 
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was  no  safficient  proof  that  the  business  as  conducted  constituted 
the  same  a  nuisance. 

It  is  to  be  borne  in  mind  that  the  work  of  the  street  cleaning 
department  is  a  work  of  necessity.  Upon  it  is  dependent  in  large 
degree  the  comfort,  health  and  happiness  of  a  large  city,  and  it  is 
common  knowledge  that  some  individuals  must  always  suffer  more 
inconvenience  and  discomfort  from  the  performance  of  this  public 
necessity  than  othei*s.  If  the  manner  and  method  adopted  in  the 
conduct  of  the  business  does  not  create  a  nuisance,  the  right  to  con- 
duct it  must  be  supported.  {Kobbe  v.  Village  of  New  Brighton^ 
23  App.  Div.  243;  Pettit  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  80 
Hun,  86 ;  Health  Dept  of  N.  T.  v.  Purdon,  99  N.  Y.  237.) 

As  before  observed,  we  think  the  trial  court  would  have  failed  to 
find  that  this  business  as  conducted  constituted  it  a  nuisance,  had  it 
not  been  for  the  fact  tliat  it  regarded  the  existence  of  the  structure 
a  nuisance  per  se.  As  we  regard  the  structure  as  lawful,  and  the 
evidence  as  insufiScient  upon  which  to  find  that  the  conduct  of  the 
business  created  a  nuisance,  it  necessarily  follows  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 

Van  Bbunt,  P.  J.,  O'Bbien,  Ingeaham  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


ToBiA  Pbata,  Respondent,  v.  Samuel  Green,  Appellant. 

70  2241 

al74  NY  535    -^ff^^^^^^^  ^  P^P  ^  ^  materialman  a  ttpecified  ntm  out  of  an  installment  to  fall 

due  to  the  contractor  at  a  certain  stage  of  the  work  —  the  payment  before  it  becomes 

due,  of  the  balance  of  such  installment  to  the  contractor,  toho  then  abandons  the 

work,  entitles  the  materialman  to  his  m^yney. 

Under  an  arrangement  between  the  owner  of  certain  premises  and  a  mortgagee 
thereof,  the  owner  was  to  erect  a  number  of  buildings  thereon  and  the  mort- 
gagee was  to  advance  to  him  certain  sums  at  various  stages  in  the  erection  of 
the  buildings.  During  the  progress  of  the  work  the  mortgagee,  in  order  to 
induce  a  firm  which  had  furnished  a  portion  of  the  stone  used  in  the  construc- 
tion of  the  buildings,  and  for  which  it  had  not  been  paid,  to  furnish  the  rest 
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of  the  stone,  made  an  agreement  with  the  firm  by  which  he  undertook  to  with- 
hold, from  the  payment  to  which  the  owner  would  be  entitled  when  the  build- 
ings were  inclosed,  |800and  pay  the  same  to  the  firm.  After  the  firm  had  fur- 
nished the  stone,  but  before  the  building  had  been  entirely  inclosed  and  before 
it  was  due  under  the  terms  of  the  contract,  the  mortgagee  paid  to  the  owner 
f4,d50,  which  represented  the  amount  of  the  inclosure  payment  less  the  $800 
which  he  had  contracted  to  withhold.  After  receiving  such  payment,  the 
owner  abandoned  his  contract  and  never  entirely  inclosed  the  buildings. 

In  an  action  brought  by  an  assignee  of  the  firm  against  the  mortgagee  to  recover 
the  $800  which  the  latter  agreed  to  withhold  from  the  inclosure  payment. 

Held,  that  the  plaintiff  was  entitled  to  recover; 

That  when  the  mortgagee  chose  to  recognize  the  owner's  right  to  receive  the 
inclosure  payment  before  it  became  due,  the  right  of  the  plaintiff's  assignors 
to  the  1800  immediately  attached. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  Samuel  Green,  from  a  jadgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
clerk  of  the  county  of  New  York  on  the  25th  day  of  June,  1901, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  26th  day  of  June,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Alexander  liosenthal,  for  the  appellant. 

3filton  MayeVy  for  the  respondent. 

Hatch,  J.  : 

The  defendant,  being  the  owner  of  certain  premises,  conveyed 
the  same  to  one  Cohen  and  entered  into  an  agreement  with  the  lat- 
ter for  the  erection  of  six  houses  thereon,  defendant  agreeing  to 
procure  a  building  loan  to  be  advanced  in  certain  sums  as  progress 
was  made  with  the  buildings.  Green  took  back  a  mortgage  from 
Cohen  upon  the  premises,  subject  to  the  mortgage  securing  the 
building  loan.  By  the  terms  of  the  contract  under  which  the 
houses  were  erected.  Green  was  to  advance  to  Cohen  the  sum  of 
$5,750  when  the  buildings  should  be  inclosed ;  this  was  called  the 
inclosure  payment.  Cohen  made  and  entered  into  a  contract  with 
the  plaintiff's  assignors  to  furnish  stone  to  be  used  in  the  construc- 
tion of  the  buildings.  The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  Cohen  made  default  in  payment  for  the  stone 
App.  Div.— Vol.  LXX.        15 
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delivered  pursuant  to  such  contract,  and  that  by  reason  of  such 
default  plaintifiPs  assignors  refused  to  deliver  further  stone  there- 
under until  payment  was  made  for  that  already  delivered.  This 
being  the  situation  and  the  defendant  being  anxious  that  Cohen 
should  fulfill  the  contract  and  complete  the  houses,  he  applied  to 
the  plaiutifiPs  assignors  to  f  uiiiish  the  stone,  and  in  order  to  induce 
them  so  to  do  he  entered  into  the  following  contract : 

"  Nbw  York,  ]!/^ovember  2,  1899. 
"  Received  from  Samuel  Green  his  chock  for  ($400)  Four  hun- 
dred dollars,  for  which  we  promise  to  deliver  the  stones  needed  for 
the  6  houses  which  David  Cohen  is  building  on  113th  Street,  between 
1st  and  2nd  Avenues.  It  being  understood  that  David  Cohen  has 
given  to  Samuel  Green  an  order  for  the  total  sum  of  the  enclosure 
payment  he  is  to  receive  upon  five  of  said  houses,  and  that  Samuel 
Green  promises  to  hold  an  additional  sum  of  Eight  hundred  dollars 
for  us,  until  the  six  buildings  are  enclosed. 

"  New  Yobk,  November  2, 1899. 
"  I  agree  to  withhold  $800  from  the  amount  of  the  enclosure 
payment  &  pay  the  same  to  S.  Pizza  tiello  &  Sons. 

"(Signed)  SAMUEL  GREEK" 

Pursuant  to  this  engagement,  Pizzutiello  &  Sons  furnished  the 
stone  and  in  all  substantial  respects  made  compliance  with  the  con- 
tract. After  its  execution,  but  before  the  buildings  were  entirely 
inclosed.  Green  obtained  from  the  building  loan  fund,  pursuant  to 
the  order  which  had  been  delivered  to  him  by  Cohen,  $4,950,  leav- 
ing a  balance  due  upon  the  inclosure  payment,  if  the  contract  had 
been  fulfilled,  of  the  sum  of  $800.  The  defendant  paid  to  Cohen 
the  amount  that  he  received  of  the  inclosure  payment  prior  to  the 
time  when  it  was  due  according  to  the  terms  of  Cohen's  contract. 
After  such  payment  Cohen  abandoned  his  contract,  leaving  the 
same  uncompleted  and  never  in  fact  entirely  inclosed  the  buildings. 
Green  assigned  his  mortgage  to  a  party  who  foreclosed  the  same 
and  upon  the  sale  he  bought  in  the  premises  and  subsequently  resold 
the  same.  Plaintiff's  assignors  applied  to  the  defendant  after 
(they)  had  delivered  the  stone  and  asked  for  payment.  Defendant 
requested  them  to  wait,  as  he  would  be  obliged  to  foreclose  his 
mortgage,  and  when  the  matter  was  straightened  out  he  would  pay 
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the  money.  It  never  having  been  paid,  Pizzutiello  &  Sons  assigned 
their  contract  to  the  plaintiff,  who  brings  this  action. 

The  rights  of  the  parties  are  to  be  determined  from  a  construc- 
tion of  defendant's  contract  under  which  he  assumed  the  payment 
of  the  $800.  It  is  undisputed  that  Green  had  a  substantial  interest 
in  procuring  the  contract  made  by  Cohen  to  be  fulfilled.  His  mort- 
gage security  very  largely  depended  for  its  value  upon  such  fulfill- 
ment. It  was  clearly  for  his  benefit  that  the  stone  was  furnished, 
and  by  virtue  of  his  undertaking  he  procured  its  delivery  and  had 
the  benefit  of  plaintiff's  material  in  the  construction  of  the  build- 
ings, and  he  had  it  within  his  power  at  all  times  to  protect  Pizzutiello 
&  Sons  from  any  loss  in  connection  with  the  transaction.  The 
equitable  features,  therefore,  which  the  case  presents  are  clearly 
with  the  plaintiff.  By  the  terms  of  the  defendant's  agreement,  no 
particular  sum  was  reserved  from  the  inclosure  payment  to  which  it 
could  be  made  applicable.  Such  payment  was  all  due  at  one  time, 
and  when  due,  $800  thereof  belonged  primarily  to  plaintiff's 
assignors,  and  defendant  was  bound  at  his  peril  to  see  that  they 
received  it. 

While  the  defendant  had  the  right  to  stand  upon  the  terms  of  his 
contract  with  Cohen  and  make  no  payment  until  the  houses  were 
inclosed,  it  was  nevertheless  competent  for  him  to  waive  strict  per- 
formance of  the  contract  and  make  such  payment,  but  he  could  not 
so  pay  if  thereby  the  plaintiff's  assignors  were  prejudiced.  Eight 
hundred  dollars  of  the  inclosure  payment  belonged  equitably  to  the 
plaintiff's  assignors,  and  if  the  defendant  chose  to  recognize  Cohen's 
right  to  receive  the  inclosure  payment,  the  right  of  plaintiff's 
assignors  to  be  paid  immediately  attached  thereto.  This  money 
became  due  to  them  the  moment  that  the  defendant  recognized 
Cohen's  right  to  receive  the  same,  and  he  did  so  recognize  it  when 
he  m^de  the  payment.  The  act  of  payment  upon  the  part  of  the 
defendant  was  distinctly  prejudicial  to  tlie  right  of  plaintiff's 
assignors,  and  as  defendant  was  obligated  to  pay  this  debt  from  the 
inclosure  payment,  he  had  no  right  under  the  terms  of  the  contract 
to  deplete  the  fund,  without  protecting  the  interest  of  plaintiff's 
assignors  therein.     {Beardsley  v.  Cook^  143  N.  T.  143.) 

It  being  conceded  that  Green  paid  upon  the  inclosure  payment 
$4,950,  in  utter  disregard  of  his  contract  to  pay  for  the  stone  which 
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had  been  furnished  for  the  building,  we  tliink  he  may  not  elielter 
himself  from  liability  by  now  setting  up  the  claim  that  he  had 
retained  a  sum  sufficient  from  the  inclosure  payment  to  meet  tliis 
claim,  and  would  have  paid  it  had  Cohen  fulfilled  his  contract. 
We  think  that  such  is  not  the  fair  construction  of  his  engagement. 
On  the  contrary,  we  are  of  opinion  that  when  he  recognized  the  right 
of  Cohen  to  receive  payment  for  his  part  of  the  work,  he  was  immedi- 
ately charged  with  an  obligation  created  by  his  contract  to  pay  the 
plaintiff's  assignors.  We,  therefore,  conclude  that  the  construction 
placed  upon  the  contract  by  the  court  below  was  correct,  and  that 
the  defendant,  having  received  and  paid  to  Cohen  more  than  was 
sufficient  to  discharge  this  claim,  he  became  liable  therefor. 

Under  this  view  of  the  case  there  are  no  other  questions  which 
require  consideration.  It  follows  that  the  judgment  and  order 
should  be  affirmed,  with  costs. 

O'Brien,  Ingbaham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


William  B.  Axford,  as  Administrator,  etc.,  of  William  H.  Axford, 
Deceased,  Appellant,  v.  Ezra  K.  Segcine,  Defendant. 

Eu   T.   Ely   and   Clarence   M.   Ely,   Subsequent   Lienors, 

Respondents. 

Attachment —  what  is  a  sufficient  averment  of  an  indebtedness  —  an  averment  "that 
deponent  will  allege  in  his  complaint  herein  "  is  insufficient. 

The  affidavits  used  on  a  motion  for  an  attachment  alleged  that  the  plaintiff's 
intestate  and  the  defendant  were  jointly  seized  of  certain  real  estate,  and  that, 
prior  to  the  intestate's  death,  portions  of  such  property  were  sold  and  purchase - 
money  mortgages  taken  in  the  joint  names  of  the  deceased  and  the  defendant. 
The  affidavits  further  alleged  "  that  after  the  delivery  of  said  mortgages  said 
deceased  had  an  agreement  and  understanding  with  the  defendant  whereby  it 
was  agreed  that,  in  dividing  the  proceeds  of  the  sale  of  the  property  covered 
by  the  above  mortgages,  that  the  said  mortgages  should  be  included  in  the 
share  of  the  deceased;"  that  the  agreement  was  made  in  the  presence  of  the 
deponent;  that  since  the  making  of  the  mortgages  the  defendant  has  collected 
the  same  and  given  satisfaction  pieces  therefor,  and  has  fraudulently  taken 
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and  converted  the  money  so  collected  to  his  own  use,  and  upon  demand  has 
refused  to  pay  the  same  to  the  plaintiff;  that  the  amount  of  the  moneys  so  col- 
lected is  $4,780,  which  sum  is  due  and  owing  to  the  plaintiff  by  the  defendant, 
with  interest  from  April  21,  1896,  over  and  above  all  counterclaims  known  to 
the  deponent;  that  the  defendant  is  a  resident  of  the  State  of  New  Jersey. 

Held,  that  the  affidavits  sufficiently  averred  the  existence  of  an  indebtedness  on 
the  part  of  the  defendant  to  the  plaintiff. 

Van  Brunt,  P.  J.,  dissented. 

That  averments  contained  in  the  moving  affidavits  prefaced  by  the  statement 
"deponent  will  allege  in  his  complaint  herein,*'  would  not  support  an  attach- 
ment, as  the  deponent  might  change  his  mind  and  conclude  not  to  allege  such 
facts. 

Appeal  by  the  plaintiff,  William  B.  Axford,  as  administrator, 
etc.,  of  William  H.  Axford,  deceased,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  16th  day 
of  January,  1902,  granting  a  motion  made  by  Eli  T.  Ely  and 
Clarence  M.  Ely,  subsequent  lienors  by  attachment  and  by  judg- 
ment, to  vacate  the  plaintiff's  attachment  against  the  property  of 
the  defendant,  Ezra  K.  Seguine. 

Henry  G.  K.  Heathy  for  the  appellant. 

William  S.  Maddox^  for  the  respondents. 

Hatch,  J. : 

Tlie  motion  to  vacate  was  made  by  subsequent  lienors  and  was 
based  upon  the  papers  upon  which  the  attachment  was  granted,  the 
claim  being  that  they  were  insufficient  to  support  the  same.  There 
was  no  complaint,  either  drawn  or  served,  and  the  proof  showing 
right  to  the  attachment  was  contained  in  affidavits.  The  point 
involved  in  the  application  is,  whether  the  affidavits  contain  an 
averment  sufficient  to  show  the  existence  of  an  indebtedness  against 
the  defendant  in  tlie  favor  of  the  attaching  creditor.  It  appears 
therefrom  that  the  plaintiff's  intestate  and  the  defendant  were  during 
the  lifetime  of  the  deceased  jointly  seized  of  certain  real  property 
in  the  city  of  Buffalo  in  the  State  of  New  York ;  that  prior  to  the 
intestate's  death  certain  portions  of  such  property  were  sold  and 
purcliEtse  money  mortgages  given  in  the  joint  name  of  the  deceased 
and  the  defendant.    The  mortgages  are  particularly  specified  and 
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tlie  respective  amounts  dne  thereon  are  stated.  It  is  further  alleged 
"  that  after  the  delivery  of  said  mortgages  said  deceased  had  an 
agreement  and  understanding  with  the  defendant  whereby  it  was 
agreed  that  in  dividing  the  proceeds  of  the  sale  of  the  property 
covered  by  the  above  mortgages,  that  the  said  mortgages  should  be 
included  in  the  share  of  the  deceased."  The  affidavit  then  proceeds 
to  state  that  such  agreement  was  made  in  the  presence  of  deponent ; 
that  he  heard  the  same  and  knows  its  terms  ;  that  since  the  making 
of  the  mortgages  the  defendant  has  collected  the  same  and  given 
satisfaction  pieces  therefor,  and  has  fraudulently  taken  and  con- 
verted the  money  so  collected  to  his  own  use,  and  upon  demand  has 
refused  to  pay  the  same  to  the  plaintiff ;  that  the  amount  of  the 
moneys  so  collected  is  $4,730,  which  sum  is  due  and  owing  to  the 
plaintiff  by  the  defendant,  with  interest  from  April  21,  1896,  over 
and  above  all  counterclaims  known  to  the  deponent ;  that  the 
defendant  is  "&  resident  of  the  State  of  New  Jersey. 

The  decision  of  the  learned  court  below  proceeded  upon  the 
ground  that  the  allegation  of  ownership  of  the  mortgages  and  pro- 
ceeds therefrom  was  insufficient  and  did  not  show  that  either  the 
mortgages  or  the  proceeds  were  the  property  of  the  deceased  at  the 
time  of  his  deatli ;  that  if  such  ownei'ship  was  sufficiently  pleaded 
no  breach  of  the  agreement  was  shown  ;  that  conceding  that  the 
mortgages  and  proceeds  were  to  be  set  apart  to  the  deceased,  yet 
that  it  did  not  appear  but  that  there  were  offsets  held  by  the  defend- 
ant which  might  wipe  out  the  specific  items,  the  subject  of  the 
action. 

We  are  of  the  opinion  that  the  allegations  contained  in  the  affida- 
vits were  sufficient  to  show  that  the  deceased  became  entitled  to 
have  and  receive  the  sums  of  money  collected  from  the  mortgages. 
Such  fact  being  established,  the  learned  judge  in  concluding  that 
such  sum  might  be  wiped  out  upon  an  accounting  between  the 
parties,  overlooks  the  averment  of  tlie  affidavit  that  the  same  is  due 
and  owing,  over  and  above  all  counterclaims  known  to  deponent. 
This  was  a  jurisdictional  fact  necessary  to  be  stated,  and  is  sufficient 
in  answer  to  the  suggestion  that  the  item  might  be  wiped  out  by 
offsets  and  counterclaims.  As  the  averment  stood,  the  debt  was 
established  as  a  debt  due  and  owing  and  not  subject  to  any  deduc- 
tion.    All  of  the  jurisdictional  facts,  therefore,  appeared  and  the 
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plaintiflE  made  a  prima  facie  case  to  warrant  the  issuing  of  an 
attachment.  It  would  be  necessary  for  the  defendant  to  establi^ 
that  the  amount  was  subject  to  deduction  in  order  to  answer  the 
facts  stated  in  the  affidavit,  for  according  to  its  averments,  no  such 
claims  existed  to -defeat  or  reduce  the  amount  of  the  claim. 

This  motion  having  been  made  by  subsequent  lienors,  the  parties 
stand  upon  their  strict  legal  rights,  and  if  the  affidavits  contain  a 
statement  of  the  cause  of  action  and  the  jurisdictional  facts,  as 
required  by  the  Code,  no  authority  exists  to  vacate  the  same. 
{Hauler  v.  Bemha/rth^  115  N.  Y.  459.)  It  follows,  therefore,  that 
as  to  the  first  cause  of  action  sufficient  appears  to  sustain  the  attach- 
ment for  the  amount  of  the  debt  shown  therein  to  exist. 

The  allegation  as  to  the  second  cause  of  action  is  clearly  bad. 
The  statement  that  "  deponent  will  allege  in  his  complaint  herein," 
states  nothing.  He  might  change  his  mind  and  conclude  not  to 
allege  it,  or  to  aver  something  else.  It  is  not  the  statement  of  any 
fact. 

It  follows  that  the  order  vacating  the  attachment  should  be 
reversed  and  the  attachment  sustained  as  to  the  first  cause  of  action, 
without  costs  to  either  party. 

Ingbaham,  McLaughlin  and  Laughlin,  JJ.,  concurred ;  Yan 
Brunt,  P.  J.,  dissented  so  far  as  attachment  is  sustained  for  any 
sum. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  I  do  not  think  that  the  affidavit  shows  any  cause  of 
action,  and  the  attachment  should  be  entirely  vacated. 

Order  vacating  attachment  reversed  and  attachment  sustained  as 
to  the  first  cause  of  action,  without  costs  to  either  party. 
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~70       2321  GrusTAvus  IsAAcs,  Respondent,  v.  John  Dawson  and  Wiluam 
am  NY  6371  Abchbe,  Appellants. 

Ckmiract  to  erect  a  dty  building —Migatum  of  a  ntb-eorUraetor  a»  to  toork  covered 
by  the  plane  but  not  by  theepecifieationi  of  the  principal  contract — provieion  that 
anything  mentioned  in  one  should  be  deemed  to  be  included  in  t^oificr  — p/t^oti- 
eUmfoT  a  reference  of  dieputee  to  the  architects — a  profusion  of  the  principal  con- 
tract  as  to  extra  work,  not  applicable  to  the  stdhcontraet  —  a  provieion  as  to  foUomng 
the  direction  of  the  commissioner  of  public  works  as  to  changes — flection  of  proof 
that  the  sub-contractor  had  the  dty  plans  and  specifications-^  when  a  reformation 
of  the  contract  should  be  asked  for. 

The  firm  of  Dawson  &  Archer  obtained  ft  contract  for  the  erection  of  the  new 
criminal  court  building  in  the  city  of  New  York.  The  plans  and  specifications, 
which  were  made  a  part  of  the  contract,  provided  for  a  cellar,  a  basement  and 
four  stories  above  the  basement.  The  basement  rested  on  the  solid  earth  on 
one  side  of  the  building,  but  on  the  other  sides  of  the  building  it  was  supported 
by  pillars  and  beams.  The  plans  indicated  that  terra  cotta  arch  blocks  were  to 
be  set  between  the  iron  beams  of  the  basement,  but  the  specifications,  as  well 
as  the  principal  contract  for  the  erection  of  the  building,  expressly  excepted 
the  "  ground  fioors"  from  that  work.  The  specifications  clearly  Indicated  that 
the  term  "  ground  floors"  meant  the  basement. 

Dawson  <&  Archer  sublet  the  fire  proof  work  to  one  Isaacs  by  a  contract  by  which 
the  sub -contractor  agreed,  among  other  things,  to  "Furnish  and  set  between 
the  iron  beams  on  all  floors  (except  ground  floors),  also  in  top  story  ceilings 
and  roof,  best  approved  terra  cotta  arch  blocks  8  inches  deep."  The  sub-con- 
tract contained  an  agreement  to  do  the  work  in  conformity  with  the  specifica- 
tions and  drawings  made  by  the  architects,  but  it  did  not  definitely  appear 
whether  the  reference  to  the  specifications  referred  to  tbe  city  specifications  or 
tp  those  contained  in  the  sub-contract.  Isaacs  refused  to  set  terra  cotta  arch 
blocks  between  the  iron  beams  of  the  basement  floor,  but  subsequently  did  the 
work  under  the  express  direction  of  Dawson  &  Archer. 

In  an  action  brought  by  Isaacs  against  Dawson  &  Archer  to  recover  the  value  of 
such  work,  it  was 

BUd,  that,  assuming  that  the  reference  to  the  specifications  contained  in  the 
plaintiff's  contract  referred  to  the  city  specifications,  such  contract  did  not 
require  him  to  furnish  or  set  terra  cotta  arch  blocks  between  the  iron  beams  of 
the  basement  floor; 

fThat  a  clause  in  the  sub-contract  providing,  "  Should  any  dispute  arise  respect- 

j    ing  the  true  construction  or  meaning  of^the  said  drawint^  or  specifications, 

a    the  same  shall  be  decided  by  said  architects  and  their  decision  shall  be  final 

/j    and  conclusive,"  had  no  application  to  the  case,  as  the  dispute  rehited  to  the 

fj     construction  of  the  contract  and  not  to  the  construction  of  the  drawings  or 

/  I     spec  ifications; 
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That  a  provision  in  the  city  specifications  to  the  effect  that  the  specifications, 
plans  and  drawings  were  intended  to  mutually  explain  each  other,  and  that 
anything  mentioned  or  referred  to  in  one  and  not  shown  on  the  other,  and 
vice  ver$a,  were  to  be  deemed  included  in  both,  was  inapplicable,  as  the  plain- 
tiff only  contracted  to  execute  that  portion  of  the  plans  and  specifications 
which  was  expressly  embraced  in  the  sub-contract: 

That  the  proyisioos  of  the  city  specifications  with  reference  to  the  formalities  to 
be  observed  with  respect  to  claims  for  extra  work,  were  designed  to  protect 
the  city  against  the  principal  contractors,  and  were  not  binding  upon  the 
sub  contractor; 

That  a  provision  of  the  sub-contract  requiring  the  plaintiff  to  deviate  therefrom 
by  omitting  work  or  doing  extra  work  when  directed  by  the  commissioner  of 
public  works  or  the  architects,  and  in  such  a  case  providing  for  a  deduction 
from  the  contract  price  or  extra  pay  as  the  case  might  be,  did  not  preclude  the 
defendants  from  doing  the  extra  work; 

That  the  refusal  of  the  court  to  allow  the  defendants  to  show  that  the  plaintiff 
had  the  city  plans  and  specifications  when  he  contracted  with  them  did  not 
constitute  a  reversil.le  error. 

Semhle,  that  if  it  was  the  intention  of  the  parties  to  include  the  basement  floor, 
the  defendants  should  have  pleaded  the  facts  and  asked  for  a  reformation  of 
the  contract. 

Vak  BRm^T,  P.  J.,  and  Ingraham,  J.,  dissented. 

Appeal  by  the  defendants,  John  Dawson  and  another,  from  a 
judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintifif,  entered  in 
the  office  of  tlie  clerk  of  the  county  of  New  York  on  the  17th  day 
of  October,  1901,  upon  tlie  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  16th  day  of  October, 
1901,  denying  the  defendants'  motion  for  a  new  trial  made  upon 
the  minutes. 

David  Thornton^  for  the  appellants. 

Frank  M,  Avery ^  for  the  respondent. 

Lauohlin,  J. ; 

This  appeal  presents  but  a  single  question,  and  that  relates  to  the 
construction  of  a  building  sub-contract.  The  defendants  were  part- 
ners engaged  in  business  as  builders.  On  the  28th  day  of  February, 
1890,  they  contracted  in  the  firm  name  of  Dawson  &  Archer  with 
the  city  of  New  York  to  erect  the  new  Criminal  Court  building  on 
premises  bounded  by  Centre,  Elm,  Franklin  and  White  streets. 
The  defendants,  by  contract  in  writing,  on  the  26th  day  of  March, 
1890,  sublet  part  of  this  work  to  the  plaintiff.     The  plaintiff's  agree- 
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ment,  so  far  as  material  to  the  question  presented,  was  to  "  do  all 
the  work  hereinafter  mentioned  in  and  on  the  building  to  be  erected 
on  Elm,  Centre,  Franklin  and  White  Streets,  in  the  City  of  New 
York,  for  tlie  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  viz. : 

"  Fire-Pboof  Work. 

''  Furnish  and  set  between  the  iron  beams  on  all  floors  (except 
ground  floors),  also  in  top  story  ceilings  and  roof,  best  approved 
terra  cotta  arch  blocks  8  inches  deep.  The  skewback  blocks  against 
the  beams  are  to  be  made  to  accurately  fit  the  beams,  all  to  be  made 
thoroughly  wet,  and  each  voussoir  laid  in  a  full  bed  of  Portland 
cement  on  both  beds  and  ends  at  one  operation.  All  to  be  laid  true 
to  a  line,  the  crowns  to  be  keyed  with  tiles  made  to  fit  the  different 
spans. 

"  Furnish  and  set  all  necessary  centres  for  the  proper  construction 
of  these  arches,  and  in  no  case  are  the  centres  to  be  struck  until  the 
work  is  thoroughly  set  and  dried. 

*'  The  roof  blocks  are  to  be  of  porous  terra  cotta  for  the  proper 
fastening  of  the  tile,  all  to  be  set  in  Portland  cement." 

The  terra  cotta  partitions  throughout  the  building  were  also  to  be 
constructed  by  the  plaintiff,  but  he  was  not  to  set  the  frames  for 
door  or  window  openings  in  the  partition  or  do  any  concreting. 
The  description  of  the  work  so  far  as  it  was  embraced  within  the 
plaintiff's  contract  followed  the  description  thereof  in  the  defend- 
ants' contract  with  the  city  and  in  the  city's  specifications.  The 
plaintiff  was  to  perform  the  work  included  in  his  contract  and  fur- 
nish all  the  materials  for  the  gross  sum  of  $37,500,  payable  in 
montlily  installments  of  ninety  per  cent  of  the  value  of  the  work 
done,  immediately  upon  the  receipt  by  defendants  of  their  monthly 
payments  from  the  city  but  in  no  case  later  than  sixty  days  after 
the  end  of  the  month  for  which  the  monthly  installment  was  to  be 
paid.  The  remaining  ten  per  cent  was  to  be  jmid  within  six  months 
after  the  completion  of  plaintiff's  contract  work.  The  plaintiff 
before  receiving  his  pay  was  required  to  obtain  a  certificate  from 
the  architect  to  the  effect  that  the  work  has  been  done  and  mate- 
rial furnished  "  in  conformity  with  said  plans  and  specifications " 
and  are  such  as  is  required  thereby. 

There  was  no  express  reference  in  the  plaintiff's  contract  to  the 
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specifications  that  were  made  a  part  of  the  defendants'  contract  with 
the  city ;  bnt  after  describing  the  work  as  indicated,  it  provided  that 
the  same  should  be  done  "  agreeably  and  in  conformity  to  the  above 
specifications  and  to  the  drawings  made  by  Thom  and  Wilson  and 
Schaarschmidt,  architects,  in  a  good,  workmanlike  and  substantial 
manner,  to  the  satisfaction  and  under  the  direction  of  the  said  archi- 
tects, to  be  testified  by  a  writing  or  certificate  under  the  hand  of 
the  said  architects." 

Although  the  contract  in  its  reference  to  specifications  is  not  very 
definite,  the  trial  justice  instructed  the  jury  that  it  related  to  the 
city's  specifications  and  that  may  be  assumed. 

The  plaintiff  testified  that  he  refused  to  set  terra  cotta  arch  blocks 
between  the  iron  beams  of  the  basement  floor  on  the  ground  that 
that  work  was  not  included  in  his  contract,  but  that  he  subsequently 
did  the  work  by  the  express  direction  of  the  defendants.  The  ques- 
tion is  whether  this  was  extra  work.  The  plaintiff  has  recovered  on 
that  theory.  The  appellant  mahitains  that  the  cellar  floor  and  other 
floors  under  the  basement  are  tlie  "  ground  floors  "  excepted  from 
the  plaintiff's  contract.  The  plans  and  specifications  for  the  new 
criminal  building  provided  for  a  cellar,  a  basement  above  and  four 
stories  above  the  basement.  The  cellar  floor  was  to  be  concreted 
four  inches  thick.  Neither  the  plans,  specifications  nor  any  con* 
tract  provided  for,  required  or  contemplated  that  there  were  to  be 
any  iron  beams  or  terra  cotta  arch  blocks  under  it.  The  basement 
floor  was  the  first  floor  to  be  supported  by  iron  beams,  and  the 
plans  indicated  that  terra  cotta  arch  blocks  were  to  be  set  between 
those  iron  beams;  but  tlie  specification  expressly  excepted  the 
'Aground  floors"  from  that  work  as  did  also  defendants'  contract 
with  the  city  as  well  as  plaintiff's  contract  with  defendants. 
The  specifications  clearly  indicate  that  by  the  "  ground  floor  "  is 
meant  the  basement  floor.  The  basement  floor  opened  on  Elm 
street  where  it  rested  on  the  solid  earth,  but  at  Centre  street  it  was 
supported  by  pillars,  and  between  the  two  streets  beams  extended 
supporting  it.  At  Centre  street  the  basement  floor  was  reached  by 
stairs.  The  clause  relating  to  concreting  provides  that  the  cellar 
and  all  other  rooms  "  below  the  basement  or  ground  floor  "  shall  be 
concreted.  The  basement  floor  is  the  lowest  floor  below  which 
there  are  any  rooms,  and  is,  therefore,  here  used  as  synonymous  with 
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"  ground  floor."  Again,  the  clause  relating  to  cut  stone  requires 
the  use  of  Long  Meadow  stone  above  the  "  basement  or  ground 
floor "  and  cut  granite  for  the  basement  story  "  from  the  grade  of 
the  sidewalk  up  to  and  including  the  first  story  sill  course."  The 
plans  and  specifications  call  for  a  staircase  in  the  Elm  street  vesti- 
bule from  the  basement  to  the  first  story  above,  which  staircase  was 
not  to  extend  below  the  basement.  The  specifications  speak  of  this 
staircase  as  extending  from  the  "basement  or  ground  floor." 

We  think  the  plaintiflPs  contract  did  not  require  him  to  furnish 
or  set  terra  cotta  arch  blocks  between  the  iron  beams  of  the  base- 
ment floor.  That  floor  was  expressly  excepted  from  his  work.  No 
other  construction  will  give  force  or  effect  to  the  express  intention 
of  the  parties  to  except  some  floor  where  there  were  iron  beams  and 
where  such  work  would  otherwise  have  been  required.  The  other 
portions  of  the  specifications  clearly  identify  the  basement  floor  as 
the  "  ground  floor  "  referred  to  in  the  contract.  It  was  clearly  a 
ground  floor  since  at  Elm  street  it  was  virtually  on  a  level  with  the 
street.  The  conflict  on  this  point  between  the  specifications  and 
defendants'  contract  on  the  one  hand  and  the  plans  on  the  other, 
indicate  a  mistake.  Whether  it  was  originally  contemplated  to  set 
terra  cotta  arch  blocks  between  the  iron  beams  on  the  basement 
floor,  and  there  wfvs  a  subsequent  change  in  such  intention  which 
resulted  in  that  work  being  excepted  from  the  specifications  and 
form  of  contract  required  of  bidders,  but  not  from  the  plans,  or 
whether  the  mistake  arose  on  a  misapprehension  as  to  the  floor  to 
which  the  exception  relates,  is  wholly  immaterial  to  the  present 
^4"q^^^r.y-  N^r  ^^^^  *'^6  defendants  aided  by  tliat  clause  of  plain- 
/  tiff's  contract  which  provides :  "  Should  any  dispute  arise  respecting 
the  true  construction  or  meaning  of  the  said  drawings  or  specifica- 
tions, the  same  shall  be  decided  by  said  architects  and  their  decision 
shall  be  final  and  conclusive." 

The  dispute  here  arose  over  the  construction  of  the  contract,  and 
that  was  not  intended  to  be  left  to  the  architect.  The  provision  in 
i  the  city's  specifications  to  the  effect  that  the  specifications,  plans  and 
^v^rawings  are  intended  to  mutually  explain  each  other,  and  that  any- 
thing mentioned  or  referred  to  in  one  and  not  shown  on  the  other 
and  vice  versa,  are  to  be  deemed  to  be  included  in  both,  has  no 
application  to  the  plaintiff's  contract.     If  the  controversy  arose 
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between  the  defendants  who  contracted  for  the  entire  work  and  the 
city,  a  diflEerent  question  would  be  presented,  as  to  which  it  is 
unnecessary  to  express  opinion.  The  plaintiflPs  contract  was  for 
the  performance  of  only  that  part  of  the  work  covered  by  the 
defendants'  contract  which  is  expressly  embraced  therein.  The 
plans  and  specifications  were  undoubtedly  to  govern  as  to  the  man- 
ner in  which  the  plaintiff  should  do  this  work,  but  they  could  not 
extend  his  liability  to  other  work  not  included  in  his  contract.  The 
provisions  of  the  city's  specifications  with  reference  to  the  formali- 
ties to  be  observed  to  authorize  a  claim  for  extra  work  are  not  bind- 
ing on  the  plaintiff.  They  were  designed  to  protect  the  city  against 
the  general  conti-actor. 

The  defendants  controverted  the  plaintiff's  testimony  to  the  effect 
that  he  refused  to  do  the  work  on  the  basement  floor  and  that  he 
was  subsequently  directed  to  perform  it  by  them  on  an  understand- 
ing which  reserved  his  right  to  be  paid  therefor.  This  question 
of  fact  was  submitted  to  the .  jury,  and  by  their  verdict  it  has 
been  resolved  in  favor  of  the  plaintiff.  The  provision  of  the  con- 
tract requiring  plaintiff  to  deviate  from  the  contract  by  omitting 
work  or  doing  extra  work  when  directed  by  the  commissioner  of 
public  works  or  the  architects,  and  in  such  case  providing  for 
deduction  from  the  contract  price  or  extra  pay,  as  the  case  might 
be,  did  not  preclude  the  defendants  themselves  from  authorizing  this 
extrn  work. 

We  think  that  the  refusal  of  the  court  to  allow  the  defendants  to 
show  that  plaintiff  had  the  city's  plans  and  specifications  when  he 
contracted  with  them  is  not  reversible  error.  As  has  l^een  seen,  he 
was  only  bound  by  those  plans  and  specifications  in  so  far  as  he  con- 
tracted to  execute  them.  If,  as  claiiped  by  the  defendants,  it  was 
the  intention  of  the  parties  to  include  the  basement  floor,  then 
the  defendants  should  have  pleaded  the  facts  and  asked  for  the 
reformation  of  their  contract.  No  other  question  requires  special 
consideration. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

O'Brien  and  Hatch,  J  J.,  concurred ;  Van  Bbtint,  P.  J.,  and 
Inobaham,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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Herbert  P.  Bissell,  as  Receiver  of  Linus  Jones  Peok  &  Co., 
Appellant,  v.  The  State  of  New  York,  Respondent.* 

Statute  cf  Limitations — wJuit  doe«  not  suspend  its  operation — claim  agairnt  the 
Buffalo  Asylum  for  work  and  materials— it  might  have  been  presented  to  the  State 
Board  of  Audit — what  statute  ooitferring  jurisdiction  on  the  Board  of  Claims 
gives  a  reasonable  timefbr  the  presentation  of  a  claim. 

The  operation  of  the  Statute  of  Limitations  upon  a  claim  against  the  State  of 
New  York,  for  work  performed  and  material  furnished  under  written  contracts 
with  the  managers  of  the  Buffalo  Asylum,  between  1871  and  1877,  was  not 
suspended  by  the  commencement,  in  1878,  of  a  proceeding  by  mandamus 
against  the  managers  of  the  Buffalo  Asylum  to  compel  them  to  measure  stone 
furnished  under  the  contracts,  as  that  proceeding  was  not  a  proceeding  or  suit 
against  the  State  of  New  York  or  a  necessary  step  preliminary  to  bringing  the 
matter  before  the  State  Board  of  Audit  of  the  State  of  New  York,  the  body 
which  then  had  jurisdiction  of  such  claims. 

The  fact  that  the  claim  was  payable  out  of  the  appropriations  for  the  construc- 
tion of  the  asylum  and  that  this  fund  was  placed  practically  in  charge  of  the 
managers,  did  not  operate  to  deprive  the  claimant  of  the  right  to  have  his  claim 
adjudicated  by  the  State  Board  of  Audit.  The  running  of  the  statute  against 
the  claim  was  not  suspended  by  an  action  brought  by  the  State  against  the 
original  claimants  or  by  an  action  brought  by  the  original  claimants  against 
the  State,  which  actions  apparently  related  to  the  contracts  upon  which  the 
claim  was  based,  but  in  neither  of  which  the  claim  was  litigated  or  directly 
involved. 

Chapter  60  of  the  Laws  of  1884,  which  took  effect  March  25,  1884,  and  reme- 
died the  omission  of  chapter  205  of  the  Laws  of  1883  (abolishing  the  Board  of 
Audit  and  creating  the  Board  of  Claims)  to  give  the  Board  of  Claims  j  urisdlc- 

♦  Decided  January  14,  1C02. 
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tion  to  determine  certain  claims  which  had  accrued  prior  to  the  passage  of 
that  act,  by  authorizing  the  court  to  adjudicate  such  claims,  provided  they 
should  be  tiled  on  or  before  July  1,  1884,  allows  a  reasonable  time  for  the  pre- 
sentation of  a  claim  which  had  accrued  five  years,  nine  months  and  twenty-five 
days  prior  to  the  passage  of  the  act  of  1888. 

Semle,  that  if  there  had  been  no  provision  in  the  act  of  1884  limiting  the  time  in 
which  the  claim  should  be  filed,  the  Statute  of  Limitations  would  run  against 
the  claim  in  two  months  and  five  days  after  the  act  of  1884  went  into  effect. 

Chapter  254  of  the  Laws  of  1895,  authorizing  the  Board  of  Claims  to  adjudicate 
the  claim  in  question,  does  not  prevent  the  operation  of  the  six  years'  Statute 
of  Limitations. 

Semble,  that  a  statute  attempting  to  effect  such  a  result  would  be  unconstitutional. 

Appeal  by  the  claimant,  Herbert  P.  Bissell,  as  receiver  of  Linus 
Jones  Peck  &  Co.,  from  a  judgment  of  the  Court  of  Claims  of  the 
State  of  New  York  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  said  court  on  the  2l8t  day  of  December,  1900,  upon 
the  decision  of  the  court  dismissing  the  claim  on  the  ground  that 
it  was  barred  before  presentation  by  the  six  years'  Statute  of 
Limitations. 

Fletcher  C.  PecJc^  for  the  appellant. 

John  G.  DavieSj  Attorney-General^  and  George  H.  StevenSy  for 
the  respondent. 

Kellogg,  J. : 

The  claim  of  plaintifE  is  one  of  considerable  magnitude  for  work 
performed  and  material  furnished  under  written  contracts  with  the 
managers  of  the  Buffalo  Asylum  between  1871  and  August,  1877. 
The  defendant  admits  all  the  facts  as  alleged  by  plaintiff,  and  this 
is  an  admission  of  merits  in  the  claim,  and  plaintiff  should  have  had 
judgment  for  a  large  sum  if  the  defense  of  the  Statute  of  Limita- 
tions is  not  a  complete  defense.  As  to  the  Statute  of  Limitations 
the  plaintiff  urges  that  by  reason  of  his  efforts  to  collect  the  claim 
the  claim  lias  not  become  stale  and  the  six-year  statute  has  not  run. 
It  is  admitted  that  the  last  item  of  the  claim  accrued  as  early  as 
August  6,  1877,  and  the  proof  shows  that  the  larger  part  of  the 
claim  accrned  many  months  prior  to  that  date.  The  claim  upon 
which  the  adjudication  is  here  for  review  was  presented  to  the 
Board  of  Claims  in  August,  1895.  We  have  here  at  least  eighteen 
years  to  jwcount  for.     What  is  it  that  suspended  the  running  of  the 
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statute  during  that  time?  The  record  shows  that  the  first  step 
taken  in  the  line  of  collection  of  the  claim  was  a  writ  of  mandamus 
to  the  managers  of  the  asylum,  taken  out  in  December,  1878,  to 
compel  the  managers  to  measure  the  stone  furnished  as  by  the  con- 
tract provided.  This  mandamus  proceeding  was  allowed  to  slumber 
until  March,  1888.  But  this  proceeding  was  not  a  proceeding 
between  plaintiff  and  the  State  of  New  York,  and  the  claim  is 
against  the  State  of  New  York.  The  State  was  not  a  party  and 
the  Court  of  Appeals,  by  Eael,  J.,  says  in  Peck  v.  State  (137  N. 
Y.  375):  **  While  they  (the  managers)  represented  the  State  in 
making  the  contracts  with  Linus  Jones  Peck  &  Co.,  they  did  not 
stand  in  the  place  of  the  State  in  any  suit  brought  against  them 
either  for  misfeasance  or  nonfeasance  in  the  discharge  of  the 
duties  devolved  upon  them  by  law.  No  provision  is  found  in 
any  statute  giving  them  authority  to  represent  the  State  in  any 
litigation,  or  giving  the  consent  of  the  State  to  be .  bound  by 
any  adjudication  to  be  made  against  them."  We  must,  I  think, 
conclude  that  this  mandamus  proceeding  against  the  managers 
did  not  have  the  effect  of  staying  the  running  of  the  Statute 
of  Limitations.  It  was  not  a  proceeding  or  suit  against  the 
State.  It  was  not  a  necessary  step  to  be  taken  preliminary  to  the 
bringing  of  the  matter  before  the  State  Board  of  Audit  where  such 
claims  could  properly  have  been  adjusted.  In  the  case  above  cited 
{Peck  V.  State)  it  was  by  the  court  said  :  "  If  upon  their  demand 
(upon  the  managers)  payment  was  refused,  they  could  have  insti" 
tuted  proceedings  before  the  State  Board  of  Audit  and  could  thus 
have  had  their  claim  adjudicated  and  could  have  obtained  payment 
of  any  award  made  to  them." 

I  do  not  think  there  is  any  force  in  the  plaintiff's  contention  that 
because  the  appropriations  for  the  construction  of  the  asylum  consti- 
tuted a  special  fund  out  of  which  plaintiff's  claim  was  to  be  paid,  and 
by  the  law  this  fund  was  placed  practically  in  charge  of  the  managers, 
tliat  for  such  reason  plaintiff  was  denied  access  to  the  State  Board 
of  Audit  to  have  the  claim  adjudicated.  The  case  of  Peck  v. 
State  (supra)  is  authority  against  that  proposition,  and  the  claim 
there  referred  to  is  the  claim  now  before  us. 

It  is  also  difficult  to  see  how  the  action  brought  by  the  State 
against    plaintiff's    assignor,    Linus  Jones  Peck  &  Co.,  charging 
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over-estimates  and  over-payments,  or  the  action  by  Linus  Jones  Peck 
&  Co.  against  the  State  for  damages  in  stopping  the  delivery  of 
stone,  can  have  any  remote  eflEect  in  delaying  the  running  of  the 
Statute  of  Limitations  upon  this  claim.  In  neither  of  those  actions 
was  this  claim  litigated,  or  directly  involved.  Until  October,  1890, 
this  claim  was  allowed  to  sleep.  At  that  date  it  was  first  presented 
to  the  State  Board  of  Claims.  The  Board  of  Audit  was  created  in 
1876  (Laws  of  1876,  chap.  444),  with  power  to  adjudicate  and 
adjust  all  claims  against  the  State  of  this  character.  This  board  con- 
tinued in  existence  until  May  31, 1883,  when  the  Board  of  Claims  suc- 
ceeded to  its  functions  and  duties  (Laws  of  1883,  chap.  205).  All 
that  portion  of  plaintiffs  claim  which  accrued  prior  to  May  31, 1877, 
was  barred  by  the  six  years'  statute  on  May  31,  1883.  This,  as  the 
record  shows,  included  the  entire  claim  except  a  single  item  of  $1,125 
which  plaintiff  alleges  accrued  on  or  about  August  6, 1877.  The  act 
of  1883  (Chap.  205)  abolishing  the  Board  of  Audit  and  creating  the 
Board  of  Claims  failed  to  give  jurisdiction  to  the  new  board  to  adju- 
dicate this  claim  and  claims  similarly  circumstanced,  and  while  no  tri- 
bunal existed,  competent  to  adjudicate  the  claim,  the  running  of  the 
statute  was  suspended,  but,  as  we  have  seen,  all  of  the  claim  was 
already  barred  except  the  item  of  $1,125,  and  there  remained  of  the 
six  years  only  two  months  and  five  days  as  to  this  last  item.  In  1884 
a  law  was  passed  (Chap.  60,  amdg.  Laws  of  1883,  chap.  205)  which 
gave  to  the  Board  of  Claims  jurisdiction  of  this  claim  and  others 
similarly  situated,  provided  they  should  be  filed  on  or  before  July  1, 
1884.  This  act  took  effect  March  twenty-fifth  and  gave,  there- 
fore, three  months  and  five  days  in  which  to  file  plaintiff's  claim, 
and  this  term  added  to  the  five  years  nine  months  and  twenty-five 
days  already  run,  makes  six  years  and  one  month  the  Statute  of  Lim- 
itations had  run  against  this  last  item  on  July  1,  1884.  It  seems 
to  me  clear  that  the  moment  the  door  was  opened  to  any  tribunal 
competent  to  hear  and  determine  this  claim  the  statute  would  begin 
immediately  to  run,  and  even  had  there  been  no  provision  in  this 
act  of  1884  (Chap.  60)  limiting  the  time  in  which  such  claims  might 
be  presented,  the  six-year  conclusive  bar  against  this  claim  would 
have  been  perfect  on  June  1,  1884.  Hence  there  can  be  no  force 
in  the  contention  of  plaintiff  that  this  requirement  of  the  act  that 
such  claims  must  be  presented  before  July  1,  1884,  is  unreason- 
App.  Div.— Yol.  LXX.        16 
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ably  short  when  applied  to  his  case.  This  requirement  did  not 
curtail  the  time  available  to  plaintiff  in  which  to  save  his  claim. 
Six  years  was  all  the  Constitution  permitted  him  in  any  case  to 
have,  and  the  Board  of  Claims  could  not  have  given  him  more,  nor 
could  the  Legislature.  The  Enabling  Act  of  1895  (Chap.  254),  which 
authorizes  the  Board  of  Claims  to  adjudicate  this  claim,  does  not  and 
cannot  interfere  Avith  the  operation  of  the  six  years'  statute ;  and 
while  this  question  does  not  appear  to  have  been  before  the  Court 
of  Appeals  in  Feck  v.  State  (137  N.  Y.  372)  for  the  reason  that 
the  Board  of  Claims  was  in  that  case  bound  by  the  two  years'  limita- 
tion, the  case  having  been  tried  in  that  tribunal  before  the  Enabling 
Act  was  passed  ;  and  while  it  is  conceded  that  the  claim  is  a  merito- 
rious one  the  court  has  no  power  to  give  to  plaintiff  any  relief. 
The  judgment  of  the  Court  of  Claims  should  be  affirmed. 

All  concurred,  except  Edwards,  J.,  not  voting. 

Judgment  of  the  Court  of  Claims  affirmed,  with  costs. 


May  a.  Thompson,  Respondent,  v.  John  R.  Thompson,  Appellant. 

Party  —  an  administrator,  withholding  on  a  settlement  of  the  estate  a  sum  to  pay  a 
tax  —  lie  cannot,  after  he  has  been  released  as  administrator  by  the  next  of  kin  and  a 
decree  entered  settling  the  estate,  be  sued  therrfor  in  his  individual  capacity. 

The  administrator  of  au  intestate's  estate,  with  the  consent  of  all  the  next  of  kin, 
set  apart  ^00  of  the  assets  of  the  estate  in  order  to  meet  a  possible  demand 
for  an  inheritance  tax  and  agreed  to  return  it  to  the  next  of  kin  if  it  should 
not  be  needed  for  that  purpose.  The  balance  of  the  estate  was  then  distributed 
among  the  next  of  kin,  each  of  whom  executed  to  the  administrator  a  written 
release,  under  seal,  acknowledging  the  receipt  of  his  or  her  full  distributive 
share  and  releasing  and  discharging  the  administrator  and  the  estate  from  any 
further  liability.  Pursuant  to  a  provision  contained  in  the  releases  such  releases 
were  filed  in  the  Surrogate*s  Court  and  a  decree  was  entered  thereon  judicially 
settling  the  administrator's  account  and  discharging  him  from  all  liability. 
No  inheritance  tax  was  ever  assessed  against  the  estate. 

Meld,  that  one  of  the  next  of  kin  of  the  intestate,  who  was  entitled  to  a  one-tenth 
share  of  the  estate,  could  not  maintain  an  action  against  the  administrator  to 
recover  |60,  being  her  share  of  the  $600  retained  by  him; 

That  the  administrator  still  retained  such  $600  as  administrator  and  that  his  lia- 
bility, therefore,  was  as  administrator  only. 

FuRSMAN  and  Eellogo,  JJ.,  dissented. 
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Appeal  by  the  defendant,  John  R.  Thompson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  Delaware  on  the  16th  day  of  Septem- 
ber, 1901,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  16th  day  of  September,  1901,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  defendant  was  the  administrator  of  the  estate  of  John 
Thompson,  deceased.  The  plaintiff,  as  one  of  his  next  of  kin,  was 
entitled  upon  distribution  to  a  one-tenth  share  thereof.  In  May, 
1893,  the  parties  interested  got  together  and  mutually  agreed  upon 
the  total  sum  which  was  in  the  defendant's  hands  as  administrator 
to  be  distributed.  Each  of  such  parties  thereupon  executed  to  the 
defendant  a  written  release,  under  seal,  acknowledging  the  receipt 
of  the  full  distributive  share  due  to  each,  respectively,  and  of  all 
moneys  due,  or  to  become  due,  from  said  estate,  and  in  full  pay- 
ment and  satisfaction  of  all  claims  held  against  such  estate  or 
the  administrator  thereof,  and  releasing  and  discharging  him  and 
the  estate  from  any  further  liability.  Such  release  also  contained 
an  agreement  that  the  same  might  be  filed  in  the  Surrogate's  Court, 
and  that  upon  it  a  decree  might  be  entered,  without  citation  and 
without  filing  any  further  account,  judicially  settling  the  defend- 
ant's accounts  as  such  administrator  and  discharging  him  from  all 
further  liability  as  such.  It  also  contained  a  covenant  to  save  the 
said  defendant  harmless  and  to  indemnify  him  from  all  cost,  trouble 
and  expense  on  account  of  the  payment  therein  acknowledged.  Such 
releases  were  duly  acknowledged  and  filed  with  the  surrogate,  and 
a  decree  was  thereupon  entered  declaring  his  accounts  settled  and 
discharging  him  from  further  liability  as  such  administrator. 

The  plaintiff  was  present  at  such  settlement  and  executed  one  of 
such  releases.  Subsequently  in  November,  1899,  she  brought  this 
action  to  recover  from  the  defendant  the  further  sum  of  sixty  dol- 
lars, which  she  claims  the  defendant  on  the  occasion  of  the  settle- 
ment promised  to  pay  to  her  in  the  event  that  no  collateral  inher- 
itance tax  was  thereafter  assessed  against  it ;  that  the  defendant's 
promise  then  made  was  a  personal  one,  and  that  the  release  then 
executed  by  her  runs  to  him  as  administrator  only  ;  and,  therefore, 
does  not  at  all  affect  this  claim.  The  trial  court  so  held,  and  tlie 
jury  rendered  a  verdict  in  her  favor  for  such  amount  and  interest. 
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From  the  judgment  entered  thereon,  and  from  the  order  denying  a 
new  trial  npon  the  minates,  this  appeal  is  taken. 

Charles  Z.  AndrtiSj  for  the  appellant. 

Andrew  J.  McNaughi^  Jr.^  and  John  P.  Chcmt^  for  the 
respondent. 

Parker,  P.  J. : 

If  the  balance  which  at  the  time  of  the  settlement  was  found  to 
be  due  from  the  defendant  as  administrator  included  the  $600  which 
the  complaint  claims  was  then  "  entrusted "  by  the  next  of  kin  to 
the  defendant  to  meet  a  possible  demand  for  an  inheritance  tax 
against  the  estate,  then  it  might  perhaps  be  argued  that  a  retention 
of  the  same  by  the  defendant,  and  a  release  therefor,  was  equivalent 
to  a  receipt  by  him  of  their  money,  advanced  by  them  to  protect 
him  personally  against  such  a  claim ;  and  his  promise  to  repay  the 
plaintiff  sixty  dollars  thereof  as  the  amount  so  deposited  by  her,  in 
the  event  that  he  did  not  have  to  use  the  same,  might  be  considered 
a  promise  made  by  the  defendant,  in  his  individual  character,  under 
an  arrangement  made  subsequent  to  the  transaction  to  which  the 
release  referred.  It  might  then  be  considered  that  she  had  received 
the  sixty  dollars  and  receipted  for  it,  and  had  thereafter  returned  it 
to  the  defendant  for  the  purpose  aforesaid.  Such  a  subsequent 
arrangement  would  not  be  affected  by  the  release. 

But  the  fact,  as  it  appears  from  the  evidence  introduced  in  her 
behalf,  is,  that  the  defendant  deducted  the  sum  of  $600  from  the 
assets  before  the  balance  for  distribution  was  agreed  upon.  The 
share  then  agreed  to  be  due  her,  and  upon  the  payment  of  which  to 
her  she  executed  the  release,  was  ascertained  upon  the  theory  that 
it  did  not  include  any  part  of  the  $600.  He  deducted  that  as  a 
possible  necessary  expenditure,  before  he  struck  the  balance  for 
distribution,  and  so  such  $600  was  no  more  nor  less  than  assets  of 
the  estate  left  in  his  hands  for  subsequent  distribution.  He  retained 
it  solely  as  administrator,  and  I  am  at  a  loss  to  understand  why  he 
does  not  still  hold  it  as  such.  He  received  it  from  the  estate  as  part 
of  its  assets.  According  to  her  claim,  as  it  appears  upon  the  trial, 
he  has  never  yet  distributed  it,  and,  therefore,  his  liability  to  account 
for  and  pay  it  over  is  that  of  an  administrator  only . 
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From  this  view  of  the  transaction  —  and  which  is  the  one  stated 
by  the  respondent  in  her  points  —  it  is  manifest  that  the  plaintiff  is 
not  entitled  to  maintain  this  action. 

Her  claim  is  squarely  in  conflict  with  the  release  which  she  then 
executed.  Such  release  and  the  surrogate's  decree  subsequently 
entered  is  a  flat  bar  to  her  recovery  here,  and  on  the  evidence 
before  it  the  jury  was  not  warranted  in  rendering  the  verdict  which 
it  did  render.  All  objections  and  exceptions  necessary  to  raise  this 
question  were  taken  by  the  defendant  upon  the  trial.  The  judg- 
ment and  order,  therefore,  must  be  reversed  and  a  new  trial  granted. 

All  concurred,  except  Fursman,  J.,  dissenting  in  an  opinion  in 
which  Kellogg,  J.,  concurred. 

FuRSMAN,  J.  (dissenting) : 

One  John  Thompson  having  died  intestate  the  defendant  was 
dnly  appointed  sole  administrator  of  his  goods,  chattels  and  credits, 
qualified  and  entered  upon  his  duties  as  such.  He  was  one  of  the 
heirs  at  law  and  next  of  kin  of  the  deceased.  Something  more  than 
a  year  after  such  appointment  he  and  the  other  heirs  and  next  of 
kin  met  together  for  the  purpose  of  settling  up  and  distributing  the 
estate.  At  that  time  the  defendant  kept  back  from  the  distribution 
the  sum  of  $600  upon  the  claim  that  it  might  be  required  to  pay  an 
inheritance  tax.  This  was  consented  to  by  the  plaintiff  and  other 
next  of  kin  upon  the  express  promise  of  the  defendant  that  in  case 
the  money  was  not  needed  for  the  purpose  mentioned  he  would  pay 
to  each  his  or  her  share  thereof,  being  $60,  the  sum  sued  for  in 
this  action,  and  thereupon  distributed  the  remainder  of  the  estate. 
Under  this  arrangement  and  in  consideration  of  this  promise  the 
plaintiff  executed  and  delivered  to  the  defendant  a  full  release  and 
discharge  of  ^^  all  moneys  due  or  to  become  due "  from  the  estate 
"  or  the  administrator  thereof." 

This  paper  contained  also  an  express  consent  that  a  decree,  with- 
out an  accounting  of  the  administrator  being  had  and  without 
citation  or  notice,  might  be  entered  in  the  Surrogate's  Court  set- 
tling the  estate  and  discharging  the  administrator.  like  papers 
were  executed  and  delivered  to  the  defendant  by  the  other  next  of 
kin.  Thereupon  the  defendant  petitioned  the  surrogate  to  be 
released  and  discharged  as  administrator,  and  without  notice  or 
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citation  a  decree  was  entered  finally  settling  the  accounts  of  the 
administrator  and  releasing  and  discharging  him  ^'  from  all  further 
liability  as  such  administrator."  These  facts  were  found  by  the 
jury  (the  verdict  having  been  for  the  plaintiff)  upon  sufficient  evi- 
dence  and  under  proper  instructions.  There  was  no  inheritance  tax 
to  be  paid  and  none  is  possible. 

What  was  it  the  parties  intended  to  accomplish  by  this  settle- 
ment ?  Certainly  not  any  continued  liability  of  the  administrator 
as  sucii,  for  it  was  at  the  same  time  and  as  part  of  the  same  transac- 
tion agreed  that  the  defendant  should  be  discharged  from  all  liability 
as  administrator  for  this  money,  and  a  paper  was  executed  fully 
releasing  and  discharging  him  therefrom.  Yet  he  has  in  his  hands 
sixty  dollars  of  the  plaintiff's  money  which  he  promised  to  pay  over 
to  her  in  case  it  was  not  used  for  a  certain  specified  purpose.  It  is 
true  that  this  was  a  part  of  the  testatoi^s  estate,  but  at  the  time  of 
the  settlement  it  belonged  to  the  plaintiff,  and  her  consent  that  the 
defendant  retain  it  and  be  discharged  as  administrator  notwith- 
standing was  given  only  upon  his  promise  to  pay  it  over  unless 
required  for  the  specified  purpose.  This  promise  was  not  made  by 
him  as  administrator,  because  it  was  understood  that  his  accounts  as 
administrator  were  then  and  there  fully  settled,  that  he  was  to  be 
at  once  discharged,  upon  the  consent  of  all  parties,  by  a  final  decree 
of  the  surrogate  from  all  further  duties  and  obligations  of  his  office, 
the  estate  deemed  fully  distributed  and  his  official  relation  thereto 
ended.  This  money  was,  therefore,  no  longer  a  part  of  the  estate 
nor  in  the  hands  of  the  defendant  as  administrator.  In  what  crpae- 
ity,  upon  what  agreement  or  understanding  then,  does  lie  hold  it  ? 
Not  as  administrator,  because  he  is  not  administrator,  nor  as  part 
of  the  estate,  because  he  could  rightfully  hold  that  only  as  adminis- 
trator. Moreover,  it  was  clearly  contemplated  and  understood  by 
the  parties  that  his  accounts  as  administrator  were  then  and  there 
settled,  a  final  distribution  of  the  estate  then  made,  and  all  liability 
as  administrator  ended.  It  seems  to  me  clear  that  his  agreement  to 
pay  was  made  and  accepted  as  his  personal  agreement.  Upon  no 
other  theory  can  it  be  reconciled  with  the  terms  of  the  paper,  exe- 
cuted by  the  plaintiff  at  the  same  time  and  as  a  part  of  the  same 
transaction  by  which  she  acknowledged  the  receipt  of  her  full  dis- 
tributive share  of  the  estate  and  consented  to  the  discharge  of  the 
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defendant  from  his  office.  If  he  shoald  be  sued  as  administrator 
it  would  be  a  sufficient  answer  that  he  had  been  duly  discharged 
from  tliat  office  and  from  all  liability  as  administrator  upon  the  con- 
sent of  the  plaintiff.  The  final  decree  cannot  be  opened,  because 
there  was  neither  mistake  nor  fraud  in  procuring  it.  He  has  sixty 
dollars  of  the  plaintiff's  money  which  in  equity  and  good  conscience 
he  ought  to  pay  to  her.  The  promise  to  pay  the  money  in  case  it 
was  not  needed  for  an  inheritance  tax  was  an  independent  agree- 
ment and  proof  of  it  did  not  tend  to  contradict  the  writing  executed 
by  the  plaintiff  {Chopin  v.  Dohson^  78  N.  Y.  74 ;  Dodge  v.  Zimmer^ 
110  id.  43) ;  and  his  i*elease  from  all  liability  as  administrator  was  a 
sufficient  consideration  therefor.  {Andrews  v.  Brewster^  124  N.  Y. 
433.)  The  defendant  repudiates  all  liability,  both  personally  and  as 
administrator,  and  miless  he  is  held  personally  liable  upon  his  prom- 
ise, the  plaintiff  is  remediless.  For  these  reasons  I  think  the  judg- 
ment sliould  be  affirmed. 

Kellogo,  J.,  concurred. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Edward  D.  Vosbury  and  Benjamin  T.  Ash,  Respondents,  'c, 
Charles  A.  Mallory,  Appellant,  Impleaded  with  William  E. 
Mallory. 

Breach  of  a  contract  to  give  the  plaintiffs  ths  exdiuive  sale  of  a  hat  manufactured  by 
the  defendants — measure  of  damages — the  plaintiffs  are  not  entitled  to  reco7>erfor 
unsold  hats  at  the  price  at  which  they  contracted  to  sell  t?iem. 

In  an  action  for  the  breach  of  a  contract  made  between  the  plaintiffs,  who  were 
the  proprietors  of  a  retail  hat  store  in  Binghamton,  N.  Y.,  and  the  defendants, 
who  were  the  manufacturers  of  the  "  Uawes  Guarantee  Hat/'  it  appeared  that 
the  plaintiffs  agreed  to  handle,  advertise  and  push  the  sale  of  such  hat  in  the 
city  of  Binghamton  and  the  county  of  Broome  and  to  make  it  their  ' '  leader  " 
in  preference  to  all  other  makes  of  hats,  in  consideration  of  which  the  defend- 
ants agreed  to  sell  such  hats  to  the  plaintiffs  at  the  price  of  twenty -four  dollars 
per  dozen,  the  plaintiffs  agreeing  to  sell  the  hats  for  three  dollars  each  and  the 
defendants  agreeing  not  to  sell  such  hats  to  any  other  person  in  that  locality  — 
the  contract  to  continue  in  force  as  long  as  the  plaintiffs  performed  on  their 
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part.  The  breach  consisted  of  the  action  of  the  defendants  in  refusing  to  sell 
the  hats  to  the  plaintiffs  and  in  selling  the  hats  to  another  dealer  in  the  dty  of 
Binghamton.  It  appeared  that  at  the  time  such  breach  occurred,  the  plain- 
tiffs had  on  hand  197  hats.  Nothing  in  the  contract  prevented  the  plaintiffs 
from  thereafter  selling  the  hats  and  it  was  not  shown  that  the  breach  had  in 
any  way  depreciated  their  value. 

JIM,  that  the  measure  of  the  plaintiffs*  damages  was  the  value  of  the  contract; 

That  they  were  not,  however,  entitled  to  recover  the  value  of  the  197  hats  still 
on  hand  and  unsold  at  the  time  of  the  breach,  at  the  rate  of  three  dollars  for 
each  hat. 

Appeal  by  the  defendant,  Charles  A.  Mallorj,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Broome  on  the  16th  day  of  October, 
1901,  upon  the  verdict  of  a  jury. 

T.  B.  Merchant  and  Z.  M,  Merchant^  for  the  appellant. 

Sarry  C.  Walker  and  Rollin  W.  Meeker^  for  the  respondents. 

Parker,  P.  J. : 

This  action  is  to  recover  damages  for  the  breach  of  a  contract  which 
is  stated  in  the  complaint,  as  I  analyze  and  construe  the  averments 
therein,  to  have  been  as  follows : 

The  plaintiffs,  being  retail  dealers  in  hats  in  Binghamton,  N.  Y., 
agreed  with  the  defendants,  who  were  manufacturers  of  the  "  Hawes 
Guarantee  Hat,"  that  they  would  handle,  advertise  and  push  tlie 
sale  of  such  hat  in  such  city  and  the  county  of  Broome,  and  make 
it  their  "  leader ''  in  preference  to  all  other  "  makes  of  hats ; "  and, 
in  consideration  thereof,  the  defendants  agreed  to  sell  to  the  plain- 
tiffs such  hats  as  they  sliould,  from  time  to  time,  order  at  the  price 
of  twenty-four  dollars  per  dozen,  the  plaintiffs,  however,  agreeing 
to  sell  the  same  at  retail  for  three  dollars  each,  and  the  defendants 
further  agreeing  that  they  would  sell  such  liat  to  no  one  in  that  city 
or  locality  other  than  the  plaintiffs.  Such  arrangement  was  to  con- 
tinue so  long  as  the  plaintiffs  ^'performed  the  conditions  of  said 
agreement  on  their  part." 

The  phraseology  of  the  complaint  in  some  parts  would  seem  to 
charge  that  the  plaintiffs  were  appointed  the  exclusive  agents  of  the 
defendants  to  sell  such  hats  for  them  in  such  county,  but  the  explicit 
statement  is  made  therein  that  the  hats  were  to  be  purchased  by 
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the  plaintiffs  at  the  price  of  twenty-four  dollars  per  dozen,  and  I 
am  clearly  of  the  opinion  that  under  the  arrangement  as  therein 
intended  to  be  stated  the  hats  were  delivered  to  the  plaintiffs,  pur- 
suant to  their  orders  as  purchasers  thereof,  and  became  their 
property. 

The  evidence  given  by  the  plaintiffs  on  the  trial  establishes  a 
contract  such  as  I  have  above  stated,  and  that  evidence  is  not  con- 
tradicted. Such  arrangement  was  made  in  March,  1897,  and  was 
acted  upon  by  both  parties  until  in  January,  1899.  During  such 
period  the  plaintiffs  advertised  the  hat  largely  and  made  it  their 
"leading"  hat  and  substantially  performed  the  arrangement  ou 
their  part.  It  appears  that  during  such  period  they  had  ordered  in* 
the  aggregate  about  500  hats,  and  at  the  time  of  the  refusal  of  the 
defendants  to  further  till  their  orders  they  had  on  hand  197  of  such 
hats  unsold. 

In  January,  1899,  the  agent  of  the  defendants  with  whom  this 
arrangement  had  been  made  visited  tiie  plaintiffs  and  was  informed 
by  them  that  they  were  not  then  prepared  to  say  whether  they 
could  further  continue  the  arrangement ;  that  a  dissolution  of  their 
firm  was  in  contemplation.  It  was  thereupon  agreed  between  them 
that  the  plaintiffs  would  then  give  an  order  for  hats  to  be  used  in 
the  coming  spring  trade,  to  be  considered  a  conditional  one,  and  that, 
if  the  plaintiffs  should  within  one  month  notify  him  that  they  wished 
to  continue  the  arrangement,  the  order  should  be  filled  and  the 
arrangement  be  continued.  If  they  did  not  so  notify  him,  the  order 
was  not  to  be  filled,  and  the  agreement  was  to  end.  They  there- 
upon gave  to  such  agent  an  order  for  eight  or  ten  dozen  hats  con- 
ditioned as  above  stated.  Within  the  month  these  plaintiffs  notified 
the  defendants  that  they  wished  to  continue  the  arrangement,  and 
to  have  their  last  order  given  to  their  agent  Brainard  filled.  The 
defendants  replied  refusing  to  fill  any  further  orders  by  them,  and 
notified  them  that  they  had  made  arrangements  to  thereafter  sell 
the  hats  to  another  party  in  such  city.  Thereafter  no  hats  have 
been  furnished  to  these  plaintiffs,  and  the  other  party  has  been  the 
only  one  in  the  city  to  whom  they  have  been  furnished.  In  March 
following  this  action  was  commenced.  It  was  brought  to  trial  in 
September  last ;  when  the  plaintiffs  rested,  the  defendants  moved 
for  a  nonsuit  which  the  trial  court  denied.    No  evidence  being 
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offered  by  the  defendants,  the  case  was  sent  to  the  jurj  upon  the 
question  of  damages  only.  The  jury  returned  a  verdict  of  $708 
against  the  defendants,  and  from  the  judgment  entered  thereon  this 
appeal  is  taken. 

The  defendants  claim  that  the  agent,  Brainard,  had  no  authority 
to  bind  them  by  the  contract  which  he  made.  But  it  is  not  con- 
tradicted but  that  they  adopted  and  acted  under  it  for  about  two 
years ;  and  also  they  give  as  an  excuse  for  not  further  selling  to  the 
plaintiffs  that  his  agreement  with  the  other  party  was  controlling 
upon  them. 

They  further  claim  that  there  was  no  time  specified  in  the  agree* 
ment  during  which  it  was  to  continue,  and  that,  therefore,  the 
defendants  were  at  liberty  to  withdraw  from  it  at  any  time.  But 
the  plaintiflb  testify  that  it  was  to  continue  so  long  as  they  were 
willing  to  advertise  and  make  it  their  leading  hat.  The  parties 
might  make  such  an  agreement  if  they  desired,  and  inasmuch  as  the 
plaintiffs'  evidence  to  that  effect  is  not  disputed,  it  was  properly 
considered  by  the  trial  court  to  have  been  so  agreed. 

It  seems,  therefore,  that  a  contract  was  proven  upon  the  trial, 
such  as  is  above  stated ;  that  it  was  still  in  force ;  and  that  a  breach 
of  it  was  fully  established.  The  nonsuit  was,  therefore,  properly 
refused. 

The  only  remaining  question  is,  whether  the  trial  court  properly 
instructed  the  jury  as  to  the  measure  of  damages  which  they  were 
to  apply  to  the  case. 

It  may  be  stated  generally  that,  upon  the  repudiation  of  such  a 
contract  as  is  here  shown,  the  value  of  such  contract  is  the  measure 
of  aamages  to  which  the  plaintiff  is  entitled.  He  has  been  deprived 
of  such  contract  and  he  should  have  its  value  in  lieu  thereof.  That 
value  must  be  ascertained  by  the  jury  from  the  nature  of  the  con- 
tract, and  the  consequences  naturally  and  plainly  traceable  to  its 
breach.  There  is  always  more  or  less  difficulty  in  such  cases  iu 
determining  what  elements  may  be  considered  without  violating  the 
rule  that  gains  or  benefits  which  are  uncertain  and  speculative 
should  not  be  estimated.  Each  case  depends  upon  its  own  peculiar 
features.  The  general  rules  concerning  such  cases  are  found  in 
n^akeman  v.  Wheeler  cfe  Wilson  Mfg.  Co.  (101  N.  T.  205,  210) ; 
Bernstein  v.  Meech  (130  id.  354);   United  States  Trust  Co.  v. 
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O'Brien  (143  id.  285),  and  an  application  of  such  rules  to  this  case 
is  not  necessary  here,  nor  could  it  intelligibly  and  accurately  be 
made  until  the  facts  of  this  case  are  more  fully  presented. 

It  is  clear,  however,  that  the  trial  court  erred  in  its  instruction  to 
the  jury  that  they  might  allow  to  the  plaintiffs  the  value  of  the  197 
hats  still  on  hand  and  unsold  at  the  time  of  the  breach  at  the  rate 
of  three  dollars  for  each  hat.  Those  hats  had  been  purchased  and 
paid  for  by  the  plaintiffs,  and  were  their  property.  It  was  not  part 
of  the  defendants'  contract  to  guarantee  their  sale,  nor,  in  any  event, 
to  receive  them  back  at  the  rate  of  three  dollars  apiece,  nor  at  any 
price  whatever.  There  was  nothing  in  the  contract  which  prevented 
the  plaintiffs  selling  these  hats  after  its  breach  at  three  dollars 
apiece,  or  at  such  price  as  they  chose  to  sell  them.  And  I  am  unable 
to  understand  why  they  could  not  as  readily  sell  them  during  the 
year  1899,  with  another  party  in  the  city  selling  the  new  style  of 
that  year,  as  if  they  themselves  were  selling  such  new  style.  But 
be  that  as  it  may,  there  is  no  evidence  in  the  case  that  the  breach 
of  the  contract  in  any  way  depreciated  the  value  of  such  hats.  On 
the  contrary,  the  evidence  shows  that  the  plaintiffs,  at  once  upon 
the  refusal  of  the  defendants  to  continue  the  arrangement,  packed 
them  up  and  made  no  effort  whatever  to  dispose  of  them.  Nothing 
whatever  appears  to  show  what  they  lost,  if  anything,  because  of 
such  depreciation.  They  are  still  the  plaintiffs'  hats.  The  plain- 
tiffs still  hold  them  as  such,  and  yet  they  have  recovered  from  the 
defendants  the  full  value  at  the  rate  of  three  dollars  for  each  of 
them.  Certainly,  such  an  item  was  not  properly  considered  in  ascer- 
taining the  value  of  this  contract  to  the  plaintiffs  at  the  time  it  was 
broken,  nor  was  it  admissible  under  any  of  the  rules  recognized  in 
the  cases  above  cited.  Such  item  makes  up  nearly  six-sevenths  of 
tlie  verdict  rendered.  It  was  clearly  error  to  instruct  the  jury  that 
it  was  a  proper  item  for  them  to  consider  in  arriving  at  the  dam- 
ages, and  for  that  reason  this  judgment  must  be  reversed. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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William  H.  Veddee  and  Others,  Respondents,  v.  Harvey  Leamon, 

Appellant. 

Complaint  for  goods  sold  at  "prices  mutvMy  agreed  upon  *' — proof  of  market  zalue 
is  not  sufficient  —  Jwvo  far  sttch  proof  ts  competent — an  allegation  that  the  goods 
were  toorth  **  the  prices  so  agreed  upon  "  is  surplusage. 

Where  the  complaint  in  an  action  alleged  that  the  plaintiffs  sold  and  delivered 
to  the  defendant  merchandise  *'  at  and  for  prices  mutually  agreed  upon,  which 
were  worth  and  amounted  at  the  prices  so  agreed  upon  as  aforesaid,  to  the  sum 
of  $16,702.80,  which  said  price  and  value  the  defendant  promised  to  pay  to  the 
plaintiffs  for  said  goods,  wares  and  merchandise,"  and  the  answer  admits  that 
the  goods  were  sold  and  delivered  at  prices  mutually  agreed  upon,  but  denies 
that  the  total  prices  amounted  to  the  sum  stated  in  the  complaint,  the  plaintiffs 
are  not  entitled  to  recover  under  proof  of  the  market  value  of  the  goods. 

The  allegation  of  the  complaint  that  the  goods  were  worth  *'  the  prices  so  agreed 
upon  "  should  be  regarded  as  surplusage. 

BemJble,  that,  under  such  an  issue,  evidence  of  the  value  of  the  goods  would  be 
competent  for  the  limited  purpose  of  determining  what  were  the  actual  prices 
agreed  upon. 

Eellogo,  J.,  dissented. 

Appeal  by  the  defendant,  Harvey  Leamon,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Schenectady  on  the  25th  day  of  March, 
1901,  upon  the  report  of  a  referee,  with  notice  of  an  intention  to 
bring  up  for  review  upon  such  appeal  an  order  of  the  Supreme 
Court  made  at  the  Montgomery  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Schenectady  on  the  26th  day  of 
March,  1901,  granting  to  the  plaintiflEs  an  extra  allowance  of  costs. 

a.  J.  Cooper^  for  the  appellant. 

Edwin  C.  Angle,  for  the  respondents. 

Parker,  P.  J. : 

The  complaint  in  tliis  action  avers  that  tlie  plaintiffs,  at  divers 
times  between  certain  specified  dates,  sold  and  delivered  to  the 
defendant  "  lumber  and  building  materials  of  various  kinds,  at  and 
for  prices  mutually  agreed  upon,  which  were  worth  and  amounted 
at  the  prices  so  agreed  upon  as  aforesaid,  to  the  sum  of  $16,702.30^ 
which  said  price  and  value  the  defendant  promised  to  pay  to  the 
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plaintiffs  for  said  goods,  wares  and  merchandise."  It  then  proceeds 
to  aver  that  $16,228.14  of  such  sum  has  been  paid;  also  that  the 
defendant  is  entitled  to  a  further  credit  of  $12.17  and  $76.11,  and 
prajs  judgment  for^the  balance,  viz.,  $385.88. 

The  answer  admits,  substantially,  that  all  the  materials  charged  to 
have  been  delivered  were  purchased  by  the  defendant  and  delivered 
at  prices  mutually  agreed  upon.  But  it  denies  that,  at  the  prices  so 
f  xed  and  agreed  upon,  such  materials  amounted  to  the  sum  of 
$16,702.30,  and  denies  that  the  balance  of  $385.88,  claimed  by  the 
plaintiffs,  is  due  and  owing  to  them.  The  defendant's  claim  is,  and 
was  upon  the  trial,  that  at  the  prices  agreed  upon  the  aggregate 
price  of  materials  so  delivered  did  not  amount  to  more  than  the 
payments  conceded  to  have  been  made. 

On  the  trial  the  plaintiffs,  under  the  persistent  objection  and 
exceptions  of  the  defendant,  proved  the  market  value  of  the  lumber 
and  materials  so  delivered,  and  the  referee  found  as  a  fact "  that  the 
"value  of  the  lumber  and  building  materials  furnished  by  the  plain- 
tiffs to  the  defendant  amounted  to  the  sum  of  $16,702.30."  He  then 
deducted  therefrom  the  credits  above  stated,  as  being  allowed  to  the 
defendant  in  the  complaint,  and  ordered  judgment  for  the  balance. 
He  makes  no  finding  whatever  as  to  what  the  prices  agreed  upon 
between  the  parties  were,  or  what  sum  they  amounted  to,  although 
he  does  find  that  for  some  of  the  articles  delivered  the  prices  were 
agreed  upon,  and  for  the  others  the  plaintiffs  were  to  have  the  mar- 
ket prices  at  the  time  of  delivery.  He  makes  no  finding  as  to  what 
portion  of  the  whole  amount  delivered  was  sold  at  agreed  prices 
and  what  portion  was  sold  at  market  prices ;  and  an  exception  is 
filed  to  this  finding  upon  this  particular  ground. 

Judgment  was  entered  in  accordance  with  this  report,  and  from 
such  judgment  this  appeal  is  taken. 

Clearly  this  trial  has  proceeded  in  entire  disregard  of  the  well- 
settled  rule  that  the  recovery  must  be  had  in  accordance  with  the 
claim  made  in  the  complaint.     {Romeyn  v.  Sickles,  108  N.  Y.  650.) 

The  complaint  sets  up  a  claim  for  lumber  sold  at  agreed  prices. 
The  answer  concedes  that  such  a  contract  was  made,  and  differs  only 
as  to  what  such  prices  were.  Here  was  a  distinct  and  narrow  issue 
tendered  by  the  plaintiffs  and  accepted  by  the  defendant,  and  the 
defendant  had  the  right  to  expect  that  upon  the  trial  such  issue,  and 


Digitized  by 


Google 


254  VEDDER  v.  LEAMOK 

Third  Department,  March  Term,  1902.  [Vol.  70. 

that  only,  would  be  tried.  He  was  under  no  obligations  to  prepare 
to  meet  the  other  and  distinct  issue  as  to  what  was  the  market 
value  of  the  goods  so  sold.  Evidently,  the  trial  of  that  issue  would 
require  a  preparation  very  different  from  the  one  tendered  ;  and  it 
violates  the  iiret  principles  of  pleading  to  permit  the  defendant  to 
be  lured  into  court  upon  the  issue  framed  by  these  pleadings  and 
compelled  to  meet  the  one  upon  which  judgment  has  been  rendered 
against  him. 

It  has  been  held  that  where,  as  in  this  case,  neither  party  denies 
the  making  of  the  express  contract,  but  the  difference  is  only  as  to 
the  price,  evidence  of  the  market  value  may  be  given  as  bearing 
upon  the  question  :  What  was  the  actual  price  agreed  upon  ?  But 
in  those  cases  the  evidence  must  be  received  for  that  limited  pur- 
pose only,  and  the  contract  price,  whatever  it  is  found  to  be,  must 
determine  the  amount  to  be  recovered.  (See  Cornish  v.  Graff,  36 
Him,  160,  164;  Knallakcm  v.  Beck,  47  id.  117;  Barney  v.  Fuller, 
133  X.  Y.  607.)  And  such  cases  are  authority  for  the  position 
above  taken,  that  it  is  not  proper  evidence  upon  which  to  base  a 
recovery.     (See,  also,  Dennison  v.  Musgram,  29  Misc.  Rep.  627.) 

It  is  suggested  that  the  complaint  in  this  action  does  not  limit  the 
issue  tendered  to  a  cause  of  action  upon  an  express  contract.  To 
sustain  such  a  claim  it  must  be  held  either  that  the  language  above 
given  may  be  as  well  construed  as  stating  a  cause  of  action  upon  a 
quantum  valehat,  as  one  upon  an  express  contract  to  pay  a  stipu- 
lated price ;  or  else  it  must  be  treated  as  stating  both  causes  of 
action  in  one  count. 

But,  very  clearly,  a  claim  to  recover  based  upon  an  implied 
promise  to  pay  what  the  materials  were  reasonably  worth,  cannot  lie 
ascribed  to  the  language  there  used.  No  such  cause  of  action  could 
be  sustained  upon  the  averments  there  found.  It  is  elementary  law 
that  there  cannot  be  an  express  and  an  implied  contract,  embracing 
the  same  subject-matter,  at  the  same  time.  (15  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  1078.)  If,  as  the  averments  in  this  complaint 
charge,  the  parties  mutually  agreed  upon  a  price,  then  no  implica- 
tion of  law  can  arise  as  to  what  should  be  paid.  It  is  only  when 
there  is  no  agreement  as  to  price  that  the  law  implies  an  agreement 
to  pay  what  the  goods  received  were  reasonably  worth ;  and  a  party 
cannot  recover  on  an  implied  agreement  to  pay  their  value  when 
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he  conld  have  recovered  upon  a  special  contract  fixmg  their  price. 
(Id.  1111.) 

Now,  this  complaint  distinctly  avers  that  the  goods  in  question 
were  sold  and  delivered  "  at  and  for  prices  mntually  agreed  upon." 
This  is  an  averment  that  there  was  an  express  contract  or  agree- 
ment fixing  the  prices  ;  and,  that  being  so,  it  excludes  all  possibility 
of  their  liaving  been  sold  under  such  circumstances  that  the  law 
would  imply  a  contract  to  pay  what  they  were  reasonably  worth. 
Instead  of  there  being  statements  enough  in  the  complaint  to  con- 
stitute a  cause  of  action  to  recover  upon  a  quantti?n  valebatj  the 
very  facts  stated  exclude  the  possibility  of  such  a  recovery. 

I  do  not  deny  but  that  two  counts,  the  one  upon  an  express  and 
the  other  upon  the  implied  contract,  may  be  now  joined  in  the  same 
complaint;  but  that  two  such  counts  have  not  been  merged  in 
the  language  above  quoted  is  clear.  The  facts  averred  show  clearly 
the  existence  of  the  express  contract  and  necessarily  exclude  the 
existence  of  an  implied  one.  It  is  true  tliat  in  addition  to  the  aver- 
ments that  show  that  the  lumber  was  purchased  at  prices  mutually 
agreed  upon,  there  is  also  a  statement  that  it  was  worth  as  much  as 
such  prices.  Concede  that  it  was,  such  fact,  in  connection  with  all 
others  averred,  does  not  show  a  right  to  recover  on  a  quantum 
valebat.  On  the  contrary,  it  still  appears  that  such  a  right  of 
recovery  does  not  exist,  because  there  was  an  express  contract  as  to 
price,  which  is  controlling.  If  it  had  been  intended  to  state  a  cause 
of  action  upon  an  implied  contract  to  pay  the  market  prices,  no 
averment  was  proper,  nor  would  one  have  been  made,  that  prices 
for  the  same  had  been  agreed  upon.  Hence,  we  must  assume  that 
the  averments  of  value  are  mere  surplusage.  But  the  following 
cases  have  construed  just  such  a  pleading,  and  are  authority  for  the 
conclusion  which  I  reach :  Evans  v.  Kalhjleisch  (16  Abb.  Pr.  [Jf. 
S.]  13) ;  Meissner  v.  Breniim  (39  K  Y.  St.  Repr.  443 ;  15  N.  T. 
Supp.  671). 

It  was  error,  therefore,  for  the  referee  to  receive  evidence  upon 
the  value  of  the  lumber  sold,  and  to  make  up  his  decision  upon  that 
as  a  basis,  instead  of  from  the  prices  agreed  upon.  Under  the  com- 
plaint as  it  now  stands,  such  a  recovery  ought  not  to  be  had.  The 
judgment  must,  therefore,  be  reversed  and  a  new  trial  granted. 

All  concurred,  except  Kellogg,  J.,  dissenting. 
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Smith,  J.  (concurring) : 

While  agreeing  with  the  conclusion  reached  by  the  presiding 
justice,  the  grounds  of  my  conclusion  are  not  entirely  the  same.  It 
is  unnecessary  to  cite  authorities  for  the  proposition  that  a  plaintiff 
may  unite  in  the  same  complaint  a  cause  of  action  upon  express 
contract  and  another  cause  of  action,  involving  the  same  subject- 
matter,  upon  quantum  valebat  This  right,  I  apprehend,  is  to 
enable  the  plaintiff,  if  the  contract  be  denied,  to  recover  upon  his 
quantum  valebat.  And  such  pleading  would  seem  to  be  sanctioned 
by  the  case  of  Ilowarth  v.  Howarth,  decided  by  this  court  and 
reported  in  67  Appellate  Division,  354.  Where,  however,  the 
defendant  admits  that  a  contract  was  made  as  to  the  price,  that  fact 
becomes  established  for  the  purposes  of  that  action,  and  the  plaintiff 
should  not  be  allowed  to  recover,  upon  the  theory  that  no  price  was 
agreed  upon,  as  against  the  admission  of  both  parties.  I  am  not 
prepared  to  agree  that  this  complaint  would  not  be  deemed  to 
include  a  cause  of  action  upon  a  quantum  valebat  as  well  as  a  cause 
of  action  upon  contract,  if  the  defendant  had  not  foreclosed  the 
issue  by  admitting  the  contract.  If  the  contract  had  been  here 
denied,  and  the  plaintiff  had  failed  to  establish  the  same,  I  think  he 
should  have  been  allowed  to  recover  under  this  complaint  upon  a 
quantum  valebat. 

Judgment  reversed  on  the  law  and  facts,  referee  discharged,  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 


Mart  Pbiester,  Respondent,  v.  Fbiedericka  Hohlooh,  as  Admin- 
istratrix, etc.,  of  Jacob  Pbiester,  Jr.,  Deceased,  Appellant, 

Lease  reserving  the  rent  accruing  after  the  lessor^s  death  to  his  mdow  —  it  gives  her  no 
right  of  action  therefor  —  the  rent  passea  to  t?ie  heirs  of  the  lessor  dying  intestate. 

A  provision  in  a  lease  that,  in  the  event  of  the  death  of  the  lessor  before  the 

expiration  of  said  lease,  the  rent  for  the  unexpired  term  shall  be  paid  to  the 

lessor's  wife,  who  was  not  a  party  to  the  lease,  and  who.  so  far  as  appeared, 

j  gave  no  consideration  for  the  promise,  is  invalid  and  will  not  support  an  action 

/  by  the  widow  for  rent  accruing  after  the  testator's  death. 

Where  the  lessor  dies  intestate  the  right  to  such  rents  vests  in  his  heirs  at  law, 
and  his  administrator,  as  such,  has  no  interest  therein. 
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Appeal  by  the  defendant,  Friedericka  Hohloeh,  as  administratrix  \ 
etc.,  of  Jacob  Priester,  Jr.,  deceased,  from  an  interlocutory  judg- 1 
ment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the 
office  of  the  clerk  of  the  county  of  Saratoga  on  the  24th  day  of 
October,  1901,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Saratoga  Special  Term  overruling  a  demurrer  to  the  complaint. 

This  action  is  brought  by  the  widow  of  a  deceased  lessor  to 
recover  rent  reserved  in  a  lease  executed  by  him  prior  to  his  death: — 
The  complaint,  in  substance,  avers  that  the  plaintiffs  husband  leased  | 
to  Jacob  Priester,  Jr.,  his  farm  for  the  term  of  five  years  from^ 
January  25, 1897,  for  the  annual  rent  of  $500,  payable  October 
first  in  each  year ;  that,  by  the  terms  of  such  lease,  it  was  further 
provided  ^'  that  in  case  of  the  death  of  said  lessor  before  the  expira- 
tion of  said  lease,  that  the  rent  for  the  unexpired  term  should  be  paid 
to  the  wife  of  said  lessor ;  that  in  and  by  said  lease  the  rent  for  the 
unexpired  term  after  the  death  of  said  lessor  was  duly  assigned  to 
plaintiff,  who  was  the  wife  and  is  now  the  widow  of  said  lessor,  and 
by  the  terms  of  said  lease  and  the  death  of  said  lessor,  plaintiff 
became  and  now  is  the  owner  of  the  rent  which  became  due  under 
said  lease  on  October  1st,  1900."  It  further  avers  that  such  lessee 
entered  under  such  lease  on  January  25,  1897,  and  that  he  died 
January  2,  1898,  intestate,  and  that  this  defendant  is  his  duly 
qualified  administratrix;  that  the  lessor  died  intestate  December 
22,  1898 ;  that  on  October  1,  1900,  there  became  due  "  under  the 
terms  of  said  lease,"  from  the  defendant  as  such  administratrix  of 
said  lessee,  to  the  administrators,  successors  or  assigns  of  said  lessor, 
the  sum  of  $500 ;  that  the  administrators  of  said  deceased  lessor, 
on  December  4, 1900,  for  vahie  received,  sold  and  assigned  to  plain- 
tiff the  said  lease  and  all  moneys  due  and  to  grow  due  thereunder, 
and  all  their  rights  and  claims  therein  and  thereunder.  It  also"^ 
further  avers  that  the  lessor  was  the  owner  in  fee  of  the  said  prem- 
ises, and  that  the  plaintiff,  as  the  widow  of  said  deceased  lessor,  has 
a  dower  interest  in  the  premises  so  leased.  It  further  avers  a  proper 
demand  upon  the  defendant,  as  administratrix  of  said  deceased 
lessee,  for  the  $600  of  rent  so  becoming  due  on  October  1,  1900, 
and  that  she  has  rejected  the  claim  and  refused  to  pay  it ;  the  com- 
plaint then  prays  judgment  for  a  recovery  of  the  same. 
App.  Drv.— Vol.  LXX.        17 
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Tlie  defendant  demurred  to  such  complaint  on  the  ground  that  it 
does  not  set  forth  a  cause  of  action.  The  court  at  Special  Term 
overruled  such  demurrer,  and  from  the  interlocutory  judgment 
entered  upon  such  decision  this  appeal  is  taken. 

Hiram  C.  Todd  and  Edgar  T,  Brackett^  for  the  appellant. 

John  Foley  J  for  the  respondent. 

Parker,  P.  J. : 

The  theory  that  the  plaintiff  acquired  the  right  to  maintain  this 

I  action  as  the  assignee  of  the  administrators  of  her  deceased  husband 
cannot  be  sustained,  for  the  reason  that  such  administrators  never 
Ijthemselves  acquired  any  right  to  the  rent  in  question.  It  is  rent 
/accruing  for  the  year  beginning  January  25,  1900,  and  the  lessor 
had  been  dead  more  than  a  year  prior  to  that  date.  Unless  the 
plaintiff's  claim,  that  she  took  this  rent  under  the  terms  of  the  lease, 
can  be  sustained  it  passed  with  the  title  of  the  farm  to  the  heirs  of 
such  lessor,  and  they  alone  could  collect  it.  Tlie  administrators,  as 
such,  under  the  statute  took  no  interest  in  it  {Fay  v.  HoUorauy  35 
Barb.  295),  and  I  understand  that  the  plaintiff's  counsel  does  not 
now  urge  any  such  claim  upon  us. 

The  averments  in  the  complaint  that,  by  the  lease,  this  rent  for 
the  unexpired  term  was  assigned  to  the  plaintiff,  and  that,  by  its 
termSy  upon  the  lessor's  death,  she  became  the  owner  of  this  rent, 
can  be  considered  as  conclusions  of  law  only.  No  provisions  of  the 
lease  are  given  except  those  above  cited,  and  the  plaintiff's  rights, 
if  any,  are  given  by  that  provision. 

Does  such  a  provision  give  to  the  wife  a  right  of  action  for  the 
rent  in  question  ? 

It  cannot  be  construed  as  a  gift  to  her  of  such  rent,  for  the  one 
sufficient  reason,  if  for  no  other,  that  there  is  no  delivery  to  her  of 
the  thing  given,  either  actual  or  constructive.  No  effort  at  a  sym- 
/;bolical  delivery  is  attempted.  Her  whole  interest  rests  upon  a  mere 
'promise,  which  becomes  operative  only  after  her  husband's  death. 
;  It  cannot  be  deemed  a  trust  created  for  her  benefit,  for  the  reason 
[that  it  does  not  assume  to  put  the  title  to  such  rent  in  any  person  as 
jtrustee  for  her.     The  relation  of  the  lessee  is  but  that  of  a  debtor 
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for  the  rent  as  it  accrues.  The  fund,  upon  which  it  is  claimed  a 
trust  is  impressed,  was  not  in  existence  when  the  lease  was  executed. 
It  could  not  come  into  existence  until  after  the  lessor's  death,  and  it 
might  never  come  into  existence.  No  words  importing  a  trust,  or 
indicating  that  the  lessee  had  any  purpose  of  assuming  such  a  posi- 
tion, appear  in  the  lease.  As  to  so  much  of  the  rent  as  might  ^ 
accrue  after  the  lessor's  death,  the  lessee  agrees,  as  a  debtor,  to  pay 
it  to  the  wife;  but  surely  we  cannot  reasonably  construe  such  lan- 
guage as  an  undertaking  on  his  part  to  be  liable  to  account  to  her 
as  a  trustee  for  the  same,  nor  as  indicating  an  intent,  on  the  part  of 
either,  that  he  should  do  so.  It  is  to  be  noticed  that  there  is  no 
claim  of  any  indebtedness  from  the  husband  to  the  wife,  and,  in 
cases  of  *'  voluntary  settlements  or  gifts,  the  court  will  not  impute 
a  trust  where  a  trust  was  not,  in  fact,  the  thing  contemplated.'' 
{Young  v.  Young ^  80  N.  Y.  438.)  And  no  exception  to  this  rule 
is  made  in  favor  of  a  wife  or  children.  (Id.  437.)  (See,  also,  Sul- 
livan V.  Sullivan,  161  N.  Y.  554,  568.) 

Moreover,  it  is  plain  that  this  provision  in  the  lease  amounts  to 
nothing  more  than  an  attempt  to  make  a  voluntary  disposition  of  af 
portion  of  the  lessor's  property,  for  the  benefit  of  his  widow,  after! 
his  death.  Had  the  lease  contained  no  provision  as  to  the  paymentj 
of  rent,  save  that  it  be  paid  on  the  first  of  October  annually,  it 
would  be  payable  to  the  lessor  for  the  whole  term.  In  the  event  of 
his  death,  all  rent  that  accrued  afterwards  would  be  payable,  under 
the  statute,  to  his  heirs.  The  provision  in  question  seeks  to  change 
the  statutory  succession ;  to  divert  such  rent  from  the  heirs  to  the 
widow.  It  operates  in  no  other  way.  The  promise  to  pay  the 
widow  is  not  operative  until  after  the  death  of  the  lessor,  and  she 
neither  acquires  any  interest  nor  is  there  any  that  she  can  acquire 
until  after  such  death.  The  lessor,  during  life,  parts  with  nothing ; 
on  the  contrary,  he  is  to  have  the  entire  rent  during  that  period. 
The  promise,  therefore,  is  clearly  in  the  nature  of  a  will,  or  a  testa- 
mentary disposition  {Matter  of  Diez,  50  N.  Y.  88,  93 ;  Gilman 
V.  McArdle^  99  id.  452,  461),  and  hence  is  inoperative  because  not 
properly  -executed. 

Being  inoperative  on  that  account,  of  course  no  action  can  be 
maintained  upon  such  promise.  Hence  the  demurrer  to  her  com- 
plaint should  have  been  sustained.     The  interlocutory  judgment 
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most  be  revereed,  with  costs,  with  leave  to  the  plaintiff  to  amend 
upon  the  nsnal  terms. 

All  concurred. 

Kellogg,  J.  (concurring) : 

The  plaintiff  cannot  maintain  an  action  on  the  lease  for  the  reason 
that  she  is  not  a  party  to  the  lease  and  there  is  no  consideration  for 
the  promise  to  pay  rental  to  her.  If  she  acquired  any  property 
right  through  the  terms  of  the  lease,  she  did  so  at  the  time  the  lease 
was  executed  and  such  property  right  could  not  be  subsequently 
destroyed  without  her  consent.  The  contingency  of  payment  of 
rental  to  her  only  in  case  she  should  survive  the  lessor  does  not 
affect  the  legality  of  the  promise ;  it  is  only  a  measure  of  the  prop- 
erty interest  intended  to  be  vested  in  her.  The  bare  fact  that 
plaintiff  was  the  wife  of  the  lessor  is  not  a  sufficient  consideration 
to  support  the  promise  for  her  benefit  contained  in  the  lease. 

This  seems  to  be  the  conclusion  reached  in  the  following  cases : 
Lawrence  v.  Fox  (20  N.  Y.  268) ;  JDurnherr  v.  Ban  (135  id.  219) ; 
Buchanan  v.  Tilden  (168  id.  109).  And  for  the  reasons  here 
stated,  I  concur  in  the  reversal  of  the  order. 

Smith,  J.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  usual  leave  to  plaintiff  to  amend  on  payment 
of  costs. 


Albant  Brewing  Company,  Respondent,  v,  Edward  L.  Babcklet, 
as  Treasurer  of  Albany  County,  Defendant,  Impleaded  with  A. 
Page  Smith,  as  Receiver,  etc.,  of  Joseph  Seeney,  Appellant. 

County  Court  —  a  judgment  estdblWiing  an  equitable  claim  upon  a  liquor  tax  certifi- 
cate cannot  be  rendered  by  it. 

After  the  holder  of  a  liquor  tax  certificate  had  assigned  the  same  as  sccuritj  for 
an  indebtedness,  a  receiver  of  his  property  was  appointed  in  proceedings  sup- 
plementary to  execution.  The  receiver,  finding  the  liquor  tax  certificate  in  the 
possession  of  the  licensee,  surrendered  it  to  the  county  treasurer  and  received  a 
statement  of  the  amount  of  the  rebate  due  thereon.  The  assignee  of  the  cer- 
tificate thereupon  brought  an  action  against  the  county  treasurer  in  the  County 
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Court  for  the  conyersion  of  the  certificate,  and,  upon  motion  of  the  assignee, 
the  receiver  was  made  a  party  defendant. 

Upon  the  trial  the  court  dismissed  the  complaint  as  against  the  county  treasurer 
and  rendered  a  judgment  in  favor  of  the  plaintiff  against  the  receiver,  adjudg- 
ing '*  that  the  plaintiff  has  an  equitable  claim  upon  the  certificate  in  question 
and  any  rebate  thereon,  and  that  such  receiver  took  such  certificate  subject  to 
such  claim." 

Held,  that  the  County  Court  had  no  jurisdiction  to  grant  such  a  judgment  and 
that  such  jurisdiction  could  not  be  conferred  by  consent  of  the  receiver. 

Appeal  by  the  defendant,  A.  Page  Smith,  as  receiver,  etc.,  of 
Joseph  Scene}',  from  a  judgment  of  the  County  Court  of  Albany 
county  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk 
of  the  county  of  Albany  on  the  18th  day  of  June,  1901,  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  21st  day  of  June, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

In  April,  1897,  a  liquor  tax  certificate  was  issued  to  one  Joseph 
Seeney,  who  thereupon  assigned  the  same  to  this  plaintifE  as  security 
for  an  indebtedness.  Upon  October  27,  1897,  the  defendant  Smith 
was  appointed  receiver  of  the  property  of  Seeney  in  proceedings 
supplementary  to  execution.  This  liquor  tax  certificate,  having 
been  found  in  the  possession  of  Seeney,  was,  upon  the  first  day  of 
November  following,  surrendered  to  defendant  Barckley,  as  treas- 
urer of  Albany  county,  together  with  a  petition  in  due  form  for  its 
cancellation  and  the  payment  to  him  of  the  proper  rebate.  The 
treasurer  thereupon  gave  to  the  receiver  a  receipt  for  the  certificate 
and  a  statement  of  the  amonnt  of  rebate  and  by  whom  payable,  and 
sent  to  the  State  Commissioner  of  Excise,  as  he  was  by  law  required 
to  do,  a  duplicate  of  the  receipt,  together  with  the  certificate  and 
petition  for  cancellation.  Thereupon  this  action  was  brought  against 
the  said  Barckley,  as  treasurer  of  Albany  county,  for  a  convension  of 
this  certificate.  Upon  motion  of  the  plaintiff  the  defendant  Smith 
was  thereafter  made  a  party  defendant,  upon  the  allegation  that  he 
claimed  to  have  some  interest  in  the  certificate,  which  interest,  if 
any,  arose  subsequent  to  the  plaintiflPs  interest.  The  action  was 
brought  to  trial  and  the  plaintiff  recovered  a  judgment  for  conver- 
sion against  the  said  Barckley,  which  judgment  was  by  this  court 
reversed  and  a  new  trial  ordered.    (See  42  App.  Div.  336.)    Upon 
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the  new  trial,  npou  motion  of  plaintiff,  the  complaint  was  dismissed 
against  the  defendant  Barckley,  and,  against  the  defendant  Smith's 
objection,  the  jury  were  directed  to  render  a  verdict  that,  under 
the  facts  in  this  case  and  as  between  the  plaintiff  and  defendant, 
the  receiver,  "the  plaintiff  has  an  equitable  claim  upon  the  cer- 
tificate in  question  and  any  rebate  thereon,  and  that  the  receiver 
took  such  certificate  subject  to  such  claim."  Thereupon  a  judg- 
ment was  entered  adjudging  that  the  plaintiff  have  judgment,  with- 
out costs,  against  the  defendant  Smith,  as  receiver,  etc.  "  That  the 
plaintiff  has  an  equitable  claim  upon  the  certificate  in  question  and 
any  rebate  thereon,  and  that  such  receiver  took  such  certificate  sub- 
ject to  such  claim."  From  this  judgment  the  defendant  Smith,  as 
receiver,  has  appealed  to  this  court. 

George  H.  Mallory^  for  the  appellant. 

R6bei*t  W.  Hardie^  for  the  respondent. 

Smith,  J. : 

This  judgment  must  be  reversed  as  beyond  the  power  of  the 
County  Court  to  grant.  The  jurisdiction  of  that  court  is  pre- 
scribed by  statute.  There  is  no  statutory  authority  for  a  trial  by 
the  County  Court  of  the  issue  which  was  here  tried  between  the 
plaintiff  and  the  defendant  Smith,  nor  for  the  granting  of  any 
judgment  upon  such  an  issue.  This  want  of  jurisdiction  is  not 
cured  by  any  proceeding  on  the  part  of  the  defendant  Smith,  as  a 
defendant  is  powerless,  even  by  consent,  to  confer  jurisdiction  of 
the  subject-matter  in  litigation  upon  a  court  of  limited  jurisdiction. 
It  becomes  unnecessary,  therefore,  to  examine  the  other  objections 
discussed  upon  the  briefs  of  counsel.  The  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event  of  the  action. 

All  concurred. 

Judgment  reversed  on  the  law  and  facts  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 
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In  the  Matter  of  the  Estate  of  David  Walkeb,  Deceased, 

Polly  Walker,  as  Executrix,  etc.,  of  David  Walzee,  Deceased, 
Appellant ;  James  Walker,  Respondent. 

An  agreement  by  a  devisee,  ha/ting  a  life  esUUe  and  a  right  to  uee  the  proceeds  of 
property ,  with  a  third  person  to  sell  it  and  pay  ofoer  the  proceeds — it  creates  an 
agency  or  a  loan  with  collateral,  not  a  trust  —  the  devisee  becomes  a  creditor  of  the 
deceased  third  person's  estate — a  surrogate  cannot  decree  payment  of  such  an 
unliquidated  claim — wJtat  surrogate  may  direct  payment  thereof  after  an  account- 
ing elsewhere, 

Harriet  A.  Walker,  a  resident  of  Delaware  county,  died,  leaving  a  will,  which 
was  admitted  to  probate  in  that  county,  by  which  she  gave  to  her  husband, 
James  Walker,  the  use  of  all  her  real  and  personal  property  for  life,  with  the 
added  right  to  sell  and  dispose  of  any  of  the  property  "  so  far  and  so  much  as 
he  shall  deem  necessary  for  his  comfortable  support  and  maintenance  during 
his  life."  The  will  further  provided  that  the  portion  of  the  property  left  at 
the  death  of  her  husband  should  pass  to  her  two  sons  equally.  Thereafter 
James  Walker  conveyed  to  David  Walker  a  vendor's  interest  in  a  land  con- 
tract, which  apparently  constituted  part  of  his  wife's  estate,  under  an  agree- 
ment that  David  Walker  should  collect  the  moneys  unpaid  under  the  land  con- 
tract, and  would,  during  the  term  of  the  natural  life  of  James  Walker,  advance 
to  the  latter  such  sums  of  money  as  the  said  James  Walker  should  need  for  his 
support  and  maintenance,  not  exceeding  in  the  aggregate  the  sum  collected. 

David  Walker  further  agreed  to  pay  the  expenses  attending  the  last  sickness  and 
funeral  of  James  Walker,  and  that,  upon  the  latter's  death,  he  would  convey 
the  land  and  the  land  contract  to  Silas  Walker,  a  son  of  the  said  James  Walker, 
upon  being  reimbursed  for  the  moneys  which  he  had  advanced  pursuant  to  the 
contract,  less  the  amount  which  he  had  received  thereunder. 

David  Walker,  after  collecting  certain  of  the  moneys  due  upon  the  land  contract 
and  paying  over  said  sums  to  James  Walker,  died,  leaving  a  last  will  and  tes- 
tament which  was  admitted  to  probate  in  Broome  county,  of  which  county  he 
was  a  resident. 

In  a  proceeding  instituted  in  the  Surrogate's  Court  of  Broome  county  by  James 
Walker  to  compel  the  executrix  of  David  Walker  to  account  for  the  money 
and  securities  received  by  her  testator  under  the  agreement,  it  was 

Beld,  that  the  agreement  between  James  Walker  and  David  Walker  did  not  cre- 
ate an  express  trust  in  David  Walker,  as  James  Walker,  under  the  terms  of 
his  wife's  will,  had  no  power  to  create  such  a  trust; 

That,  under  the  circumstances,  the  contract  with  David  Walker  created  either 
an  agency,  revocable  at  the  pleasure  of  the  principal  or  merely  the  relation  of 
lender  and  borrower  with  security  given  for  moneys  to  be  loaned; 

That  James  Walker  was  a  creditor  of  the  estate  of  David  Walker  to  the  extent  of 
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the  balance  of  the  proceeds  of  the  agency  in  the  hands  of  David  Walker  at 

the  time  of  his  death; 
That,  as  the  claim  was  not  liquidated,  the  surrogate  of  Broome  county  had 

no  power,  under  section  2722  of  the  Code  of  Civil  Procedure,  to  direct  its 

payment; 
That  the  claim  could  be  liquidated  only  upon  an  accounting  nnd  that,  as  such 

accounting  was  an  accounting  of  the  acts  of  David  Walker  and  not  of  the  acts 

of  his  executrix,  the  surrogate  would  not  have  jurisdiction  to  entertain  it, 

except  as  provided  by  section  1822  of  the  Code  of  Civil  Procedure,  upon  the 

consent  of  all  the  parties; 
That  if  the  claim  had  been  liquidated  or  established,  the  surrogate  of  Broome 

county  was  the  only  surrogate  having  authority  to  direct  its  payment. 

Appeal  by  Polly  Walker,  as  executrix,  etc.,  of  David  Walker, 
deceased,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Broome,  entered  in  said  Surrogate's  Court  on  the  3d  day  of  April, 
1901,  directing  the  executrix  of  David  Walker,  deceased,  to  pay 
a  claim  against  said  decedent's  estate  alleged  to  be  due  James 
Walker. 

In  1889  Harriet  A.  Walker,  a  resident  of  Delaware  county, 
died,  leaving  her  surviving  her  husband,  James  Walker,  and 
two  sons,  Walton  H.  Walker  and  Silas  Walker.  She  left  a  will 
which  was  duly  admitted  to  probate  in  Delaware  county,  by 
which  she  gave  to  her  husband,  James  Walker,  the  use  of  all  her 
real  and  personal  property  for  life,  with  the  added  right  to  sell  and 
dispose  of  any  of  the  property,  "  so  far  and  so  much  as  he  shall 
deem  necessary  for  his  comfortable  support  and  maintenance  during 
his  life."  By  the  second  provision  of  the  will  what  was  left  of  the 
property,  at  the  death  of  the  husband,  was  given  to  the  two  sons 
equally.  The  husband,  James  Walker,  was  named  as  executor  of  the 
will.  James  Walker  took  possession  of  the  entire  estate,  and  there- 
after, and  in  1892,  entered  into  an  agreement  with  his  brother 
David  Walker,  which  recited  that  James  Walker  had  conveyed  to 
David  Walker  certain  real  estate,  occupied  by  Richard  J.  Bundy, 
and  has  assigned  to  David  Walker  a  contract  for  the  sale  and  pur- 
chase of  said  premises,  made  by  Samuel  C.  Gilbert  of  the  first  part, 
and  the  said  Richard  J.  Bundy  of  the  second  part.  In  considera- 
tion of  this  transfer  and  this  assignment  the  said  David  Walker  by 
that  contract  agreed  that  he  would  advance  him  such  sums  of 
money  for  his  support  and  maintenance  as  the  said  James  Walker 
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should  request  and  need  thereof  during  the  term  of  his  natural  life, 
the  aggregate  of  such  moneys  not  to  exceed  the  sum  due  and  unpaid 
on  the  said  contract.  The  said  David  Walker  further  agreed  that 
he  would  pay  the  necessary  funeral  expenses,  and  for  medical 
attendance  during  the  last  sickness,  and  that  at  the  death  of  James 
Walker  he  would  convey  to  Silas  Walker,  his  son,  the  said  land  and 
the  said  land  contract,  upon  being  reimbursed  for  the  moneys  that 
he  had  theretofore  advanced  pursuant  to  the  contract,  less  the 
amount  he  had  received  upon  the  contract. 

Thereafter  David  Walker,  who  was  a  resident  of  Broome  county, 
collected  certain  of  the  moneys  due  upon  the  contract  and  paid 
over  certain  sums  to  James  Walker,  and,  in  the  month  of  January, 
1899,  died,  leaving  a  last  will  and  testament,  which  was  admitted  to 
probate  in  that  county,  by  which  Polly  Walker,  his  wife,  was  made 
his  executrix. 

Thereupon  James  Walker  demanded  possession  of  the  securities, 
which  were  in  the  hands  of  David  Walker  at  his  death,  and  an 
accounting  under  the  agreement  made  between  him  and  David 
Walker.  The  surrogate  ordered  Polly  Walker  to  account  to  James 
Walker  for  the  moneys  and  securities  held  by  David  under  the 
aforesaid  agreement.    From  this  order  or  decree  this  appeal  is  taken. 

C.  T,  Alveraon  and  Taylor  Z.  Arms^  for  the  appellant. 

A.  M.  Sperry  and  James  L,  Greene^  for  the  respondent. 

Smith,  J. : 

By  the  will  of  Harriet  Walker,  James  Walker  took  only  a  life 
estate  in  her  property,  with  the  right  to  use  so  much  of  the  princi- 
pal as  was  necessary  for  his  support.  What  remained  of  that  estate, 
at  the  death  of  James  Walker,  was  given  to  their  two  sons,  Walton 
and  Silas  •  This  remainder  was  not  the  subject  of  disposition  by 
James  Walker,  and  his  attempt,  in  his  contract  with  David  Walker, 
to  pass  the  same  to  Silas  Walker  was  clearly  void,  as  in  contraven- 
tion of  the  instrument  by  which  he  held  his  title.  No  evidence 
was  taken  upon  this  proceeding  and  the  decision  must  rest  upon  the 
petition  and  the  answer.  While  the  facts  are  not  clearly  stated  it 
is  fairly  inferable  that  the  interest  conveyed  under  the  contract  to 
David  Walker  was  simply  a  vendor's  interest  in  a  land  contract. 
The  moneys  upon  this  contract  were  to  be  collected  by  David 
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Walker  and  paid  to  James  Walker  as  his  needs  should  require,  and 
for  the  balance  Darid  was  to  account.  The  contention  of  the  appel- 
lant is  that  by  the  contract  David  Walker  was  made  the  trustee  of 
an  express  trust,  which  trust,  upon  the  death  of  David,  vested  in 
the  Supreme  Court.  The  answer  of  the  respondent  is  that  by  the 
will  of  Harriet  Walker,  James  Walker  was  himself  made  a  trustee 
of  this  property,  which  trust  he  was  powerless  to  delegate  to  David 
Walker,  and  that  the  contract  with  David  Walker  was,  therefore, 
void.  It  seems  clear  that  under  the  will  of  Harriet  Walker,  James 
Walker,  as  executor  and  life  tenant,  held  such  a  trust  position  as 
could  not  be  abrogated  by  the  granting  of  an  irrevocable  trust  or 
the  giving  of  an  irrevocable  power  of  attorney  in  respect  of  the 
property  so  held.  He  had  the  right,  however,  to  constitute  David 
Walker  his  agent  to  collect  the  rents  and  profits  and  account  to  him 
therefor.  As  a  necessary  incident  of  the  agency  he  probably  had 
the  right  to  give  to  David  his  title  to  the  land  and  land  contract 
such  as  it  was.  James  then  is  alone  interested  in  the  performance 
of  David's  contract.  No  provision  is  made  for  any  compensation 
to  David.  Under  the  circumstances  of  this  case  the  contract  with 
David  must  be  held  to  create  either  an  agency  revocable  at  the 
pleasure  of  the  principal,  or  merely  the  relation  of  lender  and  bor- 
rower with  security  given  for  moneys  to  be  loaned.  (See  Heermans 
V.  Ellsworth,  3  Hun,  473 ;  Walker  v.  Denison,  86  111.  142 ;  Black- 
8to7ie  V.  Buttermore,  53  Penn.  St.  266.)  With  either  construction 
of  the  agreement  with  David  Walker,  no  trust  imposed  upon  James 
Walker  by  the  will  of  Harriet  Walker  has  been  violated,  and  at  the 
death  of  David  Walker  his  executor  is  required  to  account  for  any 
balance  she  may  have  in  her  hands,  which  was  held  by  David 
AValker  at  his  death,  as  the  proceeds  of  this  agency,  or  as  the  bal- 
ance of  security  after  payment  of  moneys  loaned.  To  the  amount 
of  this  balance  James  Walker  is,  I  think,  a  creditor  of  the  estate. 

This  decree  is  not  justified,  however,  by  the  mere  fact  that  the 
petitioner  is  a  creditor.  The  claim  which  can  be  directed  paid  by 
the  surrogate  under  section  2722  of  the  Code  of  Civil  Procedure  is 
a  liquidated  claim  undisputed.  This  claim  is  not  liquidated  and  can 
only  be  liquidated  upon  an  accounting.  That  accounting  is  not  an 
accounting  of  the  acts  of  Polly  Walker,  as  executrix,  but  the 
accounting  of  the  acts  of  David  Walker.     Such  an  accounting  the 
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surrogate  is  wholly  without  jurisdiction  to  entertain,  except  upon 
the  stipulation  of  all  parties.  Without  the  consent  to  try  the  same 
before  the  surrogate,  the  claim  must  be  liquidated  and  established 
against  the  estate  as  any  other  claim,  before  the  surrogate  can  oi*der 
its  payment.  After  the  liquidation  of  the  claim  or  its  establishment 
the  surrogate  of  Broome  county  is  the  only  surrogate  with  the 
authority  to  direct  its  payment.  The  appellant's  claim  that  the  sur- 
rogate of  Delaware  county  is  the  only  surrogate  with  jurisdiction 
in  this  matter  is,  we  thiuk,  ill  founded.  For  the  reason  then  that 
no  consent  has  been  given  for  the  adjudication  of  this  claim  before 
this  surrogate,  as  seems  to  be  permitted  by  section  1822  of  the 
Code  of  Civil  Procedure,  we  think  the  order  of  the  surrogate  was 
erroneously  made  and  should  be  reversed. 

All  concurred. 

Decree  reversed,  without  costs,  and  petition  dismissed. 


Ambbioan  Casualty  Insurance  Company  of  Oneonta,  New  York, 
Appellant,  v.  George  E.  Green,  Respondent. 

Barely  on  the  bond  of  an  insurance  agent — toTiat  modification  of  the  contract 
between  the  company  and  its  agent  discharges  t?ie  surety. 

A  contract  between  an  insurance  company  and  one  of  its  agents  provided  that 
the  agent  should  pay  all  the  expenses  and  claims  of  his  district  and,  in  addi- 
tion thereto,  pay  to  the  company  ten  per  cent  of  the  gross  premiums  collected 
in  the  district.  Pursuant  to  the  terms  of  the  contract,  the  agent  furnished  a 
bond  conditioned  that  he  should  well  and  truly  perform  the  terms  of  the  con- 
tract, which  bond  was  executed  by  a  surety  who  had  knowledge  of  the  terms 
of  such  contract.  After  the  delivery  of  the  bond  to  the  insurance  company, 
the  insurance  company  and  the  agent,  without  the  knowledge  or  consent  of  the 
surety,  made  an  agreement  whereby  the  agent  was  to  deduct  ten  dollars  weekly 
from  the  receipts  as  a  living  fund  and  the  insurance  company  was  to  pay  from 
the  home  office  sick  claims,  doctors'  bills  and  rent  and  the  agent  was  to  remit  to 
the  insurance  company  all  collections,  less  commissions  due  to  sub-agents  and 
the  ten  dollars  weekly  for  living  purposes. 

Seld,  that  the  alteration  of  the  arrangement  between  the  insurance  company  and 
the  agent  operated  to  release  the  surety  from  any  liability  upon  the  bond. 

Appeal  by  the  plaintiff,  American  Casualty  Insurance  Company 
of  Oneonta,  New  York,  from  a  judgment  of  the  Supreme  Court  in 
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favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
county  of  Broome  on  the  20th  day  of  February,  1901,  upon  the 
report  of  a  referee  dismissing  the  complaint  upon  the  merits. 

T.  B.  Merchomt  and  L,  M.  Merchcmt^  for  the  appellant. 

Janies  T,  Rogers^  for  ihe  respondent. 

Smith,  J. : 

We  entirely  agree  with  the  conclusions  of  the  learned  referee, 
and  with  the  reasons  assigned  therefor  in  his  opinion.*  We  would 
add  thereto  only  a  single  word.     Appellant  strenuously  contends  that 

*  The  following  is  the  opinion  of  the  referee; 

W.  M.  Hand,  Referee: 

This  action  is  brought  to  recover  of  the  defendant  the  sum  of  $200,  upon  a  cer- 
tain bond  executed  by  defendant  as  surety  for  one  Charles  E.  Frazier,  and  here- 
after fully  referreii  to. 

The  plaintiff  is  a  domestic  corporation  having  its  principal  office  at  Oneonta, 
t^,  Y.,  and  for  some  years  has  been  engaged  in  issuing  policies  of  insurance  of 
the  character  of  sick  benefits  on  payment  of  small  weekly  or  monthly  premiums. 

Prior  to  June,  1898,  one  Charles  E.  Frazier  had  been  the  agent  at  Binghamton, 
N.  Y.,  for  the  American  Sick  Benefit  and  Accident  Association  of  New  York  in  a 
similar  character  of  insurance  to  that  transacted  by  the  plaintiff.  The  former 
company  having  been  prohibited  by  the  Insurance  Department  from  transacting 
business  in  this  State,  Frazier,  who  had  a  large  list  of  policyholders  in  that  com- 
pany, made  arrangements  with  plaintiff  by  which  he  was  to  transfer  that  business 
to  plaintiff,  take  charge  of  plaintiff's  business  in  Binghamton  and  vicinity,  solicit 
insurance,  collect  premiums  and  transmit  the  same  (less  commissions  of  sub- 
agents)  to  plaintiff,  in  consideration  of  which  Frazier  was  to  receive  a  salary  of 
fifteen  dollars  per  week  and  plaintiff  was  to  pay  ail  expenses  of  the  business. 

Frazier  entered  upon  his  work  under  this  arrangement  about  June  20, 1898,  and 
continued  to  act  under  the  same  until  early  in  September  of  the  same  year,  dur- 
ing which  period  the  net  loss  to  plaintiff  through  Frazier's  agency  was  sixty-nine 
dollars  and  sixty- two  cents. 

On  or  about  August  16,  189S,  plaintiff  and  Frazier  entered  into  a  new  agree- 
ment, in  writing,  by  which  Frazier  was  to  act  as  plaintiff's  agent  and  agreed  to 
pay  all  expenses  and  claims  of  the  Binghamton  district  and  in  addition  pay  to 
plaintiff  ten  per  cent  of  the  gross  premiums  collected  in  said  district  on  account 
of  policies  issued  by  plaintiff.  The  said  contract  further  provided  that  it  should 
not  go  into  effect  or  force,  nor  be  binding  upon  either  party,  until  Frazier  fur- 
nished plaintiff  a  bond  for  9200,  with  an  acceptable  surety. 

For  the  purpose  of  fulfilling  the  requirements  of  the  contract  with  reference  to 
a  bond,  Charles  E.  Frazier,  as  principal,  and  the  defendant,  as  surety,  on  or  about 
September  2,  1898,  executed  a  bond  to  plaintiff  in  the  sum  of  $200,  conditioned 
that  if  said  Charles  £.  Frazier  should  well  and  truly  perform  and  carry  out  the 
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the  agreement  of  September  seventh  in  no  way  altered  the  liability 
of  the  parties  to  the  contract  of  August  sixteenth ;  that  the  agree- 
ment of  the  plaintiff  to  pay  all  expenses  to  be  repaid  by  Frazier  in 
no  way  extended  the  liability  of  Frazier,  who  was  using  plaintiff 
only  as  a  medium  of  payment,  and  that  the  agreement  that  Frazier 
might  in  all  events  retain  from  the  moneys  collected  ten  dollars  a 
week  for  his  living  may  be  regarded  as  an  agreement  for  a  loan  for 
which  plaintiff  does  not  claim  to  hold  this  defendant.  Granting 
for  the  argument  the  construction  contended  for,  the  agreement  of 
August  sixteenth  was  by  the  contract  of  September  seventh  altered 

agreement  referred  to  (that  of  August  16, 1898),  then  the  obUgation  to  be  void 
and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue. 

Before  executing  the  bond  defendant  had  knowledge  of  the  terms  of  the  written 
agreement  thereby  guaranteed. 

After  execution  the  bond  was  delivered  to  Frazier,  who,  on  or  about  September 
7,  1896,  took  the  same  to  Oneonta  and  delivered  the  same  to  plaintiff. 

On  the  same  day,  and  while  at  Oneonta,  it  was  agreed  between  Frazier  and  M. 
G.  Eeenan,  secretary  of  plaintiff,  the  same  person  who  executed  the  agreement 
on  behalf  of  plaintiff  and  with  whom  Frazier  had  had  the  preliminary  negotia- 
tions, whereby  Frazier  was  to  deduct  ten  dollars  weekly  from  the  receipts  as  a 
living  fund  and  the  plaintiff  was  to  pay  from  the  home  office  sick  claims, 
doctors'  bills  and  rent,  and  Frazier  was  to  remit  to  plaintiff  all  collections,  less 
commissions  due  to  sub-agents  and  the  ten  dollars  weekly  agreed  to  be  retained 
by  Frazier  for  living  purposes. 

Under  this  latter  arrangement  the  business  of  plaintiff  was  conducted  by  Frazier 
from  that  date  up  to  January  9,  1899.  and  all  remittances  niade  by  Frazier  to 
plaintiff  were  applied  by  plaintiff  upon  the  advances  made  by  plaintiff  for  sick 
claims,  doctors'  bills,  rent  and  the  ten  dollars  allowed  to  be  retained  weekly  for 
living  purposes. 

It  will  be  observed  that  under  this  arrangement  the  business  between  plaintiff 
and  Frazier  was  conducted  in  a  manner  very  materially  different  from  that  con- 
templated by  the  original  contract;  in  fact,  the  written  agreement  was  not  observed 
in  any  particular. 

It  was  the  performance  of  the  written  contract  of  August  16,  1898,  and  not  the 
new  agreement  of  September  seventh,  which  this  defendant  guaranteed  to  the 
amount  specified  in  his  bond,  and  to  recover  upon  which  this  action  is  brought. 

Neither  Frazier  nor  plaintiff  had  the  power  to  change  the  contract  without 
defendant's  consent  (and  it  is  conceded  that  the  above -stated  changes  were  made 
without  the  knowledge  or  consent  of  defendant)  and  still  preserve  the  liability  of 
defendant  on  his  bond. 

It  will  be  further  observed  that  the  giving  of  this  bond  was,  by  the  terms  of 
the  agreement  between  Frazier  and  plaintiff,  a  condition  precedent  to  the  con- 
tract becoming  of  force;  and,  on  the  very  occasion  of  the  delivery  of  the  bond, 
the  new  agreement  was  made  so  that  the  agreement  guaranteed  by  defendant  did 
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to  include  plaintiff's  covenant  to  advance  to  Frazier  moneys  neces- 
sary to  pay  expenses  and  to  loan  to  him  ten  dollara  a  week  whether 
earned  or  not.  Such  an  alteration  is,  in  my  judgment,  material, 
and  prejudicial  to  the  interest  of  the  surety,  and  when  made  without 
the  knowledge  of  the  surety  must  effect  his  release.  Defendant 
might  well  have  argued  when  assuming  his  obligation  that  unless 
Frazier's  profits  were  sufficient  to  pay  his  expenses,  the  ten  per  cent 
due  to  plaintiff  and  reserve  to  him  a  substantial  income  he  must 
soon  surrender  before  an  extended  liability  was  incurred,  and  might 
further  have  considered  that  his  need  of  a  net  profit  to  secure  his 
living  would  be  such  an  incentive  to  him  to  work  up  his  business  as 
to  make  more  probable  his  success.  The  mere  fact  that  credit  was 
given  and  a  loan  made  to  Frazier  not  contemplated  by  the  August 
agreement  would  probably  be  immaterial.  The  insertion,  however, 
into  the  contract  guaranteed  of  a  covenant  on  plaintiff's  part  to  give 

Dot,  in  fact,  become  operative,  which,  in  my  opinion,  entirely  absolved  defend- 
ant from  liability  on  his  bond. 

By  the  original  agreement  Frazier  was  bound  to  pay  sick  claims,  doctors' 
bills,  rent,  and  find  his  living  expenses  from  the  surplus  remaining  after  remit- 
ting to  plaintiff  ten  per  cent  of  the  gross  weekly  collections;  by  the  new  agree- 
ment all  of  these  payments  were  voluntarily  assumed  and  agreed  to  be  paid  by 
plaintiff,  and  Frazier  thus  became  the  debtor  from  week  to  week  in  a  manner  not 
in  the  contemplation  of  the  parties  at  the  time  the  original  contract  was  made 
and  the  bond  in  suit  was  executed  by  defendant  and  in  an  amount  many  times  in 
excess  of  the  ten  per  cent,  which  only  was  to  be  remitted  to  plaintiff  under  the 
original  contract. 

In  my  opinion  this  was  such  a  change  in  the  agreement  of  August  16, 1898, 
between  plaintiff  and  Frazier,  as  to  absolutely  release  defendant  from  liability  as 
surety  on  the  bond  given  in  pursuance  of  that  agreement.  It  is  not  for  the  court 
to  inquire  as  to  the  effect  of  the  changed  agreement  on  the  surety,  or  whether  or 
not  it  operated  to  his  injury;  the  guaranty  is  of  a  certain  specified  agreement  and 
not  of  one  in  any  particular  different,  and,  if  changed  by  the  parties  without  the 
assent  of  the  surety,  the  surety  is  thereby  absolutely  released  from  liability. 
(Ludlow  V.  Simond,  2  Caines  Cas.  1 ;  WaWi  v.  Bailie^  10  Johns.  180;  Grant  v.  Smith, 
46  N.  Y.  98;  Pai?ie  v.  Jones,  76  id.  274;  National  Mechanict^  Banking  Assn.  v. 
Conkling,  90  id.  116;  John  Hancock  Mutual  Life  Ins.  Co.  v.  Lowenberg,  120  id.  44; 
Page  v.  Krekey,  137  id.  807;  Livingston  v.  Moore,  15  App.  Div.  15.) 

From  January  9,  1899.  to  about  March  1,  1899,  the  business  between  plaintiff 
and  Frazier  was  conducted  practically  in  accordance  with  the  terms  of  the  con- 
tract of  August  16,  1898,  but  Frazier  in  the  meantime,  t.  «.,  from  September  7, 
1898,  to  January  9,  1899,  had  incurred  indebtedness  to  the  company  under  the 
manner  of  doing  business  during  that  period  of  more  than  $160  above  all  remit- 
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that  credit  and  make  that  loan,  makes  a  contract  materially  differing 
from  that  which  defendant  guaranteed. 
The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  unanimonslj  affirmed,  with  costs. 


Hugh  J.  Baldwin,  Appellant,  v.  Gboeoe  D.  Genung  and  CLAYTOisr     39  Mia*  131 
A.  Smith,  Respond  en  ts. 

Libel—ajuitifieation  of  one  of  several  alleged  liheUms  charges  is  good  as  against  a 
demu)rer —  it  must  be  aa  broad  as  the  libel. 

Where  the  complaint  in  an  action  of  libel  sets  forth  several  independent  alleged 
libelous  charges,  the  justification  of  a  single  one  of  such  libelous  charges  is 
sufficient  to  sustain  the  answer  as  against  a  demurrer. 

The  Justification  of  a  charge  must  be  as  broad  as  the  charge  itself. 

Appeal  by  the  plain  tifip,  Hugh  J.  Baldwin,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 

tances,  so  that  the  financial  situation,  as  between  Frazier  and  plaintiff,  when  they 
assumed  to  begin  doing  business  according  to  the  original  contract,  was  quite 
different  from  that  existing  at  the  time  defendant  executed  the  bond,  a  difference 
directly  resulting  from  the  new  agreement  under  which  the  business  had  been 
transacted,  because  the  amount  he  had  fallen  behind  during  that  period  was  less 
than  the  910  per  week  the  plaintiff  allowed  him  to  retain  for  living  expenses. 

Again,  and  about  March  1,  1899,  a  further  bond  was  exacted  of  Frazier  by 
plaintiff,  to  which  B.  W.  Terry  became  surety,  and  it  was  then  agreed  that 
Frazier  should  be  released  from  paying  10  per  cent  to  plaintiff  on  such  business 
as  sub-agents  received  100  per  cent  commission  for. 

Under  such  circumstances,  I  am  of  the  opinion  that  the  defendant,  having 
been  released  from  liability  by  the  new  arrangement  of  September  7,  1898,  his 
liability  was  not  renewed  on  January  9,  1899,  when  the  agreement  of  September 
seventh  was  abandoned. 

The  indebtedness  of  Frazier  to  plaintiff  at  the  time  of  the  commencement  of 
this  action,  arising  between  September  7,  1898,  and  September,  1899  (when  his 
agency  terminated),  exceeded  $200. 

For  the  foregoing  reasons,  based  upon  the  facts  above  stated,  which  are  estab- 
lished by  the  evidence,  I  believe  that  the  plaintiff  has,  by  its  own  acts,  as  a 
matter  of  law,  released  defendant  from  liability  on  the  bond  in  suit,  and  that 
the  plaintiff  has  no  cause  of  action  against  defendant,  and  its  complaint  herein 
should  be  dismissed  on  the  merits,  with  costs. 
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in  the  ofSce  of  the  clerk  of  the  connty  of  Tioga  on  the  22d  day  of 
July,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Broome  Special  Term,  overruling  a  demurrer  to  the  second 
defense  in  the  defendants'  answer,  described  as  a  defense  in 
justification. 

Frederick  E.  Hawkes^  for  the  appellant, 

H,  Austm  Clark  and  Frank  A,  BeU^  for  the  respondents. 

Smpth,  J.: 

The  plaintiff  asks  damages  for  the  publication  in  defendants' 
newspaper  of  certain  articles  claimed  to  be  libelous.  The  answer, 
in  the  2d  paragraph,  seeks  to  justify  the  charges  made.  A  demurrer 
thereto  has  been  overruled,  and  from  the  judgment  entered  upon 
the  order  overruling  the  same  this  appeal  is  taken. 

The  plaintiff  was  a  candidate  for  the  office  of  president  of  the 
village  of  Waverly.  He  had  been  theretofore  for  two  terms  the 
president  of  the  village.  The  defendants  in  their  paper  were  oppos- 
ing his  election,  and  the  articles  complained  of  contained  matter  in 
which  were  direct  and  implied  charges  against  the  character  and  the 
official  conduct  of  the  plaintiff  while  theretofore  in  oflSce.  Without 
setting  forth  at  length  the  numerous  articles  of  the  publication  of 
which  complaint  is  made  or  the  extended  answer,  claimed  to  be  in 
justification,  our  conclusion  generally  is  that  in  no  instance  is  the 
justification  sought  to  be  pleaded  as  broad  as  the  charge  made.  We 
agree  with  the  respondents'  contention  that  the  justification  of  a 
single  charge  is  sufficient  to  sustain  the  answer  against  this  demurrer. 
But  we  are  unable  to  find  a  single  independent  Ubelous  charge  com- 
plained of  in  the  complaint  which  is  fully  justified  in  the  answer. 
The  respondents  seek  the  protection  of  the  rule  that  a  demurrer 
searches  the  record  for  the  first  defective  pleading,  and  claims  the 
complaint  to  be  defective.  We  are  satisfied,  however,  that  tlie  com- 
plaint sufiiciently  states  a  cause  of  action.  Proper  matter  is  stated 
in  inducement  and  the  charges  are  such  as  to  need  no  innuendo,  and 
the  statement  of  the  intent  of  the  defendants  in  making  the  publica- 
tion, if  available  for  no  other  purpose,  is  competent  upon  the  ques- 
tion of  exemplary  damages.  We  think,  therefore,  the  judgment 
should  be  reversed  and  the  demurrer  sustained,  with  costs,  with 
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leave,  however,  to  the  defendants  to  amend  upon  payment  of  costs 
in  this  court  and  the  court  below. 

All  concurred. 

Judgment  reversed  and  demurrer  sustained,  with  costs,  withlea\e 
to  defendants  to  amend  on  payment  of  costs  in  this  court  and  in  the 
court  below. 


Daniel  D.  Dunklb,  Respondent,  v.    Charles  A.  McAllister, 

Appellant. 

Physieian—ichat  testimony  of  a  plaintiff  suing  for  an  assault  does  not  entitle  the 
dtfendant  to  examine  the  plaintiff's  physician. 

In  an  action  to  recover  damages  for  an  assault  and  battery,  in  which  an  issue 
arises  as  to  whether  the  injuries  received  by  the  plaintiff  were  caused  by  a  rifle 
bullet  or  by  a  blow  from  the  rifle,  the  fact  that  the  plaintiff  tells  the  character 
of  the  injury  does  not  operate  as  a  waiver  of  the  provisions  of  section  834  of 
the  Ck>de  of  Civil  Procedure  and  entitle  the  defendant  to  call  the  physician 
who  attended  the  plaintiff  to  testify,  against  his  objection,  that  the  injuries 
were  the  result,  not  of  a  gunshot  wound,  but  of  a  blow. 

Appeal  by  the  defendant,  Charles  A.  McAllister,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Montgomery  on  the  23d  day  of 
May,  1901,  upon  the  verdict  of  a  jury  for  $1,800,  and  also  from  an 
order  entered  in  said  clerk's  office  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

The  action  is  in  the  nature  of  assault  and  battery.  The  plaintiff 
claimed  that  defendant  shot  him  with  a  rifle.  The  plaintiff  received 
a  serious  injury,  but  defendant  claimed  it  was  the  result  of  a  Mow 
with  the  rifle  and  not  from  shooting. 

Charles  A.  Stone  and  A.  M.  Mills,  for  the  appellant. 

Henry  M.  Eldredge,  for  the  respondent. 

Kellogg,  J. : 

The  case,  so  far  as  determining  the  amount  of  damages  suffered 
and  whether  or  not  the  injury  was  inflicted  by  the  defendant  in  self- 
App.  Div.— Vol.  LXX.        18 
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defense,  is  peculiarly  one  for  a  jury.  There  is  not  in  the  record 
anything  upon  which  the  court  on  this  appeal  can  predicate  passion 
or  prejudice  on  the  part  of  the  jury.  It  may  be  true  that  the  ver- 
dict is  unusually  large  for  a  case  of  this  character,  but  the  circum- 
stances as  narrated  by  the  plaintifiE's  witnesses  are  unusual  and  the 
injury  considerable.  The  case  cannot,  therefore,  be  properly 
reversed  on  the  ground  that  the  verdict  is  excessive  or  on  the 
ground  that  it  is  against  the  weight  of  evidence. 

The  appellant  raises  a  single  question  of  law  on  the  exclusion  of 
the  evidence  of  the  plaintiffs  physicians,  who  were  produced  by 
defendant  to  prove  that  in  their  opinion,  formed  from  an  examina- 
tion of  the  wound,  while  attending  plaintiff  as  a  patient,  the  wound 
was  not  a  gun-shot  wound,  but  the  result  of  a  blow.  I  think  this 
was  material  testimony  and  bore  directly  upon  the  question  of  puni- 
tive damages  within  the  discretion  of  a  jury.  This  evidence  being 
objected  to  by  plaintiff  was  excluded  under  section  834  of  the  Code 
of  Civil  Procedure.  In  this  I  do  not  think  the  court  erred.  No 
court,  I  believe,  has  yet  gone  so  fai-  as  to  hold  that  it  is  a  waiver  of 
this  right  to  enjoin  secrecy  in  an  attending  physician,  when  all  that 
can  be  said  is  that  the  patient  himself  became  a  witness  and  told  the 
character  of  the  injury  he  was  suffering  from.  That  appears  to  be 
all  the  plaintiff  did  in  this  case.  The  nearest  reported  case  to  this 
in  its  facts  is  Trecmor  v.  Manhattan  By,  Co.  (28  Abb.  N.  C.  47), 
but  the  case  was  condemned  by  the  Court  of  Appeals  in  Morris  v. 
Railway  Co,  (148  N.  T.  93).  All  the  plaintiff  says  on  his  direct 
examination  in  this  case,  having  reference  to  any  physician,  is, 
"Dr.  Vedder  came  and  put  plasters  on,"  and  it  was  not  sought 
by  defendant  to  deny  this  statement  by  the  testimony  of  the 
physicians. 

This  judgment  should  be  aiBrmed,  with  costs. 

All  concurred,  except  Smiih,  J.,  not  sitting. 
Judgment  and  order  unanimously  affirmed,  with  costs. 
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William  Ehlb,  Appellant,  v.  The  Town  of  Minden,  Eespondent. 

Town  —  liability  of,  for  an  injury  from  the  fall  of  a  bridge,  built  on  private  prop, 
erty  to  temporarily  replace  the  highway  bridge  deetroyed  by  a  freahet. 

A  highway  bridge  having  been  washed  out  by  a  freshet,  the  highway  commis- 
sioner barricaded  the  highway  to  prevent  travel  in  the  direction  of  the  wash- 
out; built  a  temporary  bridge  across  the  stream  on  private  lands,  and  obtained 
a  license  to  drive  through  such  private  lands  to  the  temporary  bridge. 

Edd,  that,  in  procuring  the  license  and  in  constructing  the  temporary  bridge, 
the  highway  commissioner  acted  as  a  volunteer  and  not  in  his  official  capacity, 
and  that  the  town  was  not  liable,  under  section  16  of  the  Highway  Law,  for 
any  damages  to  person  or  property  sustained  by  a  person  driving  across  the 
temporary  bridge  by  reason  of  a  defect  therein,  especially  where  it  appeared' 
that  the  person  sustaining  the  injuries  was  aware  of  the  situation. 

Appeal  by  the  plaintiff,  William  Ehle,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Montgomery  on  the  4th  day  of  Februaryj 
1901,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Montgomery  Trial  Term. 

-F.  O.  KeUey  and  Andrew  J,  NeUis,  for  the  appellant 

Hen/ry  M.  Eldredge^  for  the  respondent. 

Kblloog,  J. : 

This  action  is  for  damages  for  injuries  to  plaintiff's  horse  and  per- 
son sustained  through  the  fall  of  a  bridge  while  plaintiff  was  attempt- 
ing to  cross  it  with  a  load  of  hay  weighing  4,299  pounds,  horses 
weighing  2,800  pounds,  and  wagon  weighing  1,400  pounds. 

It  appears  that  some  days  prior  to  the  accident  the  highway 
bridge  had  been  washed  out  by  a  freshet  and  the  highway  itself  had 
been  barricaded  to  prevent  travel  in  the  direction  of  the  washout. 
This  was  done  by  the  highway  commissioner.  A  passageway  by 
license  of  the  owner  of  the  land  had  been  opened  through  the  pri- 
vate lands  of  this  owner  so  that  teams  might  drive  to  a  place  on  the 
creek  and  cross  the  creek  by  means  of  a  temporary  structure  in  lieu 
ol  a  bridge  This  passageway  was  not  intended  to  be  permanent. 
No  other  work  was  done  upon  it  than  the  work  of  erecting  the  tem- 
porary structure  which  was  intended  to  answer  for  a  bridge  mitil 
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the  liighway  bridge  could  be  reconstructed.  This  entire  passage- 
way, including  the  substitute  for  a  bridge,  was  wholly  outside  the 
limits  of  the  highway.  The  .highway  itself  was  a  cross  road  but 
little  traveled.  When  plaintiflF  rested  his  case  I  think  there  was 
suflScient  evidence  to  warrant  a  finding  by  the  jury  that  Emory 
Walrath,  the  commissioner  of  highways  of  the  town  of  Minden, 
procured  the  license  from  the  landowner  for  this  passageway  and 
erected  the  structure  over  the  creek. 

I  do  not,  however,  think  that  the  town  was  liable  for  the  reason 
that  this  was  not  a  public  highway  nor  was  it  a  bridge  in  or  over  a 
public  highway,  nor  was  it  one  which  it  was  the  duty  of  the  high- 
way commissioner  to  provide,  nor  one  upon  which  he  had  the  right 
to  expend  the  funds  of  the  municipality.  It  was  wholly  outside 
the  limits  of  the  commissioner's  jurisdiction,  entirely  on  private 
grounds,  and  in  the  procurement  of  the  license  and  in  the  construc- 
tion of  this  substitute  for  a  public  highway  and  a  public  bridge,  he 
acted  as  a  volunteer  and  not  as  a  highway  commissioner.  That  this 
was  not  a  public  highway,  and  not  a  bridge  in  the  public  highway, 
was  well  known  to  the  plaintiflE.  It  was  obvious  to  any  one  there 
passing  in  the  daytime,  and  especially  obvious  to  plaintiff  who  was 
familiar  with  this  highway  from  frequent  driving  over  it  before  the 
washout.  It  is  only  for  the  misfeasance  or  nonfeasance  of  the 
highway  commissioner  when  acting  within  the  scope  of  his  official 
duties  that  the  town  is  liable.  The  language  of  the  statute  is  as 
follows  (Highway  Law  [General  Laws,  chap.  19  (Laws  of  1890,  chap. 
668)],  §16): 

"  Liability  of  towns  for  defective  highways. —  Every  town  shall 
be  liable  for  all  damages  to  person  or  property  sustained  by  reason 
of  any  defect  in  its  highways  or  bridges,  existing  because  of  the 
neglect  of  any  commissioner  of  highways  of  such  town." 

It  is  under  this  statute  that  plaintiff  must  recover  against  the 
town  if  he  recovers  at  all.  It  will  be  noted  that  the  neglect  here 
for  which  recovery  against  the  town  is  authorized,  is  neglect  touch- 
ing defects  existing  m  the  towrCs  highways  and  bridges,  not  defects 
in  private  bridges,  or  bridges  on  private  property,  over  which  the 
town  has  and  can  have  no  control  or  jurisdiction.  It  is  only  the 
public  highway  which  can  be  barricaded  for  the  traveler's  protec- 
tion ;  it  is  only  within  the  limits  of  the  town's  highways  that  the 
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coiniuissioner  can  exercise  his  official  functions.  The  commissioner's 
dnties  are  plainly  and  specifically  imposed  and  pointed  out  in  the 
Highway  Law,  and  bis  duties  here  imposed  are  the  exact  measure  of 
his  powers.  Nowhere  in  words  or  by  implication  is  the  duty 
imposed  or  the  authority  conferred  of  erecting  temporary  passage, 
ways  over  private  lands,  or  erecting  structures  along  those  pass- 
ageways in  lieu  of  bridges  in  the  town's  highways.  Nor  is  there  any 
power  in  any  town  officer,  or  board  of  town  officers,  to  authorize 
the  highway  commissioner  to  do  this.  This  passageway  and  tempo- 
rary structure,  it  will  be  observed,  was  in  no  way  a  means  to  the 
construction  of  a  highway  bridge.  It  was  not  a  necessary  act  in  the 
reconstruction  of  the  washed-out  bridge.  No  duty  is  imposed  upon 
the  commissioner  to  facilitate  the  public  travel  beyond  the  construc- 
tion, in  a  reasonable  time,  of  a  bridge  in  the  town's  highway  to  replace 
the  one  destroyed.  The  question  cannot  arise  in  this  case  as  to  the 
commissioner's  duty  to  warn  the  public  that  this  passage  was  not  a 
public  highway,  because  the  plaintiflE  knew  it.  He  knew  it  before 
he  attempted  it.  It  is  an  ancient  rule,  and  the  courts  declare  it  a 
sound  rule,  that  to  charge  a  person  or  a  municipality  with  negli- 
gence respecting  a  public  work,  the  law  must  have  imposed  the 
duty  so  as  to  make  failure  in  performance  culpable.  The  duty  here 
imposed  relates  solely  to  defects  in  the  town's  roads  and  bridges, 
and  none  others.  As  this  was  not  a  town  road  or  bridge,  the  town 
cannot  be  held  for  any  neglect  in  its  construction,  and  that  is  the 
sole  neglect  charged  in  the  complaint.  There  is  no  charge  of  fail- 
ure to  barricade  against  a  danger,  or  failure  to  warn  plaintiff  that 
this  was  not  a  town  highway.  Where  the  duty  of  erecting  and 
maintaining  bridges  is  imposed  upon  a  county,  as  is  the  case  in  some 
States,  it  has  been  declared  that  the  county  is  liable  only  for  the 
class  of  bridges  which  the  statute  requires  or  authorizes  it  to  build 
and  maintain.  {Tat/larv,  Davis  County,  40  Iowa,  295  ;  Moreland 
V.  Mitchell  County,  Id.  394 ;  Long  v.  Boone  County,  32  id.  181.) 

In  Mayor  v.  Cunliff{2  N.  Y.  165),  Cady,  J.,  after  stating  the 
rule  of  liability  of  a  person  or  municipality  to  be  confined  in  public 
works  to  the  class  of  acts  within  the  field  of  statutory  duty  imposed, 
says  :  "  Suppose  a  traveller  upon  a  public  road  comes  to  a  narrow 
and  deep  stream  which  he  cannot  cross  without  a  bridge  and  he 
immediately  goes  to  work  and  makes  a  bridge  over  which  he  with 
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hifi  horse  and  wagon  passes,  and  shortly  after  another  traveller 
attempts  to  pass  over  with  a  span  of  horses  and  wagon,  but  unfor- 
tunately the  bridge  breaks  down  and  both  his  horses  are  drowned. 
Has  he  a  remedy  against  the  man  who  built  the  bridge  ?  Why  not  1 
Because  the  law  had  imposed  on  him  no  duty  to  build  it.  And  so  I 
apprehend  the  Law  to  be  in  relation  to  the  defendants.  If  the  law 
had  imposed  upon  them  no  obligation  to  construct  the  bridge  or  to 
widen  and  enlarge  the  draw  therein,  they  must  be  regarded  as 
mere  volunteers  and  in  no  way  responsible  to  the  plaintiff  for 
what  they  did  or  for  what  they  neglected  to  do."  This  was  a  case 
of  a  bridge  built  over  the  Hudson  river  by  the  city  of  Albany  under 
an  unconstitutional  act,  which  fell  from  faulty  construction  after 
the  public  had  begun  to  travel  over  it.  The  judgment  of  the  Court 
of  Appeals  is  placed  squarely  on  the  ground  that  the  city  had  no 
authority  to  build  the  bridge  and  the  act  of  the  ofScials  could  not 
make  the  city  liable  because  ultra  vires.  Strong,  J.,  says :  "  It 
was  said,  however,  that  the  assent  of  the  common  council  estopped 
the  corporation  from  raising  this  objection  "  (lack  of  authority). 
Admitting  the  principle  to  be  true  as  applied  to  individuals,  he  fur- 
ther says,  "  But  it  is,  I  conceive,  different  with  a  corporation. 
There  the  officers  act  for  their  constituents,  who  have  to  pay,  when 
they  are  responsible  at  all,  and  such  officers  are  limited  in  their 
legitimate  action  to  the  powers  conferred  by  their  charters.  So  long 
as  they  confine  their  agency  to  such  powers,  their  constituents  are 
responsible  for  their  misfeasance  or  carelessness.  *  *  *  The 
rule,  although  it  may  sometimes  operate  harshly,  is  a  safe  and  sound 
one  and  should  be  applied  uniformly  to  all  cases  of  misconduct  in 
persons  acting  in  a  representative  character  where  they  travel 
beyond  their  legitimate  powers."  Commenting  upon  this  case. 
Miller,  J.,  in  Sewell  v.  City  of  Cohoes  (75  N.  T.  51)  says :  "  It 
will  thus  be  seen  that  no  duty  was  imposed  upon  the  defendant  to 
build  the  bridge  in  question,  and  as  the  law  conferred  no  authority 
there  could  be  no  liability." 

The  court,  in  Smith  v.  City  of  Rochester  (76  N.  Y.  506),  declares 
the  rule  as  stated  in  the  head  note  of  the  case,  ^^  To  establish  the 
liability  of  a  municipal  corporation  for  damages  resulting  from  the 
alleged  negligence  or  want  of  skill  of  its  agent  or  servant  in  the 
course  of  his  employment,  it  is  essential  to  show  that  the  act  corn- 
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plained  of  was  within  the  scope  of  the  corporate  powers  ;  if  outside 
of  the  powers  of  the  corporation  as  conferred  by  statute,  the  cor- 
poration is  not  liable,  whether  its  officers  directed  the  performance 
of  the  act,  or  it  was  done  without  any  express  direction/' 

It  is  misleading  to  give  to  the  acts  of  every  person  having  a  little 
brief  authority  an  official  character,  though  professed  to  be  done  by 
color  of  office.  The  fact  that  it  is  so  done  does  not  make  a  j^ima 
facie  case ;  it  must  be  shown  by  every  complainant  that  the  act  was 
in  fact  authorized  respecting  a  public  work,  and  always  this  burden 
is  upon  the  plaintiff. 

Without  giving  any  expression  on  the  question  of  contributory 
negligence,  I  am  of  opinion  that  plaintiff's  complaint  was,  for  the 
reasons  stated,  properly  dismissed,  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concurred. 

Judgment  unanimously  affirmed,  with  costs. 


Thb  UNrrBD  National  Bank  of  Troy,  Plaintiff,  'y.  Catharine  Ida 
Weatherby,  as  Administratrix,  etc.,  of  Nelson  L.  Weathekby, 
Deceased,  Appellant  and  Respondent ;  The  Travelers'  Insur- 
ance Company  of  Hartford,  Conn.,  Appellant ;  James  C.  Wil- 
bur, Individually  and  as  Surviving  Partner  of  the  Firm  of 
Weatherby  4&  Wilbur,  Defendant,  and  International  Naviga- 
tion Company,  Respondent. 

D&poiit,  in  a  bank  acoount  in  the  name  of  a  firm  cf  brokers,  of  moneys  of  an  insur- 
ance company  and  of  a  navigation  company — under  what  circumstances  they  arc 
respectively  impressed  toith  a  trust  —  effect  of  the  moneys  being  from  time  to  time 
wrongfully  withdrawn  and  thereafter  being  replaced. 

The  firm  of  Weatherby  &  Wilbur,  who  were  engaged  in  the  insurance  and 
brokerage  business,  kept  a  bank  account  in  the  name  of  **  Weatherby  &  Wil- 
bur." In  August  and  September,  1898,  Weatherby,  who  was  the  agent  for  the 
Travelers'  Insurance  Company,  deposited  in  the  account  premiums  collected 
by  him  for  that  company  amounting  to  $818.64.  In  September,  1898,  he 
deposited  in  the  account  $360.08,  which  represented  the  avails  of  drafts  sold 
by  the  firm  for  the  International  Navigation  Company.  Weatherby  died 
October  5,  1898,  at  which  time  the  account  contained  $724.87.    Several  times 
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during  the  month  of  September  Weatherby,  by  means  of  withdrawals,  made 
without  the  knowledge  of  the  insurance  company  or  the  navigation  company, 
reduced  the  account  below  the  sums  needed  to  discharge  the  two  claims,  but, 
as  many  times,  made  good  such  deficiency  from  some  undisclosed  source.  It 
did  not  appear  that  Weatherby  deposited  in  the  account  any  money  except 
trust  money,  or  that  he  had  deposited  therein  moneys  held  in  trust  for  any  one 
but  the  insurance  and  navigation  companies. 

Held,  that  the  several  withdrawals  and  restorations  made  by  Weatherby  in  his 
lifetime  did  not  operate  to  extinguish  the  identity  of  the  moneys  originally 
deposited  belonging  to  the  insurance  and  navigation  companies; 

That,  in  the  absence  of  any  other  claimants  of  the  $724.87  than  the  creditors  of 
Weatherby  or  his  administratrix,  such  moneys  constituted  a  trust  fund,  appli> 
cable  to  the  discharge  of  the  claims  of  the  insurance  and  navigation  companies. 

Appeal  by  the  defendant  Catharine  Ida  Weatherby,  as  adminis- 
tratrix, etc.,  of  Nelson  L.  Weatherby,  deceased,  from  that  portion  of 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant 
International  Navigation  Company,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Rensselaer  on  the  13th  day  of  August,  1901, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Rensselaer 
Trial  Term  before  the  court  without  a  jury,  which  awarded  the 
International  Navigation  Company  $360.08,  with  interest  and  costs, 
out  of  a  fund  deposited  in  court  by  the  plaintiff. 

Also  an  appeal  by  the  defendant  the  Travelers'  Insurance  Com- 
pany of  Hartford,  Conn.,  from  that  portion  of  the  said  judgment 
denying  said  defendant  any  part  of  said  fund  and  awarding  costs 
personally  against  said  company  in  favor  of  the  defendant  Catharine 
Ida  Weatherby,  as  administratrix,  etc.,  of  Nelson  L.  Weatherby, 
deceased. 

This  is  an  appeal  from  a  judgment  of  a  Trial  Term  of  the 
Supreme  Court  declaring  the  interest  of  the  several  defendants  in  a 
fund  of  $1,240.89,  deposited  in  plaintiff's  bank  in  the  name  of 
"  Weatherby  &  Wilbur."  The  plaintiff  makes  no  claim  to  the  fund, 
and  the  contention  is  between  the  defendants.  A  judgment  of 
interpleader  having  been  entered  by  consent,  the  said  $1,240.89  has 
been  paid  into  court.  Tiie  defendant  Catharine  Ida  Weatherby 
claims  the  money  as  administratrix  of  Nelson  L.  Weatherby,  who 
died  October  5, 1898.  The  Tmvelers'  Insurance  Company  claims  a 
portion  of  the  fund,  viz.,  $418.64  and  interest,  $313.64  having  been 
collected  as  premiums  on  policies  of  insurance  and  as  agent  of  the 
company  by  Nelson  L.  Weatherby  in  his  lifetime,  and  $105  having 
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been  collected  by  the  administratrix  since  bis  decease.  James  C. 
Wilbur  appeared,  but  made  no  answer.  He  is  the  Wilbtrr  named 
in  the  firm  name  of  Weatherby  &  Wilbur.  The  International 
Navigation  Company  claims  $360.08  as  avails  of  drafts  sold  which 
were  by  the  company  remitted  to  "Weatherby  &  Wilbur"  for 
sale  as  brokers,  the  money  realized  on  sale  to  be  retarned  to  the 
company. 

The  Special  Term,  on  stipulation  of  parties  as  to  the  facts,  decided 
that  the  International  Navigation  Company  was  entitled  to  have 
the  full  amount  of  its  claim  and  interest  from  October  5,  1898,  paid 
out  of  the  fund. 

The  court  further  decided  that  the  Travelers'  Insurance  Com- 
pany bore  the  relation  of  "  creditor  to  Weatherby,"  and  neither  the 
insurance  company  nor  James  C.  Wilbur  was  entitled  to  any  share 
of  the  fund. 

The  court  farther  found  that  Catharine  Ida  Weatherby,  as  admin- 
istratrix, was  entitled  to  the  balance  of  the  fund,  and  judgment  was 
accordingly  directed,  with  costs,  in  favor  of  the  administratrix  against 
the  Travelers'  Insurance  Company.  From  this  judgment  the  Trav- 
elers' Insurance  Company  and  the  administratrix  appeal. 

Shaw^  Bailey  cfe  Murphy y  for  the  plaintiff. 

Learned  lland^  for  the  respondent  International  Navigation 
Company. 

Henry  W.  Smith  and  William  W,  Morrill,  for  the  appellant 
Travelers'  Insurance  Company. 

James  B.  Egan  and  H.  D,  Bailey,  for  the  administratrix. 

King  c&  King,  for  the  defendant  Wilbur. 

Kellooq,  J. : 

Beyond  doubt  the  claims  of  the  International  Navigation  Com- 
pany and  of  the  Traveler'  Insurance  Company  are  for  moneys  held 
in  a  trust  capacity.  Weatherby  held  them  as  agent.  Hence  the 
decision  of  the  trial  court  that  the  relation  between  Weatherby  and 
the  Travelers'  Insurance  Company  was  only  that  of  debtor  and 
creditor  requires  a  reversal  of  the  judgment,  or  a  modification  of  it, 
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if  it  appears  that  the  Travelers^  Insurance  Company  is  entitled  as 
cestui  qyC^  trust  to  any  portion  of  the  fund. 

It  does  not  seem  to  admit  of  doubt  but  that  the  Travelers'  Insur- 
ance Company  is  entitled  to  the  $105  (less  commissions)  collected 
after  the  death  of  Weatherby  by  the  administratrix  and  forming  a 
part  of  this  fund.  As  to  the  $313.64  collected  in  the  lifetime  of 
Weatherby,  its  recovery  in  this  action  depends  upon  whether  the 
proof  is  sufficient  to  warrant  a  finding  that  it  now  forms  a  part  of 
this  fund.  It  is  an  admitted  fact  that  in  small  sums,  on  different 
days  in  the  months  of  August  and  September,  1898,  tliis  was  depos- 
ited and  was  made  a  part  of  a  fund  in  the  plaintiff's  bank  kept 
under  the  name  of  "  Weatherby  &  Wilbur." 

It  is  also  admitted  that  the  $360.08,  claimed  by  the  navigation 
company,  was  in  like  manner  deposited  by  Weatherby  in  this  fund 
during  the  month  of  September,  1898. 

The  fact  is  admitted  also  that  Weatherby  died  October  5,  1898, 
and  at  that  time  the  fund  kept  in  bank  and  designated  ^*  Weatherby 
&  Wilbur  "  amounted  to  $724.87,  a  little  more  than  enough  to  sat- 
isfy these  two  claims,  not  allowing  interest. 

It  is  admitted  that  at  all  times  prior  to  and  on  the  1st  day  of 
September,  1898,  this  fund  had  been  kept  and  was  then  more  than 
sufficient  to  satisfy  the  then  deposits  on  account  of  these  two  com- 
panies ;  that  on  September  2,  1898,  by  reason  of  withdrawals  by 
Weatherby  on  that  day,  without  the  knowledge  of  either  of  the 
companies,  the  fund  was  reduced  below  a  sum  needed  to  discharge 
these  claims ;  that  on  September  6,  1898,  he  made  the  fund  good  by 
restoration  and  continued  the  same  good  until  September  17,  1898 ; 
that  between  September  sixth  and  September  seventeenth  Weatherby 
received  and  deposited  in  this  fund  $290.26  of  Navigation  Com- 
pany's money  and  $199.63  of  Travelers'  Company's  money,  and  the 
fund  on  that  date  was  more  than  sufficient  to  satisfy  their  claims  ; 
that  on  September  seventeenth,  without  the  knowledge  of  either 
company,  Weatherby  by  withdrawals  again  reduced  the  fund  below 
tlie  sum  needed  to  discharge  these  claims;  that  during  the  succeed- 
ing five  days  he  restored  the  money,  so  that  on  September  twenty- 
second  the  fund  was  again  in  excess  of  the  united  claims  of  these 
companies ;  that  on  the  twenty-third  of  September  Weatherby  by 
withdrawals,  without  the  knowledge  or  consent  of  either  company. 
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again  reduced  the  fund  below  what  was  needed  to  satisfy  these  two 
claims,  and  subsequently  made  restoration,  so  that  at  the  time  of  his 
death  on  October  5, 1898,  the  fund  amounted  to  $724.87.  This  seems 
to  be  the  admitted  history  of  this  fund.  I  think  it  may  be  accepted 
as  an  uncontroverted  fact  in  the  case  that  deposits  by  Wetitherby 
in  the  name  of  "  Weatherby  &  Wilbur  "  constituted  a  trust  account. 
The  business  was  in  the  natui*e  of  a  trust  business.  The  agreement 
of  March  9,  1898,  between  Weatherby  &  Wilbur,  which  is  set 
forth  in  the  complaint,  is  claimed  by  the  administratrix  to  have  been 
a  dissolution  of  that  lirm.  However  that  may  be,  it  is  there  stated 
that  the  business  was  '^  doing  an  insurance  and  brokerage  business 
in  the  city  of  Troy."  The  other  undisputed  facts  show  that  the 
"insurance"  was  only  the  collection  of  premiums  on  insurance 
policies  as  agents,  and  brokerage  was  the  handling  of  other  people's 
property  as  brokers  for  a  commission.  The  agreement  was  to  con- 
tinue this  business.  Moreover,  the  agreement  fairly  contemplated 
a  separate  account  and  no  mixture  of  funds.  "  No  personal  accounts 
or  debts  to  be  made  by  either  party  to  be  charged  against  the  busi- 
ness, or  in  such  manner  that  the  same  can  be  presented  as  an  offset 
against  insurance  premiums  of  the  creditor."  Then  the  provision 
that,  "  at  the  end  of  each  year  the  said  Weatherby  shall  render  a 
full  account  of  the  business,"  required  a  separate  account.  Again, 
the  law  against  the  mixing  of  trust  moneys  with  other  moneys 
requires  a  separate  deposit  account ;  and  the  fact  that  this  account 
was  so  kept  in  bank  by  Weatherby  after  the  so-called  dissolution 
seems  conclusive  that  it  was  intendea  to  represent  and  did  represent 
a  trust  account  —  the  depositary  of  trust  money  received  by  Weath- 
erby. The  fact  that  Weatherby  on  occasion,  either  inadvert- 
ently or  intentionally,  drew  out  money  from  this  account  for 
improper  use,  does  not  destroy  the  trust  character  of  the  account 
itself.  Once  the  depositary  of  trust  money  it  must  be  regarded 
as  continuing  so,  and  the  money  found  in  it  must  be  taken  as 
impressed  with  a  trust  until  the  trust  is  discharged.  If  we  are 
right  in  assuming  that  this  was  a  trust  account,  the  act  of  Weath- 
erby in  every  instance  in  making  deposits  in  this  account  was  a 
declaration  on  his  part  that  such  deposits  were  impressed  with 
a  trust.  And  there  is  no  evidence  in  this  case  of  any  deposit 
therein  by   Weatherby  of   any   money  other   than  trust  money, 
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and  the  express  admission  by  all  the  parties  that  this  account  was 
the  depositary  of  the  money  held  in  trust  for  these  two  companies  it 
seems  to  me  leaves  no  room  to  question  that  this  was  exclusively  a 
trudt  account.  It  could  not  have  been  more  so  if  the  account  had 
been  designated  "Weatherby,  agent."  The  only  confusion  that 
can  be  claimed  then  is  that  which  arises  from  the  mingling  of  trust 
funds  with  other  trust  funds,  and  this  claim  is  one  which  the  various 
cestuis  que  trxist  can  determine  among  themselves  in  the  first 
instance,  for  the  creditors  of  Weatherby  or  the  administratrix  repre- 
senting them  can  have  no  interest  in  the  fund  until  the  various 
trusts  are  discharged. 

The  claim  is  made  by  the  administratrix  that  the  several  with- 
drawals and  restorations  made  by  Weatherby  in  his  lifetime  oper- 
ated to  extinguish  the  identity  of  the  money  originally  deposited 
belonging  to  these  companies.  The  complete  answer  to  that,  it 
seems  to  me,  is  that  such  withdrawals  were  wrongful  whether  inten- 
tional or  inadvertent,  and  presumably  the  wrongdoer  by  making 
subsequent  deposits  intended  to  make  restoration  and  right  the 
wrong.  Under  such  circumstances,  the  cestuis  que  trust  have  a 
right  to  adopt  these  acts  done  for  their  benefit,  and  as  against  all 
the  world  besides  the  act  of  restoration  is  conclusive  until  at  least 
it  is  shown  that  the  money  used  to  make  restoration  belonged  to 
some  one  besides  the  wrongdoer.  The  act  of  restoration  impressed 
the  restored  funds  with  the  same  tnist  which  attached  to  the  money 
originally  deposited.  This,  if  we  correctly  interpret  the  opinion  of 
the  court,  was  so  held  in  Baker  v.  N,  Y.  Nat,  Ex.  Bank  (100  N. 
Y.  31).  That  was  a  case  of  deposits  of  proceeds  of  sales  on  commis- 
sion made  by  Wilson  &  Bro.  in  the  name  of  *^  C.  A.  Wilson  &  Bro., 
agents."  The  court  held  that  this  fund  could  not  be  reached  by  a 
creditor  of  Wilson  &  Bro.,  though  that  creditor  was  the  bank 
itself,  and  the  court,  by  Andrews,  J.,  says  the  bank  "  could  not 
appropriate  it  to  the  debt  of  Wilson  &  Bro.  even  with  their  consent 
to  the  prejudice  of  the  cestui  que  trusts,^^  The  court  further  says  as 
to  these  deposits  not  being  in  fact  the  proceeds  of  sales  of  goods  of 
their  principals,  "  conceding  that  Wilson  &  Bro.  used  the  specific 
proceeds  for  their  own  purposes  and  their  identity  was  lost,  yet 
when  they  made  up  the  amounts  so  used  and  deposited  them  in  the 
trust  account,  the  amounts  so  deposited  were  impressed  with  the 
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trnst  in  favor  of  the  principals  and  became  substituted  for  the  origi- 
nal proceeds  and  subject  to  the  same  equities."  This  was  in  effect 
held  by  the  Court  of  Appeals  at  an  earlier  date  {Va7i  Alen  v. 
American  Nat  Bank^  52  N.  Y.  1)  and  was  followed  in  Gerard  v. 
McC(yrmick  (29  N.  Y.  St.  Repr.  709,  712). 

We  are  lead  to  the  conclusion,  therefore,  that  in  the  absence  of 
other  claimants  than  the  creditors  of  Weatherby  or  the  administra- 
trix, the  $724.87  constitutes  a  trust  fund  which  is  applicable  by  the 
direction  of  the  court  in  this  action  to  the  discharge  of  the  claims  of 
these  two  companies.  Nor  do  I  think  that  we  are  embarrassed  by 
any  suggestion  that  there  may  be  other  cestuia  que  trust  entitled  to 
share  in  this  fund  and  not  here  represented.  A  similar  suggestion 
was  made  in  Baker  v.  If.  Y,  Nat.  Ex.  Bank  (supra)^  and  it  was 
there  disposed  of  by  the  court  saying :  "  The  objection  for  defect 
of  parties  was  not  taken  in  the  answer  and  moreover  it  does  not 
appear  that  there  are  any  unsettled  accounts  of  Wilson  &  Bro. 
with  any  other  person  or  persons  for  whom  they  were  agents." 
This  case,  so  far  as  the  complaint  and  several  answers  and  stipula- 
tion of  facts  go,  precludes  the  suggestion  that  there  are  other  per- 
sons interested  who  have  not  been  made  parties  to  this  action. 

So  far  as  the  claim  of  the  International  Navigation  Company 
goes,  it  might  be  supported  on  the  grounds  that  Wilbur  was,  as  to 
that  company,  a  copartner  of  Weatherby  and  the  money  collected 
and  deposited  in  name  of  Weatherby  &  Wilbur  was  copartnership 
money  and  first  applicable  to  the  discharge  of  this  company's  claim. 
The  contention  that  the  stipulation  by  fair  construction  is  an  admis- 
sion that  this  company  had  knowledge  of  any  dissolution  — if  there 
was  one  in  fact  —  and  that  the  company  dealt  with  Weatherby  as 
an  individual,  is  refuted  by  the  receipts  for  the  drafts  and  the  letters 
with  which  the  drafts  were  forwarded.  As  to  the  Travelers'  Com- 
pany there  is  no  question  but  it  dealt  with  Weatherby  alone  as  its 
agent.  Wilbur  under  the  written  agreement  of  March  8,  1898,  has 
a  right  to  insist  that  these  moneys  arising  from  the  business  shall  be 
used' to  discharge  the  obligations  of  the  business  first ;  if  thera  were 
any  surplus  it  would  be  in  the  nature  of  profits,  one-half  of  which 
would  have  to  be  applied  for  his  benefit.  This  right  of  Wilbur  any 
creditor  of  the  firm  may  claim  to  be  subrogated  to  and  so  work  out 
the  application  of  the  copartnership  effects  to  the  discharge  of  the 
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creditor's  claim.  I  do  not,  however,  deem  it  necessary  that  the 
navigation  company  should  exercise  its  right  to  these  moneys  on 
that  theory,  I  think  it  is  plain  that  both  of  these  companies  are 
entitled  to  this  fund  because  it  is  impressed  with  a  trust  for  their 
benefit. 

While  the  money  paid  into  court  amounts  to  $1,240.89,  that  por- 
tion of  this  which  was  turned  over  to  the  bank  after  the  decease  of 
Weatiierby  is  not  impressed  with  any  trust  by  reason  of  any  declarar 
tion  or  act  of  restoration  on  the  part  of  Weatherby ;  hence  only  that 
portion  other  than  the  $724.87  actually  identified  as  trust  money  can 
be  taken  by  either  of  these  companies.  That  portion  is  $9.80  of 
navigation  company's  money  and  $78.75  (being  $106  less  agent's 
commissions)  Travelers'  Insurance  Company's  money. 

The  judgment  must,  therefore,  be  modified  by  directing  that  of 
the  $1,240.89  deposited  in  court  there  be  first  paid  the  sum  of 
$360.08  to  the  International  Navigation  Company  and  $392.39  be 
paid  to  the  Travelers'  Insurance  Company ;  that  the  International 
Navigation  Company  and  the  Travelers'  Insurance  Company  are 
each  entitled  to  costs  of  the  action  and  costs  of  this  appeal ;  that 
the  balance  of  said  $1,240.89,  less  the  said  taxable  costs  allowed  to 
each  of  the  companies  and  lawful  commissions,  be  paid  over  to  the 
administratrix  Catharine  Ida  Weatherby. 

All  concurred. 

Judgment  modified  in  accordance  with  opinion,  and  as  so  modified 
aflirmed,  with  costs  as  indicated  in  opinion. 


Hbnby  J.  Smith,  Appellant,  v.  Lottisb  Smith  and  Others, 
Bespondents. 

Non-rmdent  alien  denisee^hstakei  a  good  title  to  land  under  chapter  2^  ef  ikt 
Laws  of  1875  until  eeeheat  w  declared. 

In  Julj,  1892,  when  chapter  88  of  the  Laws  of  1875  was  in  force,  a  non-resident 
alien,  related  by  blood  to  a  naturalized  citizen  of  the  United  States,  could  take, 
by  devise,  from  such  citizen,  land  situated  in  the  State  of  New  York. 

The  provision  of  the  act  of  1875  that  in  order  to  **  hold ''  the  land  as  against  the 
State  the  alien  must  declare  his  intention  to  become  a  citizen,  is  available  qdIj  to 
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the  State;  as  against  the  rest  of  the  world  the  title  vests  in  the  alien  without 
precedent  or  subsequent  condition,  and  as  against  the  State  the  alien  may  hold 
until  the  escheat  is  declared. 

Appeal  by  the  plaintiflF,  Henry  J.  Smith,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  St.  Lawrence  on  the  18th  day  of 
November,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  St.  Lawrence  Special  Term,  dismissing  the  complaint 
upon  the  merits,  on  the  ground  that  plaintiff  had  no  interest  in  the 
real  estate  of  the  testator,  Owen  Smith. 

The  plaintiflE  k  a  son  of  Owen  Smith,  who  died  July  27, 1892. 
At  the  time  of  his  death  Owen  Smith  was  a  resident  naturalized 
citizen  of  this  State  and  the  owner  of  some  real  estate  in  St.  Law- 
rence county.  His  son,  the  plaintiff  here,  was  also  a  resident  citizen. 
The  deceased  at  the  time  of  his  death  had  a  brother,  Thomas  Smith, 
in  Ireland.  He  was  a  non-resident  alien.  Thomas  Smith  died 
intestate  October  7,  1892,  two  months  and  ten  days  after  the  death 
of  Owen,  and  before  he  had  any  knowledge  of  the  provisions  of 
Owen  Smith's  will.  The  last  will  of  Owen  Smith  gave  to  Thomas 
Smith,  his  alien  brother  in  Ireland,  a  third  of  his  real  estate  or  the 
proceeds  thereof,  in  case  the  executors  should  sell  the  real  estate, 
which  under  the  will  they  had  power  to  do. 

The  plaintiff  contends  that  under  the  Statute  of  Wills  the  devise 
to  Thomas  Smith  was  void  and  that  the  third  interest  so  devised, 
immediately  upon  the  death  of  Owen,  descended  to  him  as  sole  heir 
at  law ;  and  this  action  is  brought  to  establish  this  contention. 

Joseph  F.  Brown^  for  the  appellant. 

Ledya/rd  P.  HdUy  for  the  respondents. 

Kellogg,  J. : 

The  question  presented  by  this  record  is,  could  a  non-resident 
alien  in  July,  1892,  take  an  interest  in  lands  situated  in  this  State 
through  a  devise  by  a  citizen  ?  The  answer  to  the  question  depends 
upon  the  proper  construction  to  be  given  to  the  law  of  1875  (Chap. 
38).  For  political  reasons  the  common  law  created  a  barrier 
against  the  ownership  by  aliens  of  lands  situated  here.  Aliens, 
resident  or  non-resident,  could  not  take  by  inheritance,  but  they 
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could  take  by  purchase  or  devise  and  hold  the  fee  until  "office 
found"  or  the  State  asserted  its  rights  to  ownership  by  escheat. 
As  against  all  others  the  title  by  grant  or  devise  was  good.  The 
history  of  the  various  statutory  enactments  by  wliich  the  com- 
mon law  was  modified  and  materially  changed  in  this  State 
shows  a  continuous  progression  along  the  line  of  removal  of 
the  disabilities  attached  to  alienage,  until  the  act  of  1893  (Chap. 
207)  practically  placed  aliens  and  citizens  upon  the  same  foot- 
ing. The  act  of  1845  (Chap.  115)  was  a  partial  relief  to  resident 
aliens,  enabling  them  to  take  and  hold  lands  by  purchase  (which  the 
courts  have  interpreted  to  mean  by  devise  also),  and  by  section  4  of 
that  act  the  alien  heirs  of  such  resident  aliens,  whether  such  alien 
heirs  were  resident  or  non-resident,  may  take  by  inheritance.  At 
the  time  of  the  passage  of  the  act  of  1845  there  existed  what  is 
known  as  the  Statute  of  Wills  which  provided,  "  every  devise  of  any 
interest  in  real  property  to  a  person  who,  at  the  time  of  the  death 
of  the  testator,  shall  be  an  alien  not  authorised  hy  statute  to  hold 
real  estate,  shall  be  void.  The  interest  so  devised  shall  descend  to 
the  heirs  of  the  testator."  (2  R  S.  57,  §  4.)  Such  is  the  statutory 
law  at  the  present  time,  but  it  will  be  observed  that  it  inins  only 
against  "  an  alien  not  authorised  hy  statute  to  hold  real  estate."  So 
fast  as  the  vaiious  statutes  enabled  any  class  of  aliens  to  take  and 
hold  real  estate,  that  class  was  removed  from  the  operation  of  this 
provision  of  the  Statute  of  Wills.  This  Statute  of  Wills,  however, 
from  its  passage,  changed  the  rule  of  the  common  law,  which  was 
that  an  alien  could  not  take  by  inheritance,  but  might  take  by 
devise  or  grant  until  "  office  found." 

The  statute  of  1845  removed  a  class  of  aliens  from  the  eflEect  of 
this  Statute  of  Wills,  and  that  class  were  all  "  resident  aliens,"  as  to 
property  acquired  by  purchase  (including  property  acquired  by 
devise) ;  as  to  property  of  resident  aliens  acquired  by  descent  this 
statute  of  1845  gave  no  relief.  {JJallahan  v.  O^Brien^  72  Hun, 
216.)  One  relief  given  by  this  statute  was  the  right  to  inherit  which 
the  common  law  denied  to  aliens.  The  statute  of  1874  (Chap.  261) 
further  enlarged  this  class,  but  did  not  give  to  any  alien  the  right 
to  take  by  devise,  which  the  common  law  did  give  and  which  the 
Statute  of  Wills  cut  oflF.  The  statute  of  1875  (Chap.  38)  seems  to 
have  been  passed  expressly  to  give  the  same  right  to  alien  devisees 
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of  the  same  blood  as  alien  heirs  enjoyed  under  the  previous  statutes. 
In  efEect,  no  other  change  was  made.  It  does  not  seem  to  admit  of 
any  doubt  but  under  this  law  of  1875  aliens  may  take  by  devise. 
The  statute  reads  as  follows :  "  If  any  alien  resident  of  this  State,  or 
any  naturalized  or  native  citizen  of  the  United  States,  who  has  pur- 
chased and  taken  or  hereafter  shall  purchase  and  take  a  conveyance 
of  real  estate  within  this  State,  has  died,  or  shall  hereafter  die, 
leaving  persons  who  according  to  the  statutes  of  this  State  would 
answer  the  description  of  heirs  of  such  deceased  person,  or  of 
devisees  under  hu  last  wiU^  and  being  of  his  blood,  such  persons  so 
answering  the  description  of  heirs  or  of  such  devisees  of  such  deceased 
person,  whether  they  are  citizens  or  aliens,  are  hereby  declared  and 
made  capable  of  taking  and  holding,  and  may  take  and  hold,  as 
heirs,  or  stu)h  devisees  of  such  deceased  person,  as  if  they  were 
citizens  of  the  United  States,  the  lands  and  real  estate  owned  and 
held  by  such  deceased  alien  or  citizen  at  the  time  of  his  decease ; " 
then  follows  a  provision  that  in  order  to  ^^  hold^^  as  against  the  State 
the  alien  must  declare  his  intention  to  become  a  citizen.  We  find 
here  no  impediment  to  the  immediate  transmission  of  the  title  to 
realty  to  the  heir  in  case  of  intestacy,  or  to  the  devisee  of  the  same 
blood  in  case  there  is  a  will.  The  condition  of  holding  as  against 
the  State  is  a  question  solely  between  the  State  and  the  heir  or 
devisee ;  as  against  all  the  world  other  than  the  State  the  title  vests 
without  precedent  or  subsequent  condition,  and  as  to  the  State,  the 
heir  or  devisee  may  hold,  as  the  courts  have  decided  in  analogous 
cases,  until  ^^  ofBce  found  "  and  escheat  is  declared. 

In  this  case  tlie  important  feature  of  the  statute  of  1875  (Chap. 
38)  is  the  clear  intention  of  the  Legislature  to  place  the  alien  heir 
and  the  alien  devisee  upon  the  same  footing  as  to  the  right  to  take 
and  hold  realty  in  this  State.  This  is  a  clear  modification  of  the 
Statute  of  Wills,  or,  rather,  it  takes  the  alien  devisee  of  the  blood 
of  the  testator  out  of  the  class  referred  to  in  the  Statute  of  Wills, 
"  an  alien  not  authorised  by  statute  to  hold  real  estate." 

So  far  as  I  have  been  able  to  discover,  no  court  in  this  State  has 

held  that  under  the  statute  of  184:5,  and  the  amendments  of  1874 

and  1875,  a  non-resident  alien  could  not  take  and  hold  lands  in  this 

State  by  descent  from  resident  aliens  or  resident  citizens.     The 
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decisions  seem  to  be  all  to  the  contrary.  And  if  a  non-resident 
alien  may  take  as  heir,  it  would  seem  to  be  incontestable  that 
devisees  of  the  same  hlood'  of  testator,  dying  after  the  passage  of 
the  law  of  1875,  can  take  whether  resident  or  non-resident. 

The  case  of  Marx  v.  McOlynn  (88  N.  Y.  375,  876),  cited  by  the 
learned  counsel  for  appellant,  is  not  an  authority  against  this  propo- 
sition. In  that  case  the  devisee  was  not  of  the  blood  of  the  testatrix 
and  for  that  reason  alone  his  disability  to  take  is  not  removed  by 
the  act  of  1875.  The  court,  at  the  pages  cited,  in  its  opinion  said, 
"  In  the  first  clause  the  devise  of  the  house  to  Bradley,  who  is 
shown  to  be  an  alien,  is  void,  as  an  alien  cannot  take  real  estate  by 
devise,"  is  not  to  be  questioned  as  the  law  so  far  as  Bradley  or  that 
case  is  concerned.  But  the  broad  statement  tliat  "  an  alien  cannot 
take  real  estate  by  devise  "  nullifies  the  provisions  of  the  statute  of 
1875  as  we  have  seen.  It  is  quite  likely  that  this  statute  was  not 
presented  to  the  court's  attention,  for  by  it  Bradley,  being  not  of 
the  blood  of  the  testatrix,  could  obtain  no  relief  under  it. 

The  case  of  Parker  v.  Linden  (113  N.  Y.  28)  shows  a  will  of 
real  estate  in  New  York  to  certain  relatives  of  the  ha^f  blood,  non- 
resident aliens,  and  the  decease  of  the  testator  after  the  passage  of 
the  act  of  1875.  In  the  General  Term,  Van  Brunt,  P.  J.,  writing 
in  this  case,  said,  "  But  it  is  to  be  remembered  that  the  testator  knew 
that  these  half-brothers  and  half-sister,  being  aliens,  British  subjects, 
could  not  take  real  estate  by  devise,"  and  to  save  the  testator's  inten- 
tion the  court  construed  the  will  by  reason  of  the  power  of  conversion 
contained  in  it  as  a  will  of  personalty.  (44  Hun,  518.)  When  tliis 
case  was  considered  in  the  Court  of  Appeals,  Danfobth,  J.,  writing 
for  the  court  said,  as  to  this  forced  construction  to  save  the  interest 
of  the  half  brothers  and  sister,  "  It  was,  in  fact,  unnecessary  to  accom- 
plish that  object ;  as  to  all  others,  except  the  State,  they  could  take 
and  hold  as  heirs  or  devisees  (Chap.  38,  Laws  of  1875)."  Whether 
the  General  Term  or  the  Court  of  Appeals  regarded  a  half  brother 
or  half  sister  as  coming  within  the  requirement  of  the  act  ^^  and  being 
of  his  blood  "  is  not  disclosed.  The  Court  of  Appeals,  by  reference 
to  the  law  of  1875,  declares  that  being  non-resident  aliens,  these 
half  brothers  and  half  sister  could  take  either  as  heirs  or  devisees. 
If  they  could  take  only  as  heirs,  as  plaintiff  contends,  the  statement 
that  they  could  take  as  devisees  is  erroneous. 
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It  is  Tinnecessary  to  consider  the  question  as  to  whether  the  tes- 
tator made  by  his  will  a  conversion  so  that  the  provisions  of  the 
will  might  be  effectuated,  treating  it  as  wholly  personal. 

It  'is  also  unnecessary  to  consider  what  may  be  the  exact  nature 
of  the  title  or  interest  of  defendant  Mary  Rose  Reilly  in  the  estate 
of  her  father,  Thomas  Smith.  It  is  enough  for  all  the  purposes  of 
this  action  to  determine,  as  we  do,  that  Thomas  Smith  took  as 
devisee  a  title  to  the  realty  defeasible  only  by  the  State,  and  that 
plaintiff  as  heir  at  law  of  Owen  Smith  acquired  no  title. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  unanimously  affirmed,  with  costs. 


Jonas    M.    Kilmer,    Appellant,  v.  Evening    Herald    Company, 

Respondent. 

Discontinuance  of  an  action  for  libel  — a  etipulation  by  the  plaintiff  not  to  bring    —-^^ „-^| 

another  action^  not  required  a»  a  condition  tJiereof — when  an  additional  allowance    p  70         621 
M  properly  impoeed. 

Where,  on  a  motion  to  discontinue  an  action  of  libel  on  the  calendar  at  a  Trial 
Term,  it  appears  that  no  rights  of  the  defendant  will  be  injuriously  affected 
by  such  discontinuance,  the  court  has  no  power  to  require  the  plaintiff,  as  a 
condition  of  the  discontinuance,  to  file  a  stipulation  not  to  bring  another  action 
for  the  same  cause. 

The  court  may,  however,  require  the  plaintiff  to  pay  to  the  defendant  an  extra 
allowance  of  ^25,  where  it  appears  that  the  complaint  demanded  judgment 
for  $25,000  and  that  the  questions  presented  were  difficult  and  called  for  more 
than  ordinary  investigation  in  preparation  for  trial. 

Appeal  by  the  plaintiff,  Jonas  M.  Kilmer,  from  that  portion  of 
an  order  of  the  Supreme  Court,  made  at  the  Broome  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Broome  on 
the  25th  day  of  January,  1902,  requiring  and  directing  as  a  condi- 
tion for  the  discontinuance  of  the  action  the  payment  to  the  defend- 
ant of  an  additional  allowance  of  $225  and  a  stipulation  not  to  begin 
another  action  for  the  same  alleged  cause. 

The  complaint  charges  the  publication  by  defendant  of  libel- 
ous matter  and  seeks  to  recover  $25,000  as  damages.    The  answer 
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denies  that  the  publication  was  wrongful,  false  or  malicious,  alleges 
matter  was  privileged,  alleges  matter  in  mitigation  of  damages,  and 
matter  which  defendant  claims  to  prove  in  justification  of  the  pub- 
lication. The  action  was  not  tried.  No  witness  on  either  side  had 
been  examined.  The  cause  being  on  the  calendar  at  a  Trial  Term, 
plaintiff  made  application  to  discontinue.  The  defendant  abked 
that  as  a  condition  of  discontinuance  the  plaintiff  should  be  required 
to  pav  an  additional  allowance  and  costs,  and  file  a  stipulation  not 
to  bring  another  action  for  the  same  cause,  and  against  the  protest 
of  plaintiff  such  conditions  were  incorporated  in  the  order. 

Israel  T.  DeyOj  for  the  appellant. 

Theodore  R.  TuthUly  for  the  respondent. 

Kellogg,  J. : 

In  Matter  of  Petition  of  Butler  (101  N.  T.  307)  it  was  held  : 
"  Ordinarily  a  suitor  has  a  right  to  discontinue  any  action  or  pro- 
ceeding commenced  by  him  and  his  reasons  for  so  doing  are  of  no 
concern  to  the  court.  A  party  should  no  more  be  compelled  to  con- 
tinue a  litigation  than  to  commence  one  except  where  substantial 
rights  of  other  parties  have  accrued  and  injustice  will  be  done 
to  them  by  permitting  the  discontinuance.  In  such  a  case, 
through  the  control  which  the  court  exercises  over  the  entry  of  its 
order,  there  is  discretion  to  refuse ;  but  where  there  are  no  such 
facts  and  nothing  appears  to  show  a  violation  of  the  right  or  inter- 
est of  the  adverse  party,  the  plaintiff  may  discontinue,  and  a 
refusal  of  leave  becomes  merely  arbitrary  and  without  any  basis 
upon  which  discretion  can  exist." 

In  Wi7ians  v.  Winans  (1 24  N.  Y.  145)  the  court  said  :  "  But  an 
application  for  leave  to  discontinue  is  addressed  to  the  legal  not 
the  arbitrary  discretion  of  the  court  and  it  cannot  capriciously 
deny  it" 

It  would,  therefore,  seem  that  ordinarily  discontinuance  is  a  right, 
and  leave  to  discontinue  is  not  a  favor  asked.  Without  doubt  in 
the  action  before  us  the  plaintiff  had  a  right  to  discontinue  his 
action,  and  a  refusal  of  leave  to  discontinue  would  have  been  a 
capricious  denial.  There  were  no  rights  of  defendant  which  could 
have  been  injuriously  affected  by  such  discontinuance.     There  were 
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no  interests  of  defendant  to  be  protected  or  which  could  be  pro- 
tected by  a  continuance  of  the  action.  Matter^  etc.j  Waverly  Water 
Works  Co.  (85  N.  Y.  479),  cited  by  respondent,  presents  quite  a  dif- 
ferent case.  There  the  matter  was  by  law  placed  in  the  discretion 
of  the  court  and  it  was  a  favor  plaintiff  was  asking,  not  the  recog- 
.  nition  of  a  right,  and  the  court  says :  "  The  right  to  impose  such 
conditions  grows  out  of  and  is  included  in  the  right  to  refuse  the 
discontinuance  altogether."  So  we  have  in  all  these  cases  in  effect 
a  declaration  that  if  the  right  to  refuse  an  application  for  discon- 
tinuance altogether  does  not  in  a  given  case  exist  the  court  has  no 
right  to  impose  arbitrary  conditions,  and  also  that  ordinarily  the 
right  to  discontinue  an  action  on  payment  of  costs  and  allowances  is 
as  broad  and  as  clear  as  the  right  to  commence  an  action,  and  the 
suitor's  reasons  in  either  case  are  of  no  concern  to  the  court.  This 
must  lead  to  the  conclusion  in  the  case  before  us  that  the  Special 
Term  had  no  power  to  impose,  as  a  condition  of  discontinuance, 
the  iiling  of  a  stipulation  not  to  sue  again  for  the  same  cause.  It  is 
no  answer  to  say  that  plaintiff  is  asking  a  favor  of  the  court  in  ask- 
ing leave  to  discontinue,  and  he  must  take  the  order  with  any  con- 
dition the  court  imposes  or  leave  it  untaken.  By  asking  leave  to 
discontinue  the  plaintiff  asks  the  court  to  adjudicate  upon  the  case 
and  facts  before  it  that  defendant  by  discontinuance  will  not  be 
injuriously  affected.  That  is  a  le^l  proposition  and  is  not  addressed 
to  the  judicial  discretion. 

The  appellant  urges  that  the  extra  allowance  of  $225  was 
improper.  At  the  time  the  application  was  made  to  discontinue  the 
application  for  an  allowance  was  made.  The  Code  of  Civil  Pro- 
cedure (§  3253)  provides  for  an  additional  allowance  ^^  in  a  difficult 
and  extraordinary  case  (where  a  defense  has  been  interposed  in  an 
action)."  It  is  not  necessary  that  there  should  have  been  a  trial  to 
warrant  the  allowance.  The  apparent  object  of  this  provision  is  to 
supply  a  method  of  at  least  partial  compensation  to  the  prevailing 
party  for  the  expense  necessary  in  the  litigation  not  covered  by  the 
taxable  costs.  The  questions  presented  in  this  case,  as  the  record 
before  us  shows,  were  difficult  and  called  for  more  investigation 
than  ordinary  in  preparation  for  trial.  Expert  counsel,  as  a  matter 
of  reasonable  prudence,  were  engaged  both  by  plaintiff  and  by 
defendant  to  assist  the  attorneys  of  record.    The  court,  we  think, 


Digitized  by 


Google 


294   PEOPLE  EX  rel.  ARGUS  CO.  v.   BRESLER. 

Third  Department,  March  Term,  1902.  [Vol.  70. 

was  justitied  in  making  an  additional  allowance,  and  the  sum  lie 
fixes  appears  to  us  reasonable. 

The  order,  however,  must  be  modified  by  striking  out  the  pro- 
vision requiring  the  plaintiff  to  stipulate  not  to  bring  another  action 
against  defendant  for  the  same  cause,  and  as  so  modified  the  order 
is  affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 

All  concurred. 

Order  modified  by  striking  out  provision  requiring  plaintiff  to 
stipulate  not  to  bring  another  action  against  the  defendant  for  the 
same  cause,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and 
disbursements  to  appellant. 


The  People  op  the  State  op  New  York  ex  rel.  The  Aegus  Com- 
70        ^294|       PANY,  Appellant,  v.  Frederick  U.  Bresler,  as  Clerk  of  the  Com- 
aiTiNY  302|      ^^^  Council  of  the  City  of  Albany,  N.  Y.,  and  The  Press 
Company,  Respondents. 

Designation  of  official  city  newspapers  —  tJie  president  of  the  common  council  in  a 
city  qf  the  second  doss  can  wte  only  in  case  of  a  tie  vote. 

Under  section  14  of  the  charter  of  cities  of  the  second  class  (Laws  of  1896,  chap. 
182),  which  provides  that  "the  president  may  vote  like  other  members  of  the 
common  council,  upon  all  resolutions  and  ordinances  submitted  to  the  body  for 
its  action  in  case  of  a  tie  vote,"  the  president  of  the  common  council  has  not  the  ' 
same  right  as  aldermen  to  vote  upon  all  propositions,  but  can  vote  only  in  case 
of  a  tie  vote  upon  resolutions  and  ordinances. 

Section  29  of  the  charter,  relating  to  the  designation  of  the  official  newspapers, 
which  provides,  "each  member  shall  be  entitled  to  vote  for  one  of  the  papers," 
does  not  give  the  president  of  the  common  council  express  authority  to  vote 
upon  this  question  without  regard  to  the  existence  of  a  tie  vote  thereon. 

Bemble,  that  it  was  the  intention  of  the  Legislature  not  to  make  the  president  of 
^  the  common  council  a  member  of  that  body  except  so  far  as  specific  functions 

are  conferred  upon  him. 

Appeal  by  the  relator.  The  Argus  Company,  from  an  order  of 
the  Supreme  Court,  made  at  the  Albany  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Albany  on  the  13th  day 
of  February,  1902,  denying  the  relator's  motion  for  a  mandamus 
directed  to  Frederick  U.  Bresler,  as  clerk  of  the  common  council  of 
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the  city  of  Albany,  N.  T.,  requiring  him  to  deliver  to  the  relator  for 
publication  all  matter  required  by  law  to  be  published  in  the  city's 
official  papers. 

Amasa  J.  Parker,  Jr.,  for  the  appellant. 

Arthur  Z.  Andrews,  for  the  respondent  Bresler. 

John  F.  MonUgncmi  and  William  P,  Rudd,  for  the  respond- 
ent The  Press  Company. 

Kellogg,  J. : 

The  question  presented  by  this  appeal  relates  to  the  right  of  the 
president  of  the  common  council  of  a  city  of  the  second  class  to  vote 
in  the  designation  of  an  official  newspaper.  The  Special  Term 
interpreted  the  statute  as  giving  to  the  president  such  right.  I  think 
in  this  the  learned  court  was  in  error. 

The  common  council  mentioned  in  the  act  (Laws  of  1898,  chap. 
182)  is  a  legislative  body ;  "  its  authority  except  as  otherwise  pro- 
vided in  this  act,  or  by  other  laws  of  the  State  is  legislative  only." 
(§  12.)  The  common  council  is  composed  of  one  alderman  from 
each  ward  and  a  president  elected  from  the  city  at  large.  The 
wards  have  equal  representation  in  the  legislative  body  if  we  do  not 
give  to  the  president  aldermanic  powers,  and  if  we  do  the  ward  in 
which  the  president  happens  to  reside  has  a  representation  in  the 
legislative  body  for  all  purposes  twice  that  of  any  other  ward. 
Such  a  scheme  might  be  the  subject  of  just  criticism.  That  it  was 
not  the  intention  of  the  Legislature  to  give  to  the  president  all  the 
powers  possessed  by  an  alderman  is  manifest  by  the  provisions  of  sec- 
tion 14  as  follows :  "  The  president  may  vote  like  other  members  of 
the  common  council  upon  all  resolutions  and  ordinances  submitted  to 
the  body  for  its  action  in  case  of  a  tie  vote."  If  the  president  had 
by  the  general  provisions  of  the  act  the  right  to  vote  as  alderman 
there  would  have  been  no  need  of  giving  him  the  right  to  vote  in 
case  of  a  tie  vote.  This  must  be  interpreted  as  a  denial  of  the  right 
to  vote  in  all  other  cases.  Counsel  for  the  Press  Company  ask  us 
to  interpret  the  legislative  intention  as  meaning  "must  vote" 
instead  of  "may  vote"  when  there  is  a  tie  vote  on  resolutions  and 
ordinances,  but  this  could  hardly  be  counted  a  cure  for  deadlocks. 
If  the  president  had  the  same  right  as  aldermen  to  vote  on  all 
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propositions,  Lis  vote  might  as  often  make  a  tie  as  dissolve  one. 
But  the  reasoning  of  the  learned  counsel  illustrates  the  diflSculty  of 
maintaining  any  middle  ground.  It  was  either  the  intention  of  the 
Legislature  to  give  to  the  president  the  right  to  vote  the  same  as 
aldermen  on  all  propositions,  or  it  was  its  intention  to  give  him  the 
right  to  vote  only  in  case  of  a  tie  vote  upon  resolutions  and  ordi- 
nances. It  appears  to  me  that  there  is  no  escape  from  this  conclusion. 
That  it  was  not  the  intention  of  the  Legislature  to  invest  the  presi- 
dent with  all  the  powers  of  an  alderman  in  the  legislative  body 
seems  to  me  very  clear.  The  status  and  functions  of  the  president 
are  diflEerent  from  those  of  aldermen.  He  is  elected  as  a  city  officer 
by  the  city  at  large,  and  is  to  receive  a  salary  fixed  by  the  act.  His 
duties  are  defined  by  the  act  and  are  not  the  duties  imposed  upon 
the  aldermen.  He  is  to  p'^eside  at  the  meetings  of  the  common 
council ;  he  has  power  to  convene  the  common  council ;  he  is  made 
a  member  of  the  board  of  estimate  and  apportionment;  he  is 
required  to  ^^  discharge  such  other  duties  as  president  as  may  be 
defined  by  ordinances  of  the  common  council  and  other  provisions 
of  this  act "  (§  14),  and  he  has  the  right  to  vote  on  ordinances  and 
resolutions  in  case  of  a  tie.  ^^The  president  and  aldermen  thos 
elected  shall  constitute  the  common  council.^'  (§  13.)  Without 
doubt  he  may  be  regarded  as  a  member  of  that  body,  but  a  member 
with  diflEerent  powers  than  those  possessed  by  the  aldermen,  and 
not  clothed  with  aldermanic  powers.  Great  stress  is  laid  upon  the 
wording  in  section  29,  "  Each  member  shall  be  entitled  to  vote  for 
one  of  the  papers,"  and  it  is  urged  that  this  gives  the  president 
express  authority  to  vote  on  this  question.  There  appears  to  be  no 
special  reason  why  he  should  be  permitted  to  vote  on  this  question 
unless  he  is  a  voting  member  of  the  council  and  entitled  to  vote  on 
every  question.  I  see  no  particular  significance  in  the  use  of  the 
term  '^  each  member ; "  it  was  a  provision  restricting  a  member  from 
voting  for  more  than  one  paper  and  was  naturally  expressed  in  this 
way.  If  the  Legislature  had  intended  to  give  to  the  president  a 
right  to  vote  on  this  question  it  would  have  included  it  in  the  pro- 
vision (§  14)  conferring  a  power  to  vote  in  case  of  a  tie.  The  term 
*'  member"  is  used  very  often  in  this  act,  and  it  does  not  appear  to 
me  that  in  its  use  the  Legislature  intended  to  refer  to  any  one  other 
than  the  aldermen,  or  that  it  intended  to  include  the  president  or 
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to  give  hira  the  right  to  vote  in  matters  referred  to.  Section  15 
provides  for  the  choosing  of  a  clerk  who  may  be  removed  "  by  a 
vote  of  three-fourths  of  all  the  members."  Section  16,  "  The  presi- 
dent of  the  common  council  or  a  majority  of  its  members  may  call 
a  special  meeting."  Section  17,  "^  majority  of  all  its  metnbers 
shall  be  a  quorum."  Section  19, "  No  appropriation  of  money  shall 
be  made  *  *  *  except  by  an  ordinance  passed  by  threefourths 
of  all  the  members  *  *  *  j  and  no  ordinance  shall  be  passed 
*  *  *  authorizing  a  sale  or  lease  *  *  *  except  by  a  vote  of 
threefourths  of  all  the  members  of  the  common  council."  Section 
21,  after  the  mayor's  veto  the  ordinance  cannot  be  passed  "  unless 
threefourths  of  all  the  members  of  the  common  council "  vote  for 
it.  Section  25,  "  The  common  council  may  by  ordinances  passed  by 
two-thirds  of  all  its  members "  regulate  the  powers  and  duties  of 
any  city  oflScer  or  department.  Section  27,  no  expulsion  shall  take 
place  or  vacancy  be  declared  "  except  by  the  vote  of  three-fourths 
of  all  the  members  of  the  common  council."  Then  follows  section 
29,  before  quoted,  as  the  sole  reliance  for  authority  in  the  president 
to  vote :  "  Each  member  shall  be  entitled  to  vote  for  one  of  the 
papers."  Following  this  in  the  same  section  it  is  provided :  "  In 
case  any  of  the  official  papers  shall  refuse  or  fail  to  act  or  perform 
as  such  the  common  council  may  designate  another  paper  in  its 
place."  The  inquiry  is  pertinent  here :  Can  the  president  vote  on 
this  proposition  ?  The  '^  common  council "  must  designate ;  that  is, 
the  members  of  the  common  council ;  each  member  may  vote.  The 
act  authorizes  the  "  common  council "  to  do  many  things.  That  is, 
it  authorizes  each  member  of  the  common  council  to  vote  on  the 
subject,  and  the  act  would  have  no  greater  significance  if  it  had 
said  "  Each  member  shall  be  entitled  to  one  vote  "  on  the  question 
before  the  common  council.  To  give,  therefore,  to  this  form  of 
expression  occurring  in  section  29  the  meaning  claimed  for  it,  that 
it  confers  upon  the  president  the  power  to  vote  and  thereby  changes 
the  voting  force  in  the  common  council,  it  seems  to  me  does  violence 
to  the  otherwise  apparent  intention  of  the  Legislature.  It  punctures 
and  distorts  a  reasonable  governmental  scheme  and  creates  unneces- 
sary confusion  and  doubt  as  to  when  and  on  what  occasions  the 
president  may  exercise  the  functions  of  the  aldermen  and  when  not ; 
when  he  must  be  counted  in  determining  a  majority  vote  or  a  two- 
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thirds  or  three-fourths  vote  or  a  quorum.  If,  as  I  believe,  it  was 
the  intention  of  the  Legislature  not  to  make  the  president,  elected 
by  the  city,  a  member  of  the  legislative  body  except  so  far  as 
specific  functions  are  conferred,  viz.,  the  right  to  call  the  council 
together,  to  preside  at  their  meetings,  with  a  vote  upon  the  passage 
of  ordinances  and  resolutions  when  there  is  a  tie  in  the  legislative 
body,  then  we  have  a  scheme  workable  and  comprehensible,  a  legis- 
lative body  constructed  on  a  plan  analogous  to  that  of  other  legisla- 
tive bodies,  composed  of  members  from  each  separate  ward  of  the 
city,  giving  to  each  section  equal  representation  and  with  no  confu- 
sion as  to  the  meaning  of  the  plan  or  as  to  povvers  of  its  component 
parts.  This  is  a  general  act  and  affects  all  cities  of  the  second  class, 
and  no  confusing  interpretation  should  be  read  into  it  unless  it  is 
impossible  to  read  it  otherwise. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments against  the  Press  Company,  and  writ  of  mandamus  prayed 
for  be  directed  to  issue,  without  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  to  relator 
against  the  Press  Company,  and  the  writ  of  mandamus  prayed  for 
directed  to  issue,  without  costs. 


^ Fanny  F.  Wallace  and  Lulu  J.  Wallace,  as  Execu trices  and 

70  298, 

f  84  90  Widow  and  Sole  Heir  at  Law  and  Devisees  under  the  Will  of 
Edwin  R.  Wallace,  Deceased,  Respondents,  v.  The  Interna- 
tional Paper  Company  and  William  McEchron,  Appellants, 
Impleaded  with  Warren  Curtis  and  Others. 

Tax — effect  on  a  tax  sale  of  a  statement  by  the  Comptroller  that  there  woe  no  tax — 
chapter  908  of  1896  is  a  short  Statute  of  Limitations. 

A  statement  made  by  the  Comptroller  of  the  State  of  New  York  to  the  owner  of 
certain  lands  upon  which  an  unpaid  tax  was  then  a  lien,  to  the  effect  that  there 
was  no  unpaid  tax  thereon  for  the  year  in  question,  does  not  render  a  subsequent 
sale  of  the  land  for  such  unpaid  tax  void,  but  at  most  merely  voidable;  and 
where  the  owners  fail  to  assert  their  right  to  have  the  sale  set  aside  within  the 
time  fixed  by  section  132  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  they  cannot 
thereafter  assert  it.    (Per  Kellogg  and  Fubsman,  JJ.) 
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The  provision  of  the  Tax  Law  relative  to  the  effect  of  a  deed  executed  by  the 
Comptroller,  pursuant  to  a  tax  sale,  is  a  Statute  of  Limitations  and  applies  to 
such  a  case.    (Per  Parker,  P.  J.,  Smith  and  Chase,  JJ.) 

Appeal  by  the  defendants,  The  International  Paper  Company 
and  another,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plain  tiflEs,  entered  in  the  office  of  the  clerk  of  the  county  of 
Hamilton  on  the  28th  day  of  September,  1901,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  Fulton  Trial  Terra  before  the 
court  without  a  jury,  holding  that  certahi  taxes  had  been  paid  and 
that  plaintifEs  were  owners  of  two-thirds  of  1,128  acres  of  land  in 
the  northwesterly  comer  of  township  4,  Totten  and  Crossiield's  pur- 
chase, in  Hamilton  county,  and  William  McEchron,  one  of  the 
defendants,  had  no  interest  therein. 

Chriffin  <&  Ostrander^  for  the  appellants. 

Homer  Weston  and  WaMo  Weston,  for  the  respondents. 

Kellogg,  J. : 

This  case  Has  been  twice  tried.  The  testimony  on  the  second 
trial  does  not  in  any  material  respect  differ  from  the  testimony  pre- 
sented to  this  court  on  review  of  the  first  trial.  We  then  held  that 
the  books  in  evidence  from  the  office  of  the  State  Comptroller  (and 
the  same  books  were  in  evidence  on  the  second  trial)  showed  con- 
clusively a  tax  assessed  for  the  year  1862  upon  the  land  in  question 
included  in  a  larger  unallotted  tract ;  that  such  tax  was  called 
the  "  H.  H.  &  L.  Road  "  tax,  and  was  a  proper  lien  upon  the  prem- 
ises claimed  by  plaintiff  in  this  action.  No  one  testifies  to  hav- 
ing paid  this  tax  or  to  having  seen  it  paid.  No  receipt  for  this  tax 
was  oflFered  in  evidence  from  the  Comptroller's  office.  We  must, 
therefore,  conclude  that  the  tax  was  not  paid  before  the  sale  of  1871, 
and,  therefore,  the  Comptroller  had  jurisdiction  with  power  to 
enforce  payment.  Whatever  there  may  be  in  the  testimony  from 
which  any  inference  can  be  drawn  that  the  Comptroller  at  any  time 
before  the  sale  declared  to  plaintiffs  or  their  predecessors  in  title 
that  there  was  no  unpaid  tax  for  the  year  1862  on  these  lands  could 
at  most  only  make  the  sale  voidable.  The  fact  remains  that  there 
was  an  unpaid  tax  and  the  sale  was  not  void.  If  for  the  inferences 
suggested  the  sale  was  voidable,  this  infirmity  could  be  only  avail- 
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able  to  the  plaintiffs  by  the  assertion  of  their  rights  to  set  the  sale 
aside  within  the  time  fixed  by  the  Laws  of  1896  (Chap.  908,  §  132). 
They  failed  to  do  this,  and  it  is  too  late  to  make  the  defense  avail- 
able in  this  action. 

The  judgment  is  reversed,  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

FuRSMAN,  J.,  concurred ;  Parker,  P.  J.,  Smith  and  Chase,  JJ., 
concurred  in  result. 

Chase,  J.  (concurring) : 

Whether  or  not  the  Hamilton,  Herkimer  and  Lewis  road  tax  for 
1862  on  that  part  of  township  4  lying  in  the  town  of  Morehouse 
has  been  actually  paid  to  the  State,  the  evidence  on  the  last  trial,  in 
my  opinion,  discloses  a  state  of  facts  which  brings  this  case  within  the 
rule  laid  down  in  People  ex  rel.  Cooper  v.  Registrar  of  Arrears  (114 
N.  Y.  19).  Were  it  not  for  the  provisions  of  section  132  of -chapter  908 
of  the  Laws  of  1896  relating  to  the  effect  of  the  Comptroller's  deed,  I 
would,  for  the  reason  stated,  be  in  favor  of  affirming, the  judgment 
to  the  extent  of  the  lands  in  the  town  of  Morehouse  in  the  plain- 
tiff's deed  described.  It  is  very  doubtful  whether  the  land  described 
in  the  tax  deed  of  December  22, 1846,  is  identical  with  the  land 
described  in  the  tax  deed  of  December  29, 1886.  With  these  sug- 
gestions, I  concur  in  the  result  on  the  ground  that  the  Court  of 
Appeals  in  Meigs  v.  Roherts  (162  N.  Y.  371)  has  practically  held 
that  the  said  act  of  1896  is  a  Statute  of  Limitations  and  that  as 
such  it  applies  to  a  case  like  the  one  now  under  consideration,  not 
alone  for  the  reason  stated  by  Justice  Ksllogo,  but  generally  against 
the  plaintiff. 

Parker,  P.  J.,  and  Smiih,  J.,  concurrred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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Israel  P.  Gbant,  Respondent,  v.  Alice  P.  Smith,  as  Sole  Executrix, 
etc.,  of  Lewis  M.  Smith,  Deceased,  Appellant,  Impleaded  with 
Alice  P.  Smith,  Individually,  and  Others. 

Partnership  accounting — wTien  the  partners  are,  and  wJien  they  are  not,  entitled  to 
interest  on  money  advanced  to  the  firm. 

Where  the  shares  of  the  several  members  of  a  copartnership  in  the  partnership 
profits  depend  upon  the  amount  of  capital  furnished  by  them,  respectively, 
interest  should  not,  upon  an  accounting  between  the  partners,  be  allowed  on 
money  furnished  by  the  several  partners  as  part  of  the  original  capital  or  as 
an  addition  thereto,  but  when  the  amount  to  be  furnished  by  each  partner  is 
fixed  and  certain  and  the  share  of  each  of  the  respective  partners  in  tlie  part- 
nership profits  is  a  fixed  proportion  thereof »  advances  by  one  of  the  partners, 
in  excess  of  his  prescribed  proportion,  although  credited  to  the  special  account 
of  such  partner  and  called  capital  of  the  firm,  are,  as  between  the  partners, 
loans  and  advancements  for  the  benefit  of  the  partnership  and  interest  should 
be  allowed  thereon. 

Appeal  by  the  defendant,  Alice  P.  Smith,  as  sole  executrix,  etc., 
of  Lewis  M.  Smith,  deceased,  from  portions  of  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Chemung  on  the  27th  day  of  May,  1901, 
upon  the  report  of  a  referee  in  an  action  for  an  accounting. 

A,  C.  Eustace  and  J.  P.  Eustace^  for  the  appellant. 

H.  H.  HockweUj  for  the  respondent. 

Chase,  J. : 

This  is  an  action  for  an  accounting.  The  plaintiff  and  the  defend- 
ant's intestate  were  partnere.  Their  respective  interests  in  the 
partnership  and  the  amount  that  each  was  to  contribute  to  the 
capital  of  tlie  firm  was  fixed  and  certain.  The  only  question  arising 
on  this  appeal  relates  to  the  allowance  to  the  plaintiff  of  interest  on 
the  amounts  advanced,  paid  out  and  expended  by  him  for  the  bene- 
fit of  the  partnership  in  excess  of  the  amount  required  by  the 
partnership  agreement. 

The  rule  in  regard  to  the  allowance  of  interest  on  an  accounting 
between  partners  has  been  recently  stated  by  the  Court  of  Appeals 
in  the  case  of  Hodgers  v.  Clement  (162  N.  T.  422).    In  that  case 
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the  court  say :  "  If  the  moneys  advanced  by  the  plaintiflf  to  the  firm 
were  contributions  of  capital  or  additions  to  plaintiffs  capital,  then 
he  was  not  entitled  to  interest  on  the  same  since  he  must  rely  upon 
the  profits  of  the  business  to  compensate  him  for  the  investment 
unless  there  was  a  special  agreement  between  the  partners  that 
interest  should  be  allowed.     *     *     * 

'*  But,  on  the  other  hand,  if  the  moneys  so  paid  or  advanced  by  the 
plaintifE  for  the  use  of  the  firm  were  in  fact  loans,  and  the  plaintiflf 
as  to  such  advances  was  a  creditor  of  the  firm,  he  stands  upon  the 
same  footing  as  any  other  creditor  with  respect  to  the  right  to  be 
allowed  interest  upon  the  accounting.  A  partner  may  loan  money 
to  the  firm  of  which  he  is  a  member,  and  when  he  does  his  right  to 
interest  is  to  be  determined  in  the  same  way  as  that  of  any  other 
creditor.  In  such  cases  the  general  rule  is  to  allow  interest  upon 
the  advances,  although  there  was  no  express  agreement  by  the  firm 
to  pay  it,  in  the  absence  of  some  agreement  to  the  contrary,  express 
or  implied.  The  right  to  interest,  or  an  agreement  to  pay  or  allow 
it,  is  to  be  implied  in  such  cases  without  any  express  promise  as  in 
like  transactions  between  parties  holding  no  partnership  relations  to 
each  other." 

Where  the  share  of  the  several  partners  in  a  partnership  venture 
depends  upon  the  capital  furnished  by  them,  respectively,  it  is  very 
clear  that  interest  should  not  be  allowed  on  moneys  furnished  to  the 
partnership  as  capital,  either  under  the  original  agreement  or  as  addi- 
tions thereto,  but  when  the  amount  to  be  furnished  by  each  partner 
is  fixed  and  certain,  and  the  share  of  each  of  the  respective  partners 
in  the  profits  of  the  partnership  venture  is  a  fixed  proportion  thereof, 
advances  by  one  of  the  partners  in  excess  of  his  prescribed  propor- 
tion, although  credited  to  the  special  account  of  such  partner  and 
called  capital  of  the  firm,  are  in  fact,  as  between  the  partners,  loans 
and  advancements  for  the  benefit  of  the  partnership,  and  equity 
requires  that  interest  should  be  allowed  thereon.  We  see  no  reason 
for  interfering  with  the  findings  of  the  referee  herein,  and  such 
findings  are  suflicient  to  sustain  the  judgment.  Judgment  should 
be  aflSrmed,  with  costs. 

All  concurred. 

Judgment  unanimously  aflBrmed,  with  costs. 
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William  J.  Faith,  as  Administrator,  etc.,  of  William  J.  Faith,  Jk., 
Deceased,  Respondent,  v.  The  Ulster  and  Delaware  Railroad 
Company,  Appellant. 

William  J.  Faith,  Respondent,  v.  The  Ulster  and  Delaware 
Railroad  Company,  Appellant. 

William  J.  Faith,  as  Administrator,  etc.,  of  Margaret  Watson 
Faith,  Deceased,  Respondent,  v.  The  Ulster  and  Delaware 
Railroad  Company,  Appellant. 

JDeposition  not  certified  to  have  been  read  to  the  witness  norJUed  toithin  ten  days  — 
suppressed  unless  so  certified  and  unless  an  order  to  file  it  nunc  pro  tunc  he 
obtained. 

Where  on  an  appeal  from  an  order  denying  a  motion  to  suppress  the  deposition 
of  a  witness,  it  appeared  that  the  referee  who  took  the  deposition  failed  to  certify 
that  it  was  read  over  to  the  witness  and  subscribed  by  her,  and  that  the  report 
of  the  referee  and  the  original  minutes  of  the  examination  were  not  filed  in  the 
office  of  the  clerk  of  the  county  in  which  the  action  was  brought  within  ten  days 
after  the  deposition  was  taken,  both  of  which  are  required  by  the  statute,  the 
Appellate  Division  considered  that  the  deposition  should  be  suppressed  unless 
the  respondents  obtained  a  certificate  from  the  referee,  before  whom  the  depo- 
sition was  taken,  showing  that  after  it  was  completed  it  was  carefully  read  to, 
and  subscribed  by,  the  witness,  and  also  obtained  an  order  from  the  Special 
Term  allowing  the  certificate  and  the  deposition  to  be  filed  with  the  clerk  of 
the  county  in  which  the  action  was  brought  nunc  pro  tunc  as  of  a  date  within 
ten  days  of  the  day  on  which  the  deposition  was  taken,  and  should  actually 
so  file  such  certificate  and  deposition. 

Appeal  by  the  defendant.  The  Ulster  and  Delaware  Railroad 
Company,  in  each  of  the  above-entitled  actions,  from  an  order  of 
the  Supreme  Court,  made  at  the  Rensselaer  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Ulster  on  the 
7th  day  of  January,  1902,  denying  a  motion  made  by  the  defendant 
to  suppress  and  set  aside  the  deposition  and  examination  of  Mar- 
garet Watson  Faith. 

Lewis  E,  Carr  and  Arriod  Van  Etten^  for  the  appellant. 

Sumner  B.  Stiles^  Francis  L,  Wellman  and  (7.  Sheldon  Ca/r(h 
thersy  for  the  respondent. 
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Chase,  J. : 

On  the  6th  day  of  October,  1900,  a  collision  occnrred  between 
the  engine  of  a  passenger  train  on  the  defendant's  road  and  a  wagon 
drawn  by  one  horse,  by  which  the  driver  of  the  horse  and  one  Wil- 
liam J.  Faith,  Jr.,  were  killed,  and  one  Margaret  Watson  Faith  was 
injured.  Thereafter  William  J.  Faith,  as  administrator  of  William 
J.  Faith,  Jr.,  his  son,  brought  an  action  against  the  defendant  to 
recover  damages  for  the  death  of  said  WilUam  J.  Faith,  Jr.,  and 
alleged  that  said  death  was  wholly  caused  by  the  negligence  of  the 
defendant.  William  J.  Faith  individually  brought  an  action  against 
the  defendant  to  recover  for  loss  of  services  of  Margaret  Watson 
Faith,  his  wife,  and  for  medical  attendance  and  services  in  the  care 
of  his  said  wife.  Margaret  Watson  Faith  also  brought  an  action 
against  the  defendant  to  recover  damages  for  her  injuries.  Issue 
was  joined  in  each  of  these  actions,  the  place  of  trial  being  Ulster 
county.  On  the  26th  day  of  March,  1901,  an  order  was  obtained 
entitled  in  the  three  actions  for  the  examination  of  said  Margaret 
Watson  Faith.  Such  examination  was  had  in  New  York  city 
before  a  referee  on  the  27th  day  of  March,  1901,  as  provided  by 
said  order.  On  the  29th  day  of  March,  1901,  said  Margaret  Wat- 
son Faith  died.  The  action  brought  by  Margaret  Watson  Faith 
has  abated.  Since  the  death  of  Margaret  Watson  .Faith  said  Wil- 
liam J.  Faith,  as  her  administrator,  has  brought  another  action 
against  the  defendant  to  recover  damages  for  her  death.  On  the 
29th  day  of  March,  llfOl,  another  order  was  made  in  regard  to 
using  the  deposition  of  Margaret  Watson  Faith  in  an  action  there- 
after brought  by  the  husband.  It  will  be  sufficient  to  determine  in 
regard  to  the  eflEect  of  that  order  when  an  action  contemplated  by 
such  order  is  commenced.  The  report  of  the  referee  and  the  orig- 
inal minutes  of.  the  examination  of  Margaret  Watson  Faith  were 
tiled  in  the  clerk's  office  of  the  county  of  New  York  on  the  2d  day 
of  April,  1901.  On  the  16th  day  of  April,  1901,  plaintiffs,  by  an 
order  of  the  court,  removed  said  report  and  minutes  from  the  tiles 
in  New  York  county,  but  they  were  not  tiled  with  the  clerk  of 
Ulster  county  until  May  25,  1901.  On  the  7th  day  of  December, 
1901,  the  defendant  moved  at  Special  Term  to  suppress  and  set 
aside  said  deposition.  Such  motion  was  made  on  affidavits  and  also 
on  all  the  papers  and  proceedings  in  the  actions.     The  defendant 
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urged  various  grounds  for  suppressing  and  setting  aside  the  deposi- 
tion, but  the  motion  was  denied,  and  from  the  order  denying  the 
motion  this  appeal  is  taken.  It  does  not  appear  that  the  deposition 
was  read  to  the  person  examined  before  it  was  subscribed  by  her, 
and  it  was  not  filed  in  the  office  of  the  clerk  of  Ulster  county 
until  about  two  months  after  it  was  taken  and  subscribed.  The 
statutory  provision  (Code  Civ.  Proc.  §  880)  in  regard  to  reading  a 
deposition  to  the  person  examined  after  the  same  is  completed,  and 
also  in  regard  to  filing  the  same  within  ten  days,  cannot  be  disre- 
garded. Depositions  are  taken  apart  from  the  court  and  jury  before 
whom  the  same  are  to  be  used,  and  by  whom  the  evidence  contained 
therein  is  to  be  weighed.  Great  care  should  be  exercised  in  taking 
the  evidence,  and  every  reasonable  precaution  should  be  taken  to 
see  that  the  person  examined  fully  understands  and  appreciates  the 
deposition  before  the  same  is  subscribed.  The  serious  illness  and 
extreme  weakness  of  the  person  examined  in  this  case  emphasizes  the 
necessity  of  holding  that  the  language  of  the  statute  in  regard  to 
the  manner  of  taking  and  certifying  a  deposition  is  mandatory. 
When  a  deposition  has  been  taken  it  may  be  used  by  either  party. 
Each  party,  therefore,  has  an  interest  in  having  it  filed  in  the  proper 
<5lerk's  oflSce.  Delay  in  filing  a  deposition  subjects  it  to  additional 
danger  of  being  altered,  mutilated  or  destroyed.  If  a  deposition 
<»n  be  retained  by  one  party  for  nearly  two  months  after  it  has  been 
taken,  it  might  result  in  seriously  interfering  with  the  conduct  of 
the  case,  or  perhaps  wholly  prevent  its  use  as  evidence  on  the  trial. 
The  plaintiffs  assert  that  the  deposition  was  read  to  the  person 
examined  before  it  was  subscribed  by  her,  and  that  a  certificate  can 
be  obtained  showing  compliance  with  the  statute,  and  that  they  can 
satisfactorily  explain  the  failure  to  have  the  referee  make  the 
required  certificate,  and  also  the  failure  to  file  the  deposition  as  also 
required  by  the  statute. 

Whether  the  plaintiffs  can  explain  the  failure  to  comply  with  the 
statute  snfiSciently  to  obtain  an  order  to  file  a  new  certificate  and 
the  deposition  as  signed  nunc  pro  ttmCj  must  be  left  to  be  deter- 
mined by  the  court  at  Special  Term. 

All  concurred,  except  Fubsman,  J.,  not  sitting. 
App.  Div.— Vol,  LXX-        20 
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Order  reversed,  with  ten  dollars  costs  and  disbursements.  The 
motion  to  suppress  and  set  aside  the  deposition  granted,  with  ten 
dollars  costs,  unless  the  plaintiffs,  within  thirty  days  from  the  entry 
and  service  of  this  order,  obtain  a  certificate  from  the  referee  before 
whom  the  deposition  was  taken  showing  that  the  same  when  com- 
pleted was  carefully  read  to  and  subscribed  by  the  person  examined, 
and  also  obtain  and  enter  an  order  from  the  Special  Term  upon  notice 
allowing  such  certificate,  and  the  deposition  as  filed  to  be  filed  with 
the  clerk  of  Ulster  county  ntmc  pro  tunOj  and  as  of  a  day  within 
ten  days  after  March  27, 1901,  and  actually  so  file  such  certificate 
and  deposition.  This  order  shall  not  be  construed  as  in  any  way 
interfering  with  the  discretion  of  the  Special  Term  in  any  question 
presented  on  the  application  for  relief  herein. 


Charles  H.  Turner,  Respondent,  v.  Thomas  S.  Walker,  Appellant* 

Venue — of  an  actum  by  a  wndor  to  compel  a  vendee  to  apedficaUy  peiform  a  contract 

to  buy  land. 

An  action  brought  to  compel  the  vendee  in  a  land  contract  to  accept  the  title 
tendered  by  the  vendor  and  to  pay  the  contract  price  therefor,  is  an  action 
brought  "to  procure  a  judgment  establishing,  determining,  defining,  forfeiting, 
annulling,  or  otherwise  affecting  an  estate,  right,  title,  lien  or  other  interest  in 
real  property,"  within  the  meaning  of  section  982  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  such  an  action  shaU  be  brought  in  the  county  where 
the  land  is  situated. 

Appeal  by  the  defendant,  Thomas  S.  Walker,  from  an  order  of 
the  Supreme  Court,  made  at  the  Montgomery  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Franklin  on  the 
8th  day  of  July,  1901,  denying  the  defendant's  motion  to  change 
the  place  of  trial  of  the  action  from  the  county  of  Franklin  to  the 
county  of  Hamilton. 

The  complaint  avers  that  a  written  contract  for  the  sale  and 
purchase  of  land  in  Hamilton  county,  describing  it,  was  entered 
into  between  the  parties  at  the  agreed  price  of  ten  dollars  ($10)  per 
acre,  the  total  amount  of  the  purchase  to  be  ascertained  by  a  survey 
of  the  land  and  a  determination  thereby  of  the  number  of  acrea 
covered  by  the  contract ;  that  such  survey  was  made,  the  number  of 
acres  found  to  bo  2,481  and  72-100,  and  the  whole  amount  of  the 
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purchase  price  thereby  fixed  at  twenty-four  thousand  eight  hundred 
and  seventeen  dollars  and  twenty  cents  ($24,817.20) ;  that  the  plaintiff 
executed  a  good  and  sufficient  deed  of  this  land  and  tendered  the 
same  to  the  defendant ;  that  defendant  refused  to  accept  it  and 
refused  to  pay  the  purchase  price.  The  complaint,  thereupon, 
prays  for  a  judgment  requiring  the  defendant  to  perform  the  agree- 
ment, and  pay  the  purchase  price  to  the  plaintiff. 

The  answer  denies,  among  other  things,  the  making  of  the  con- 
tract, and  sets  up  various  other  matters  by  way  of  defense.  With 
the  answer  the  defendant  served  a  demand  that  the  place  of  trial  be 
changed  from  Franklin  to  Hamilton  county.  This  demand  being 
disregarded,  the  defendant  moved  upon  the  pleadings  and  upon  an 
affidavit  showing  service  of  the  demand  for  an  order  changing  the 
place  of  trial  to  Hamilton  county  upon  the  ground  that  the  action 
related  to  lands  situate  in  that  county  and  is,  therefore,  local  in 
character.  The  motion  was  denied  at  Special  Term,  and  from  the 
order  denying  it  this  appeal  is  taken. 

A.  Walker  Otis,  for  the  appellant.  .       «    - 

Frederick  Q.  Paddock^  for  the  respondent 

Fursman,  J. : 

Section  982  of  the  Code  of  Civil  Procedure  provides  that  certain 
actions  "  must  be  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated."  Enumerated  among  these 
are  actions  "to  procure  a  judgment  establishing,  determining, 
defining,  forfeiting,  annulling,  or  otherwise  affecting  an  estate, 
right,  title,  lien,  or  other  interest  in  real  property."  The  scope  and 
object  of  this  action  is  to  compel  the  defendant  to  accept  a  deed  of 
land  and  to  pay  the  alleged  agreed  price  therefor.  It  is  not  an 
action  for  damages  for  a  breach  of  contract,  but  to  enforce  per- 
formance of  a  conti-act  relating  to  lands,  to  compel  the  acceptance 
of  a  title  to  lands.  It  is  in  no  sense  an  action  for  damages.  It  is 
simply  an  action  to  compel  a  specific  performance  of  a  contract 
relating  to  the  sale  and  transfer  of  title  to  real  property.  If  the 
action  had  been  brought  by  the  defendant  against  the  plaintiff  to 
compel  the  execution  and  delivery  of  a  deed  there  can,  of  course, 
be  no  doubt  that  the  action  would  be  locaK  because  section  982 


Digitized  by 


Google 


308  PEOPLE  V.  JOHNSON*. 

Third  Department,  March  Term.  1902.  [Vol.  70. 

expressly  declares  that  such  an  action  must  be  brought  in  the  county 
where  the  subject-matter  of  the  action  is  situated.  In  what  way 
does  such  an  action  differ  from  one  to  compel  the  acceptance  of  a 
deed  ?  We  think  the  subsequent  clause  of  the  section  above  quoted 
was  intended  to  embrace  actions  of  this  character,  and,  indeed,  all 
actions  affecting  the  transfer  of  title  to  real  property  not  therein 
before  enumerated. 

The  action,  as  above  indicated,  is  not  alone  to  recover  the  pur- 
chase price,  certainly  not  to  recover  damages  for  a  breach  of  con- 
tract, but  to  compel  the  defendant  to  take  title  to  the  land  described 
in  the  complaint,  as  well  as  to  pay  the  purchase  price  therefor. 

We  think,  therefore,  that  the  action  is  governed  by  section  982 
and  must  be  tried  in  Hamilton  county,  or  according  to  the  pro- 
visions of  the  Code  in  Fulton  county,  Fulton  and  Hamilton  counties 
being  regarded  as  one.    (Code,  §  232.) 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs  to  appellant  to  abide  event. 


The  People  of  the  State  of  New  Yoek,  Eespondent,  v.  Mary 
Johnson,  Appellant. 

drcunutantial  emdonee  of  the  crime  of  areon — to  jtuttfy  a  eonvietian  it  must  be 
ineonristent  with  innocence. 

To  justify  a  conyictioa  upon  circumstaotlal  evidence  the  circumstances  must  not 
only  point  to  guilt,  but  must  also  be  absolutely  inconsistent  with  innocence, 
that  is,  the  inference  of  guilt  must  be  the  only  one  that  can  reasonably  be 
drawn  from  the  facts. 

What  circumstances,  adduced  on  the  trial  of  an  indictment  charging  the  defend- 
ant with  burning  her  dwelling  house  for  the  purpose  of  obtaining  the  insurance 
thereon,  are  insufficient  to  sustain  a  conviction,  considered. 

Shith,  J.,  dissented. 

Appeal  by  the  defendant,  Mary  Johnson,  from  a  judgment  of 
the  County  Court  of  Tioga  county  in  favor  of  the  plaintiflF,  entered 
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in  tlie  office  of  the  clerk  of  the  county  of  Tioga  on  -the  10th  day  of 
December,  1901,  upon  the  verdict  of  a  jury  convicting  her  of  the 
crime  of  arson  in  the  second  degree,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  10th  day  of  December,  19Q1,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Martin  S.  1/ynchy  for  the  appellant. 

Oaoanr  B.  Olezen^  for  the  respondent. 

FURSMAN,  J. : 

The  indictment  charges  that  on  July  4,  1900,  at  Newark  Valley 
in  the  county  of  Tioga  the  defendant  willfully  and  feloniously  set 
fire  to  and  burned  in  the  night  time  a  dwelling  house  then  owned 
and  occupied  by  her,  in  which  at  the  time  there  was  no  human 
being  except  herself,  and  that  Badford  aided  and  abetted  the  com- 
mission thereof  by  procuring  certain  policies  of  insurance  to  be 
issued  upon  the  dwelling  house,  and  by  directly  and  indirectly 
counseling,  etc.,  the  defendant  to  commit  the  same.  Stated  in  full, 
the  proof  made  by  the  prosecution  at  the  trial  is  this :  The  defend- 
ant had  lived  with  Eadford  at  a  boarding  house  in  Buffalo  as  his 
wife  ;  in  December,  1898,  one  Curry  transferred  to  the  defendant, 
then  known  as  Ellen  Grey,  some  real  estate  and  furniture  in  Buffalo, 
and  afterwards  Curry  sold  it  to  Eadf ord.  The  defendant  purchased 
the  house  in  Newark  Valley  in  February,  1900,  for  which  she  paid 
in  money  and  property  about  four  thousand  dollars  ($4,000) ;  she 
bought  it  through  Eadford  from  Meyers ;  the  conveyance  to  her 
was  expressly  subject  to  two  mortgages,  one  for  two  thousand  dol- 
lars ($2,000)  and  the  other  for  four  thousand  dollars  ($4,000),  thus 
making  the  entire  purchase  price  about  ten  thousand  dollars 
($10,000).  On  the  11th  day  of  June,  1900,  she  procured  a  policy 
of  insurance  on  the  house  for  three  thousand  dollars  ($3,000),  pay- 
able to  the  German  Bank  of  Buffalo,  the  then  holder  of  one  of  the 
mortgages,  and  July  19, 1899,  a  policy  of  insurance  for  "  not  exceed- 
ing three  thousand  dollars  "  ($3,000),  loss  payable  to  Eadford  as  sec- 
ond mortgagee  (this  policy  was  for  one  year,  and  was  on  the  5th  of 
May,  1900,  assigned  by  Eadford).  The  house  burned  was  the  best 
in  Newark  Valley,  and  although  it  cost  about  sixteen  thousand  dol- 
lars ($16,000)  to  build  and  was  in  excellent  repair,  owing  to  the  fact 
that  there  was  no  market  for  such  property  in  Newark  Valley  it 
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was,  in  the  opinion  of  some  witnesses,  worth  no  more  than  four 
thousand  dollars  ($4,000).  After  tlie  purchase  the  defendant 
received  and  placed  in  it  three  consignments  of  second-liand  furni- 
ture, including  an  organ  and  a  number  of  pictures,  and  also  a  quan- 
tity of  drugs  in  boxes. 

Among  the  furniture  was  that  bought  from  Curry,  and  the  whole 
was  sufficient  to  properly  furnish  a  house  of  this  character.  One 
witness  for  the  prosecution  (Pierson)  testified  that  he  helped  carry 
about  one-half  a  carload  of  furniture  into  the  house  and  that  it 
was  new.  After  the  arrival  of  the  furniture,  and  on  the  11th  day 
of  June,  1900,  the  defendant  procured  a  policy  of  insurance  for  one 
thousand  dollars  ($1,000)  covering  household  furniture,  jewelry, 
wearing  apparel,  pictures  and  many  other  things,  and  on  the  six- 
teenth day  of  June  another  policy  covering  the  same  property  for 
one  thousand  five  hundred  dollars  ($1,600).  All  the  property  speci- 
fied in  the  proofs  of  loss  was  in  the  house  when  it  burned.  Made  a 
compulsory  witness  before  a  sheriflE's  jury,  the  defendant  testified 
that  she  had  never  lived  under  any  other  name  than  Mary  Johnson. 
She  testified  that  she  first  discovered  the  fire  in  the  kitchen,  and  the 
prosecution  gave  evidence  that  the  fire  was  not  in  the  kitchen  but  in 
the  elevator,  or  a  room  ofE  the  kitchen.  She  testified  that  on  discov- 
ing  the  fire  she  ran  to  the  "  fire  hall,"  a  few  rods  distant,  scream- 
ing, and  concerning  this  the  prosecution  gave  evidence  that  the  first 
alarm  was  given  by  a  man  named  Halliday.  The  prosecutioii  also 
gave  evidence  that  after  the  fire  had  been  burning  a  considerable 
time  something  dropped  down  the  elevator  shaft  which  water 
did  not  extinguish,  though  the  chemical  engine  did.  This  con- 
stituted the  evidence  of  the  prosecution.  It  is  a  settled  principle 
of  criminal  law  that  to  justify  a  conviction  upon  circumstaTi- 
tial  evidence,  the  circumstances  must  not  only  point  to  guilt,  but 
must  also  be  absolutely  inconsistent  with  innocence.  The  infer- 
ence of  guilt  must  be  the  only  one  that  can  reasonably  be  drawn 
from  the  facts.  {Poole  v.  People,  80  N.  Y.  645;  People  v. 
Harris^  136  id.  423.)  Analyzed,  and  applied  to  the  inquiry 
whether  there  was  sufficient  proof  to  justify  this  conviction  the  evi- 
dence is  this :  The  defendant's  true  name  is  Mary  Johnson ;  she 
falsely  stated  before  the  sheriff's  jury  that  she  had  never  been  known 
by  any  other  name.    This  was  wholly  immaterial  upon  the  question 
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of  her  guilt,  and  is  easily  accounted  for  upon  grounds  quite  con- 
sistent with  innocence.  She  bought  the  propertj'  in  Newark  Valley 
and  paid  a  fair  price  for  it.  She  had  it  insured  as  collateral  to  two 
mortgages  already  existing  upon  it,  one  of  which  was  held  by  Ead- 
ford  with  whom  she  had  lived  as  his  wife,  but  Eadford  had  parted 
with  his  policy  before  the  fire,  and  had,  therefore,  no  interest  in  the 
destruction  of  the  property.  She  moved  into  it  a  quantity  of  furni- 
ture sufficient  to  furnish  it  throughout,  and  insured  this  for  two 
thousand  five  hundred  dollars  ($2,500),  but  this  furniture  was,  con- 
cededly,  all  in  the  house  at  the  time  of  the  fire,  and  there  is  no  proof 
worthy  of  the  name  that  it  was  not  fully  worth  the  amount  for 
which  it  was  insured.  She  asserted  that  she  discovered  the  fire  in 
the  kitchen,  when  in  fact  it  was  in  a  small  room  or  shaft  adjoining 
the  kitchen,  a  mistake  easily  made  in  the  hurry  and  excitement  of 
the  moment.  She  stated  that  she  gave  an  immediate  and  first  alarm, 
whereas  others  thought  it  was  given  by  a  man  named  Halliday. 
After  the  fire  was  well  under  way  something  on  fire  dropped  down 
the  elevator  shaft  which  was  not  easily  extinguished,  but  there  were 
two  packages  of  drugs  in  the  house,  the  nature  of  which  is  unknown 
which  may  have  caused  this.  On  this  proof  was  the  defendant 
justly  convicted?  "We  think  not.  There  was  barely  enough  to 
excite  suspicion,  but  by  no  means  enough  to  establish  beyond  a  rea- 
sonable doubt  that  the  fire  was  of  incendiary  origin,  or  to  overcome 
the  presumption  of  innocence  with  which  the  law  clothes  the  accused. 
Every  material  circumstance  proved  is  as  consistent  with  innocence 
as  with  guilt,  and  taken  as  a  whole  falls  far  short  of  proving  that 
this  was  an  incendiary  fire.  There  was  nothing  to  be  gained  by  it 
to  either  Eadford  or  the  defendant.  It  seems  to  us  that  she  was 
accused,  tried  and  convicted  upon  a  mere  suspicion  that  because  she 
had  led  to  some  extent  an  immoral  life,  and  had  sustained  at  one 
time  improper  relations  with  Radford  she  must  be  guilty  of  the 
crime  charged.  But  the  law  requires  that  the  evidence  of  guilt  in 
a  criminal  case  shall  be  clear  and  decisive,  leaving  no  reasonable 
doubt  in  the  mind,  ^sty  that  a  crime  had  been  committed,  and, 
seoondj  that  the  accused  committed  it.  It  will  not  do  to  convict 
upon  a  mere  possibility.  The  proof  must  be  convincing,  and  unex- 
plainable  upon  any  theory  consistent  with  innocence.  We  do  not 
think  that  such  was  the  case  here,  and,  therefore,  conclude  that  the 
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judgment   of    conviction  must   be   reversed   and    the   defendant 
discharged. 

All  concurred,  except  Smith,  J.,  dissenting ;  Pabkeb,  P.  J.,  not 
voting. 

Judgment  of  conviction  reversed  and  defendant  discharged. 


John  De  Witt  Peltz,  as  Trustee  under  the  Last  Will  and  Testa- 
ment of  Billings  P.  Learned,  Deceased,  Plaintiff,  v.  Harriet 
W.  Learned  and  Others,  Defendants. 

Tnist  e»iaU — oMessmenU  for  iewersand  pavements  made  during  a  life  estate, 
charged  against  the  principal  of  the  trust  fund, 

A  testator  devised  certain  city  real  estate  to  a  trustee  in  trust  to  receive  the 
income  thereof  and  pay  the  same  over  to  his  daughter  during  her  life,  the  will 
providing  that  at  the  death  of  the  daughter,  the  trustee  should  convey  the 
property  to  such  persons  as  the  daughter  might  appoint  by  her  last  will  and 
testament,  and  that  in  the  event  of  her  failure  to  exercise  the  power  of  appoint- 
ment the  property  should  pass  to  her  issue  then  living.  During  the  continu- 
ance of  the  trust  the  city  constructed  sewers  and  vitrified  brick  pavements 
along  the  streets  upon  which  the  various  parcels  of  real  estate  were  situated 
and  levied  assessments  to  defray  the  expense  thereof  upon  such  real  estate. 
The  testator's  daughter  was  then  forty -four  years  old  and  unmarried, 

BM,  that  the  sewers  and  pavements  were  permanent  improvements  and  that,  in 
view  of  the  peculiar  provisions  of  the  will  and  of  the  fact  that  there  was  no 
remainderman  in  existence,  the  entire  amount  of  the  assessments  should  be 
charged  against  the  principal  of  the  trust  estate. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Martin  T.  Nachtmcmn,  for  the  plaintiff. 

Lea/med  Romdy  for  the  defendant  Harriet  W.  Learned. 

William  £.  Learned^  for  the  defendants  Lydia  L.  Hand  and 
others. 

FURSMAN,  Jf . : 

In  and  by  his  last  will  Billings  P.  Learned  gave,  devised  and 
bequeathed  to  Leonard  G.  Hun  in  trust  certain  real  estate  situate 
in  the  city  of  Albany  to  receive  the  income,  rents,  issues  and  profits 
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thereof  and  pay  the  same  over  to  his  daughter  Harriet  during  her 
life.  Bj  the  terms  of  the  will  the  trust  is  to  cease  at  her  death, 
and  thereupon  the  trustee  is  to  convey  and  assign  the  property  to 
such  person  or  persons  as  she  may  by  her  last  will  appoint,  and  in 
case  she  fails  to  exercise  this  power  of  appointment  the  same  is  to 
go  to  her  issue  then  living.  It  appears  from  the  statement  sub- 
mitted that  under  the  3d  subdivision  of  the  residuary  clause  of  the 
will  there  has  come  into  the  hands  of  the  trustee  certain  personal 
property  which  is  held  by  him  upon  the  same  trust  as  the  real  estate 
above  mentioned.  John  De  Witt  Peltz  has  been  substituted  as 
trustee  in  the  place  of  Hun.  Harriet  is  forty-four  years  old  and 
unmarried.  The  city  of  Albany  has  constructed  certain  sewers  and 
put  down  certain  vitrified  brick  pavements  along  the  streets  upon 
which  the  various  parcels  of  real  estate  are  situated,  and,  as  author- 
ized and  empowered  by  law  to  do,  has  levied  assessments  for  the 
expense  thereof  upon  such  real  estate.  Under  the  charter  some  of 
these  assessments  may  be  paid  in  installments,  interest  being  charge- 
able on  the  deferred  payments,  and  that  course  has  been  pursued 
by  the  trustee.  On  these  facts  we  are  asked  to  determine  whether 
these  assessments  should  be  paid  out  of  the  principal  of  the  trust 
estate  or  out  of  the  income  derived  therefrom,  and  whether  an 
apportionment  should  be  had  between  the  principal  and  income. 

We  think  the  sewers  and  pavements  must  be  considered  to  be  per- 
manent improvements.  The  law  which  authorizes  the  cost  of  their 
constrnction  to  be  assessed  upon  the  property  "  intended  to  be  bene- 
fited "  (see  §  29,  tit.  9,  chap.  298  of  1883)  proceeds  upon  the  assump- 
tion that  it  is  thereby  made  of  greater  permanent  value.  While  it  is 
true  that  sewers  and  pavements  will  wear  out  with  time  and  use  the 
same  is  equally  true  of  almost  all  material  structures,  and  it  seems  to 
be  the  rule  now  that  new  structures  added  to  the  land  which  are  of  a 
beneficial  character  are  to  be  regarded  as  permanent  improvements. 
As  between  the  owner  and  the  city  the  land  is  primarily  liable  for  the 
assessments,  since  such  assessments  are  made  liens  thereon,  and  the 
land  may  be  sold  to  pay  them,  but  as  between  the  life  tenant,  who  has 
the  present  beneficial  estate,  and  the  remainderman,  to  whom  the  land 
is  to  ultimately  come,  equity  will  sometimes  apportion  the  cost  of  such 
improvements  as  are  here  involved.  (Thomas  v.  Lvans^  105  N.  T. 
611.)    In  Peek  v.  Sherwood  .(56  id.  615)  there  was  a  municipal 
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assessment  for  flagging  a  sidewalk,  and  the  court  held  that  the  cost 
should  be  apportioned  between  the  life  tenant  and  remainderman, 
and  in  StilweU  v.  Dotighty  (2  Bradf.  311)  a  like  apportionment  of 
the  cost  of  a  sewer  was  upheld.  There  is,  however,  no  fixed  rule. 
Each  case  must  depend  on  its  own  circumstances.  {Chamberlin  v. 
Glea807i,  163  N.  Y.  218,  219.)  In  the  present  case,  however,  there 
is  no  remainderman  in  existence.  Harriet  has  the  whole  income 
during  her  life,  and  may  dispose  of  the  body  of  the  estate  by  will, 
for  this  is  the  effect  of  the  direction  to  the  trustee  contained  in  the 
will  of  Billings  Learned  to  convey  the  property  at  her  death  to  such 
person  as  she  may  by  her  will  appoint.  Failing  this,  it  is  to  go  to 
her  children.  Failing  both,  it  is  undisposed  of  by  the  will.  It  was 
apparently  given  to  the  trustee  for  her  use  and  benefit.  It  may  be 
assumed,  also,  that  he  fully  understood  that  in  the  city  of  Albany 
sewers  and  street  improvements  were  likely  to  be  constructed,  and 
that  the  law  charged  the  expense  of  this  construction  against  the 
real  estate  benefited.  I  think,  therefore,  that  it  may  be  justly  con- 
cluded that  his  intention  was  that  the  body  of  the  estate  should  bear 
these  expenses,  so  that  her  income  should  not  be  lessened,  except  as 
it  must  necessarily  be  lessened  by  diminishing  the  source  from  which 
it  is  derived.  The  suggestion  that  this  must  reduce  in  value  the 
property  that  is  ultimately  to  go  to  whoever  may  be  entitled  is 
met  by  the  legal  presumption  that  the  real  estate  is  bettered  to  the 
extent  of  the  cost  of  the  improvement  assessed  against  it.  It  seems 
to  me  that  the  question  is  of  little  practical  importance  in  this  case. 
Whether  the  whole  cost  of  these  improvements  is  cast  upon  the 
principal,  or  apportioned  between  the  principal  and  income,  the  life 
tenant  must  suffer  a  loss,  because  in  the  one  case  the  source  of  her 
income  is  diminished  to  the  full  extent  of  the  cost,  and  in  the  other 
both  the  source  of  the  income  and  the  income  itself  is  lessened.  It 
is  altogether  uncertain  to  whom  the  principal  will  go  in  the  end, 
and,  under  the  peculiar  circumstances  of  this  case,  I  am  inclined  to 
the  opinion  that  the  intent  of  the  testator  will  be  effectuated  and 
substantial  justice  accomplished  by  charging  the  whole  sum  against 
the  principal. 

All  concurred. 

Judgment  ordered  in  conformity  with  the  opinion  handed  down. 
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John  Ebdman,  Respondent,  v.  Geoegb  Upham,  Appellant. 

Action  for  the  maintenance  of  a  third  person^  with  whom  tlie  defendant  had  made  a 
contract  for  his  support  —  the  contract  cannot  be  enforced  by  one  not  a  pa/rty  to  it  — 
exdusion  of  a  deed  whose  contetiis  are  not  shown — appeal  from  a  justice^ s  judg- 
ment—  the  return^  not  the  preliminary  statement  in  the  **  case"  prevails. 

The  complaint  in  an  action  brought  in  a  Justice's  Court  alleged  that  in  1898  the 
defendant  **made  a  written  contract  with  Philip  Erdman,"  by  which  the 
defendant  agreed  to  maintain  and  support  Philip  during  his  life  ''tor  the  con- 
sideration of  some  property  of  the  value  of  about  |1,200,  which  the  defendant 
became  the  owner  of  by  deed  of  Philip  Erdman  then  and  there; "  that  between 
August  1,  1899,  and  May  1, 1900,  the  plaintiff  maintained  and  supported  Philip 
with  the  knowledge  and  consent  of  the  defendant,  and  that  such  support  and 
maintenance  was  worth  the  sum  of  |180.  The  answer  admitted  the  execution 
of  the  deed  referred  to  in  the  complaint  and  denied  each  and  every  other  alle- 
gation thereof. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  **deed  of  property  from  Philip 
Erdman  to  George  Upham  "  (the  defendant),  but  made  no  statement  as  to  the 
character  of  its  contents.  The  court  excluded  the  deed  upon  the  objection  of 
the  defendant,  and  no  other  evidence  being  offered  by  the  plaintiff  the  justice 
entered  a  nonsuit  against  him. 

Hdd^  that,  in  the  absence  of  any  information  as  to  the  contents  of  the  deed  offered 
in  evidence,  it  could  not  be  said  that  the  justice  erred  in  excluding  it; 

That,  if  the  contract  set  forth  in  the  complaint  had  actually  been  made,  the 
plaintiff  being  neither  a  party  nor  a  privy  thereto  could  not  maintain  an  action 
upon  it;   . 

That,  in  the  absence  of  any  proof  or  offer  to  prove  that  the  plaintiff  Lad  fur- 
nished support  to  Philip  Erdman  upon  the  consent  of  the  defendant,  the  justice 
properly  granted  the  nonsuit. 

On  an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace,  the  date  of 
the  rendition  and  entry  of  the  judgment  will  be  determined  by  the  return 
of  the  justice  and  not  by  the  statement  placed  at  the  beginning  of  the  printed 
case. 

Parker,  P.  J.,  and  Chase,  J.,  dissented. 

Appeal  by  the  defendant,  George  Upham,  from  a  judgment  of 
the  County  Court  of  Sullivan  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Sullivan  on  the 
25th  day  of  March,  1901,  upon  the  decision  of  the  court  reversing, 
upon  appeal,  a  judgment  in  favor  of  the  defendant  rendered  by  a 
justice  of  the  peace. 
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J.  M.  Maybeey  for  the  appellant. 

Charles  H.  Stage^  for  the  respondent. 

FURSMAN,  J. : 

The  complaint  avers  that  in  1898  the  defendant  ^^  made  a  written 
contract  with  Philip  Erdman  "  by  which  the  defendant  agreed  to 
maintain  and  support  Philip  during  his  life  ^^  for  the  consideration 
of  some  property  of  the  value  of  about  $1,200,  which  the  defend- 
ant became  the  owner  of  by  deed  of  Philip  Erdman  then  and 
there;"  that  between  August  1, 1899,  and  May  1, 1900,  the  plain- 
tiff maintained  and  supported  Philip  with  the  knowledge  and  con- 
sent of  the  defendant,  and  that  such  support  and  maintenance  was 
worth  the  sum  of  $130. 

The  answer  admits  the  execution  of  the  deed-  referred  to  in  the 
complaint,  and  denies  each  and  every  other  allegation  thereof. 

On  the  trial  the  plaintiff  offered  in  evidence  a  "  deed  of  property 
from  Philip  Erdman  to  George  Upham "  (defendant)  which  was 
objected  to  on  the  "  ground  that  plaintiff  is  not  a  party  to  the  trans- 
action and  cannot  maintain  an  action  on  any  promise  or  any  agree- 
ment contained  therein."  This  objection  was  sustained.  No  other 
evidence  was  offered  by  the  plaintiff,  and  the  justice  thereupon 
entered  a  nonsuit  against  him.  Assuming  that  the  complaint  states 
a  cause  of  action,  none  was  proved  or  attempted  to  be  proved. 
The  complaint  sets  forth  two  papers,  a  contract  and  a  deed.  A 
deed  was  offered  in  evidence,  which  may  or  may  not  have  contained 
a  contract.  The  record  is  silent  as  to  its  character  and  contents.  No 
statement  was  made  in  connection  with  the  proposed  evidence  as  to 
its  tendency  or  effect,  or  tending  to  show  that  it  would  be  made 
material  by  subsequent  proof.  If  there  was  such  a  contract  as  set 
forth  in  the  complaint  the  plaintiff  was  not  a  party,  nor  privy  to  it, 
and  the  rule  of  law  is  that  one  who  is  neither  a  party  to  a  contract, 
nor  a  privy  to  it,  cannot  maintain  an  action  upon  it.  {Simeon  v. 
Brown,  68  N.  Y.  355.)  "  A  mere  stranger  cannot  intervene  and 
claim  by  action  the  benefit  of  a  contract  between  other  parties. 
There  must  be  either  a  new  consideration  or  some  prior  right  or 
claim  against  one  of  the  contracting  parties  by  which  he  has  a  legal 
interest  in  the  performance  of  the  agreement."  {Vroo7nan  v. 
Turnery  69  N.  Y.  280.)    The  admission  that  "  there  is  such  deed 
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and  contract  as  oflEered  in  evidence"  is  no  more  than  an  admission 
of  the  execution  of  the  paper.  Without  any  information  as  to  the 
contents  of  the  paper  oflEered  we  cannot  say  that  the  ruling  of  the 
justice  was  not  correct.  In  the  absence  of  any  proof  or  offer 
to  prove  that  the  plaintiflE  had  furnished  support  to  Philip  upon  the 
consent  of  the  defendant,  it  certainly  was  correct  under  the 
authorities  above  cited.  No  other  evidence  being  oflEered,  the  jus- 
tice was  right  in  granting  the  nonsuit. 

It  is  suggested  that  the  trial  was  had  and  the  nonsuit  granted  on 
the  seventh  of  December  and  the  judgment  entered  on  the  ninth, 
and  that  this  was  not  in  compliance  with  section  8015  of  the  Code  of 
Civil  Procedure.  It  is  true  that  in  the  formal  statement  at  folio  1  of 
the  printed  case  it  is  said  that  the  judgment  of  the  justice  was  ren- 
dered December  ninth,  and  the  return  states  that  the  trial  was  had 
December  seventh,  but  the  return  also  states  that  it  contains  "  all 
the  proceedings"  had  in  the  action,  "  including  the  evidence  and  the 
judgment  entered  therein,"  and  there  is  nothing  whatever  to  indi- 
cate that  the  judgment  was  not  rendered  and  entered  immediately 
upon  the  granting  of  the  nonsuit.  Indeed,  on  the  face  of  the  return 
it  appears  that  it  was  rendered  and  entered  immediately.  Are  we  to 
take  the  formal  statement  (which  may  be  a  misprint  as  to  the  date 
of  the  judgment)  or  the  justice's  return  as  our  guide  ?  I  think  the 
latter,  for  that  is  the  only  oiBcial  record  of  the  actual  fact.  I  sug- 
gest that  the  date  in  the  formal  statement  may  be  a  misprint  of 
ninth  for  seventh,  not  only  because  the  return  indicates  that  judg- 
ment was  rendered  immediately  upon  the  nonsuit  being  granted,  but 
because  the  notice  of  appeal  to  the  County  Court  is  from  a  judg- 
ment rendered  on  the  nineteenth  of  December,  undoubtedly  a  mis- 
print. It  is  sufficient,  however,  that  the  return  of  the  justice,  which 
is  an  official  statement  required  by  law  upon  an  appeal  being  taken 
to  the  County  Court,  furnishes  the  only  proper  evidence  to  the 
appellate  court  of  the  date  of  the  rendition  and  entry  of  the  judg- 
ment. It  has  been  held,  moreover,  by  the  Appellate  Division  of 
the  fourth  department  that  where  a  judgment  of  a  justice  is 
entered  within  a  reasonable  time  after  the  event  upon  which  it 
depends  occurs,  although  not  on  the  same  day,  the  statute  is  com- 
plied with.  {Sweet  v.  Marvin^  2  App.  Div.  1.)  It  may  be  noted 
that  the  printed  case  does  not  show  that  any  formal  judgment  for 
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costs  was  ever  entered  bj  the  justice  from  which  au  appeal  could 
be  taken,  nor  any  judgment  except  the  mere  statement  in  the  return 
"  Motion  for  request  granted.  Judgment  rendered  for  defendant 
and  against  plaintiff  as  above,  with  the  costs  of  the  action." 

The  judgment  of  the  County  Court  must  be  reversed,  with  costs, 
and  that  of  the  justice  affirmed. 

All  concurred,  except  Pabker,  P.  J.,  and  Chase,  J.,  dissenting. 

Judgment  of  the  County  Court  reversed,  with  costs,  and  judg- 
ment of  the  Justice's  Court  affirmed. 


KicHABD  Smpih,   Kespondent,  v.  Charles  K.  Morse,  Appellant. 

Contract  sale  of  a  wood  lot  accompanied  with  authority  to  cut  the  wood — surrender 
of  the  contract  to  tlie  vendor  while  a  licensee  of  the  vendees  is  cutting  the  wood  — 
liability  of  such  licensee  for  wood  cut  before  and  after  notice  to  stop  cutting. 

The  vendor  in  a  contract  for  the  sale  of  a  wood  lot  authorized  the  vendees  to  cut 
and  sell  the  timber  growing  upon  the  lot.  Thereafter  the  vendees  sold  to  one 
Smith  the  timber  growing  upon  a  portion  of  the  lot  to  be  thereafter  cut  by  him. 
Subsequently  the  vendees  surrendered  their  contract  to  the  vendor,  and  the 
latter,  who  knew  that  Smith  was  cutting  timber  upon  the  lot  and  had  made  no 
previous  objection  thereto,  notified  him  to  stop  cutting.  Smith  continued 
cutting  for  a  few  days  thereafter,  and  the  vendor  thereupon  brought  an  action 
of  trespass  against  him  for  the  cutting  done  by  him  both  before  and  after  the 
vendor  had  notified  him  to  stop. 

The  jury  awarded  a  verdict  of  |200  to  the  plaintiff,  and  judgment  was  entered 
thereon  for  treble  that  amount. 

Eeidy  thHt,  assuming  that  the  license  given  by  the  vendor  to  the  vendees  was 
personal  to  the  latter,  the  vendees  might  while  it  remained  unrevoked  employ 
the  defendant  to  do  the  acts  which  they  were  authorized  to  do,  and  that  conse- 
quently the  defendant  was  not  a  trespasser  up  to  the  time  when  he  received 
notice  to  quit; 

That  it  was  error  for  the  court  to  allow  the  plaintiff  to  prove  the  value  of  the 
timber  cut  by  the  defendant  before  being  notified  to  stop,  and  at  the  same  time 
to  refuse  to  allow  the  defendant  to  show  that  he  acted  in  good  faith  under  a 
claim  of  right  and  with  the  knowledge  and  consent  of  the  plaintiff; 

That,  as  it  was  impossible  to  tell  whether  the  verdict  was  based  upon  the  cutting 
done  before  or  that  done  after  the  defendant  received  notice  to  stop,  the  judgr 
ment  entered  upon  the  verdict  for  three  times  its  amount  should  be  reversed. 
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Appeal  by  the  defendant,  Charles  N.  Morse,  from  a  judgment 
of  the  County  Court  of  Ulster  county  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Ulster  on  the  15th 
day  of  May,  1900,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  oflSce  on  the  5th  day  of  May,  1900, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes,  and  also  from  that  portion  of  an  order  bearing  date  the 
4th  day  of  June,  1900,  and  entered  in  said  clerk's  office,  allowing 
to  plaintiff  treble  damages,  nunc  pro  tunc. 

In  December,  1895,  the  plaintiff  entered  into  a  contract  in  writ- 
ing with  McKnight  and  Kosecrans  by  which  he  agreed  to  sell  and 
convey  to  them  a  wood  lot  of  about  200  acres,  for  which  they 
were  to  pay  $1,200,  $600  to  one  Cantine  who  held  a  mortgage  to 
that  amount  npon  the  premises,  and  the  remainder  in  various  pre- 
scribed installments.  McKnight  and  Bosecrans  were  without  means, 
and  it  was  understood  between  them  and  the  plaintiff  that  they 
were  to  cut  off  and  sell  the  timber  growing  on  tlie  lot  and  with  the 
money  obtained  therefrom  make  the  payments  required  by  the  con- 
tract. McKnight  and  Kosecrans  entered  into  possession  and  began 
cutting  the  timber.  Of  this  the  plaintiff  had  full  knowledge  and 
even  assisted  them  in  the  work.  On  the  11th  day  of  April,  1896, 
McKnight  and  Kosecrans  sold  to  the  defendant  the  timber  growing 
on  a  portion  of  the  lot,  to  be  thereafter  cut  by  him,  and  also  a  quan- 
tity of  timber  already  cut  by  them  and  lying  on  the  lot.  Under 
this  arrangement  the  defendant  began  cutting  timber.  The  plaintiff 
knew  that  the  defendant  was  cutting  timber  and  made  no  objection. 

In  January,  1897,  McKnight  and  Kosecrans,  although  they  had 
kept  the  terms  of  their  agreement  with  the  plaintiff,  surrendered 
their  contract  with  him,  and  thereupon  the  plaintiff  forbade  the 
defendant  to  continue  cutting.  The  defendant  did,  however,  con- 
tinue for  a  few  days,  and  for  this  cutting  and  for  all  the  cutting  by 
defendant  under  his  agreement  with  McKnight  and  Kosecrans  this 
action  is  brought.  The  complaint  alleges  trespasses  committed  by 
defendant  on  various  days  from  April  15, 1896,  and  particularly  on 
certain  named  days  from  the  eighth  to  the  sixteenth  of  February, 
inclusive,  and  asks  treble  damages.  The  jury  awarded  two  hundred 
dollars  ($200)  damages  to  plaintiff,  and  judgment  was  thereupon 
directed  for  six  hundred  dollars  ($600)  and  entered  accordingly. 
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Howard  Chipp  and  John  £.  De  Yarvy^  for  the  appellant* 

John  E.  Van  EUen^  for  the  respondent. 

FUBSMAN,  J. : 

Although  the  contract  between  the  plaintiff  and  McEnight  and 
Bosecrans  did  not  in  terms  authorize  them  to  cat  and  sell  the  timber 
growing  on  tlie  lot  therein  described,  the  evidence  clearly  established 
that  the  very  intent  and  object  of  the  agreement  was  that  they 
should  cut  and  sell  the  timber  and  out  of  the  proceeds  pay  the 
plaintiff  the  contract  price.  In  furtherance  of  this  object  they 
immediately  began  to  cut  and  sell  the  timber  with  the  full  knowl- 
edge and  consent  of  the  plaintiff.  In  doing  this  they  were  not  in 
any  sense  trespassers,  but  were  cutting  under  a  license  from  plain- 
tiff. Assuming  that  this  license  was  personal  to  them,  they  might, 
while  it  remained  unrevoked,  employ  defendant  to  do  the  acts 
which  they  were  thus  authorized  to  do,  so  that,  until  the  surrender 
by  them  of  the  original  contract  on  the  31st  of  January,  1897,  and 
the  subsequent  notice  to  defendant,  he  was  clearly  acting  within  his 
right  and  was  not  in  any  sense  a  trespasser. 

On  the  trial  the  plaintiff  was  permitted  to  prove  the  value  of 
timber  cut  by  defendant,  not  only  after  the  surrender  and  notic^ 
but  also  that  cut  by  him  while  acting  under  the  original  contract 
between  plaintiff  and  McKnight  and  Rosecrans,  and  under  the  proof 
thus  made  it  is  impossible  to  determine  what  injury  the  plaintiff 
suffered  by  reason  of  the  acts  of  defendant  committed  after  his  rela- 
tion to  the  parties  had  been  thus  changed.  Moreover,  the  learned 
trial  court  excluded  all  evidence  offered  by  defendant  tending  to 
show  that  he  acted  in  good  faith,  under  a  claim  of  right,  and  with 
the  knowledge  and  consent  of  the  plaintiff.  This,  we  think,  was 
error,  for  had  he  been  allowed  to  prove  that  the  plaintiff  at  the 
time  of  the  surrender  agreed  that  he  might  continue  cutting  under 
his  agreement  with  them,  lie  would  thereby  have  become  a  licensee 
of  the  plaintiff  to  that  end,  and  no  action  could  have  been  main- 
tained against  him  for  any  thing  done  by  him  while  such  license 
remained  nnrevoked.  The  jury  were  charged  by  the  trial  court 
that  they  were  to  determine  whether  the  defendant  acted  in  the 
belief  that  he  owned  the  property,  and  were  assured  that  if  he 
believed  he  had  a  right  to  do  this  he  could  not  be  held  for  treble 
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damages.  No  finding  was  made  touching  this  question,  but  a  gen- 
eral verdict  of  two  hundred  dollars  ($200)  was  returned.  As  above 
suggested,  it  is  impossible  to  determine  from  the  evidence  whether 
this  verdict  was  based  upon  the  acts  of  defendant  after  the  license  to 
cut  had  been  revoked,  or  included  also  the  cutting  during  the  time 
the  defendant  was  a  licensee  for  that  purpose,  but  the  court  never- 
theless trebled  the  damages  found  by  the  jury  and  directed  a  judg- 
ment for  six  hundred  dollars  ($600). 

This  also,  we  think,  was  error.  For  these  reasons  the  judgment 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

All  concurred ;  Parkeb,  P.  J.,  in  result. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


In  the  Matter  of  the  Real  Estate  of  Chables  J.  Wood,  Deceased. 

Habrt  C.  Wood,  Respondent ;  Maby  Q.  Polhamus  and  James  F. 
PoLHAMus,  Appellants. 

Surrogates  decree  directing  a  sale  of  a  decedent*  s  estate  for  the  payment  of  debts --it 
is  proper,  notmtlutanding  a  devise  charging  the  property  with  the  decedent's  debts 
or  a  power  of  sale  therefor — an  infant  is  hound  by  a  decree  the  same  a^  an  adult. 

A  decree  directing  the  sale  of  a  decedent's  real  property  for  the  payment  of  his 
debts  may  be  made,  notwithstanding  that  the  property  was  effectually  devised 
expressly  charged  with  the  payment  of  the  decedent's  debts  and  funeral 
expenses,  or  is  subject  to  a  valid  power  of  sale  for  the  payment  of  debts,  if  it 
is  not  practicable  to  enforce  the  charge  or  to  execute  the  power,  and  the  cred- 
itor has  effectually  relinquished  the  same. 

An  infant  party  to  the  proceeding,  of  whose  person  the  court  had  jurisdiction 
and  for  the  protection  of  whose  interest  a  special  guardian  was  duly  appointed, 
is  bound  by  the  decree  as  much  as  if  he  had  been  an  adult. 

Appeal  bj  Mary  Q.  Jolhamus  and  another  from  a  decree  of  the 
Surrogate's  Court  of  the  county  of  Montgomery,  entered  in  said 
Surrogate's  Court  on  the  19th  day  of  June,  1901,  setting  aside  a  sale 
of  real  estate  of  the  decedent,  Charles  J.  Wood,  together  with  the 
orders  and  decrees  directing  and  confirming  such  sale. 
App.  Div.— Vol.  LXX.        21 
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Henry  Y.  Borat  and  S.  W.  Putman^  for  the  appellants. 

George  M.  AJbot^  for  the  respondent. 

Chase,  J. : 

On  the  15th  day  of  Febmary,  1896,  Charles  J.  Wood  died,  leaving 
a  last  will  and  testament,  dated  the  5th  day  of  February,  1896,  by 
which  he  gave  all  his  real  estate  and  personal  property  to  Harry  C. 
Wood  and  therein  provided :  "  Said  Harry  C.  Wood  is  to  pay  out 
of  said  real  estate  all  my  just  debts,  and  also  to  pay  Katy  Adams  and 
Amey  Wood  one  hundred  dollars  ($100)  apiece."  The  last  clause 
of  the  will  is  as  follows :  "  I  appoint  James  F.  Polhamus  and  John 
V.  Putman  executors  hereof  and  empower  them  to  sell  all  or  any 
real  estate  of  which  I  may  die  seized."  The  testator  did  not  leave 
a  widow,  but  left  three  children,  Katy  Adams,  Amey  Wood  and 
Harry  C.  Wood,  his  only  next  of  kin  and  heirs  at  law.  Amey  Wood 
and  Harry  C.  Wood  were  minors,  the  said  Harry  C.  Wood  being  at 
the  time  of  his  father's  death  in  the  seventeenth  year  of  his  age. 
The  testator  died  the  owner  of  an  unincumbered  piece  of  real  estate, 
but  without  personal  property,  other  than  such  as  was  thereafter  set 
apart  by  appraisers,  to  the  minor  children  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure. 

The  testator  owed  debts  amounting  to  about  the  sum  of  $700, 
and  his  funeral  expenses  amounted  to  about  $50.  Said  will  was 
admitted  to  probate  on  the  2d  day  of  March,  1896.  Said  John  V. 
Putman  did  not  qualify  as  an  executor.  Said  James  F.  Polhamus 
refused  for  some  time  to  qualify  as  executor,  but  did  not  file  a 
renunciation,  and  in  November,  after  the  probate  of  said  will,  an 
order  was  served  upon  him  requiring  him  to  qualify  as  an  executor 
or  be  deemed  to  have  renounced,  and  thereafter,  at  the  request  of  the 
persons  interested,  he  duly  qualified  and  letters  testamentary  were 
issued  to  him.  Said  Harry  C.  Wood  refused  to  accept  the  property 
and  pay  the  debts  and  legacies  as  in  and  by  said  will  provided. 
There  was  a  great  diflEerence  of  opinion  among  the  persons  inter- 
ested in  the  real  estate  of  said  testator  as  to  the  value  thereof. 
The  creditors  threatened  to  institute  proceedings  for  the  sale  of  the 
real  estate.  The  executor  was  wholly  unable  to  find  a  purchaser 
for  the  property  at  a  sum  suiBcient  to  pay  the  debts  or  at  any  sum 
whatever.    A  petition  was  duly  presented  to  the  Surrogate's  Court 
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substantially  complying  with  section  2752  of  the  Code  of  Civil 
Procedure,  praying  for  a  decree  directing  the  disposition  of  the 
decedent's  real  property,  and  a  citation  was  ^uly  issued  and 
served  upon  all  persons  interested  in  said  real  estate  as  legatees  and 
devisees,  and  upon  all  creditors  of  the  decedent.  On  the  return 
day  of  said  citation  an  attorney  at  law  was  duly  appointed  special 
guardian  for  said  infants  for  the  purpose  of  protecting  their  inter- 
ests in  said  proceeding.  Such  proceedings  were  thereupon  had 
that  on  the  31st  day  of  January,  1898,  a  decree  was  made  reciting 
the  appointment  of  said  special  guardian,  and  that  "  he  having  duly 
appeared  as  such  special  guardian,"  and  "  no  one  appearing  in  oppo- 
sition, such  proceedings  were  thereupon  had  *  *  *  that  the  sur- 
rogate after  hearing  all  the  proofs  and  allegations  of  the  parties,  and 
after  due  examination  so  as  aforesaid  had,  it  being  established  to  the 
satisfaction  of  the  surrogate : 

"  1.  That  the  petitioner  has  fully  complied  with  the  requisite  pro- 
visions of  the  statutes  concerning  the  disposition  of  a  decedent's 
real  property  for  the  payment  of  his  debts  and  funeral  expenses ; 
and  that  the  proceedings  herein  have  been  in  conformity  to  title  5 
of  chapter  18  of  the  Code  of  Civil  Procedure.     *     *     * 

"4.  That  the  property  hereinafter  described  was  not  effectually 
devised  or  expressly  charged  with  the  payment  of  debts  and  funeral 
expenses,"  and  directing  a  sale  of  said  real  property  as  provided  by 
statute. 

"  Now,  on  motion  of  S.  W.  Putman,  attorney  for  the  petitioner, 
it  is  ordered,  adjudged  and  decreed :    *    *     * 

"  2.  That  for  the  purpose  of  paying  the  claims  hereinbefore  estab- 
lished a  sale  of  the  following  described  real  property  of  which  said 
decedent  died  seized  be  made  by  James  F.  Polhamus,  said  executor." 

Thereafter  the  property  was  duly  advertised  for  sale,  and  on  the 
day  so  advertised  the  highest  bid  obtained  for  the  property  was 
$300.  The  executor  refused  to  sell  the  property  at  that  price  and 
the  sale  was  adjourned  for  two  weeks,  at  which  time  the  highest  bid 
obtained  for  the  property  was  "$325.  The  executor  refused  to  sell 
the  property  at  that  price  and  the  sale  was  again  adjourned  for  one 
week,  at  which  time,  April  23,  1898,  the  highest  bid  obtained  for 
the  property  was  $375,  at  wliich  price  it  was  sold  to  one  Vernon 
Newkirk,  who  had  married  the  minor,  Amey  Wood. 
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The  sale  bo  made  was  dulj  confirmed  and  the  deed  was  delivered 
and  consideration  paid.  Subsequently  from  the  net  proceeds  of  the 
property  the  funeral  expenses  were  paid  and  the  balance  divided  ^o 
rata  among  the  creditors  of  said  testator  in  accordance  with  a  final 
decree  for  distribution  made  by  the  Surrogate's  Court  and  dated 
July  25, 1898. 

Harry  C.  Wood  became  twenty-one  years  of  age  on  the  2d  day 
of  November,  1900,  and  in  January  thereafter  he  made  a  motion 
in  said  Surrogate's  Court  to  have  said  proceedings,  orders  and 
decrees,  and  the  sale  thereunder  set  aside,  on  the  ground  that  the 
decree  was  irregular,  without  authority  and  unwarranted  by  law, 
and  that  no  proper  proceedings  were  taken  to  protect  the  interest 
of  said  Harry  C.  Wood,  and  also  on  the  ground  that  the  sale  and 
order  confirming  the  same  were  void,  for  the  reason  that  the  execu- 
tor became  interested  in  said  sale  before  the  order  of  confirmation. 

The  Surrogate's  Court  on  the  19th  day  of  January,  1901,  made 
an  order  setting  aside  said  proceedings,  orders  and  decrees,  and  the 
sale  thereunder,  from  which  order  this  appeal  is  taken.  The  credit- 
ors of  the  intestate  accepted  their  respective  jpro  rata  shares  in  the 
net  proceeds  of  sale.  They  were  apparently  satisfied  with  the 
action  of  the  executor,  and  are  in  no  way  parties  to  the  proceedings 
to  set  aside  said  sale. 

Harry  C.  Wood,  the  present  petitioner,  although  the  devisee 
under  the  will  of  his  father,  has  no  apparent  beneficial  interest  in 
the  property.  The  Surrogate's  Court  had  unquestioned  jurisdiction 
of  all  persons  interested  in  the  property,  and  the  petition  by  which 
the  proceeding  was  commenced  substantially  complied  with  the  sec- 
tion of  the  Code  relating  thereto.  It  is  apparent  from  section  2759 
of  the  Code  of  Civil  Procedure  that  a  decree  can  be  made  notwith- 
standing the  property  was  eflEectually  devised  expressly  charged 
with  the  payment  of  debts  and  funeral  expenses,  or  is  subject  to  a 
valid  power  of  sale  for  the  payment  thereof,  if  it  is  not  practicable 
to  enforce  the  charge  or  to  execute  the  power,  and  the  creditor  has 
effectually  relinquished  the  same. 

An  infant  is  bound  by  a  decree  where  the  court  has  jurisdiction 
of  his  person  and  a  special  guardian  has  been  duly  appointed  for 
the  protection  of  his  interest  as  much  as  if  he  were  an  adult. 
{Matter  of  Hawley,  100  N.  Y.  206.) 
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Section  2481  of  the  Code  of  Civil  Procedure  is  not  applicable  to 
this  case.  It  is  said  in  Matter  of  Hawley  {supra) :  "  The  due 
enjoyment  of  property  rights,  and  the  repose  of  titles  which  that 
enjoyment  requires,  renders  it  necessary  that  the  adjudications  of 
legal  tribunals  upon  which  rights  to  a  large  extent  rest,  should  not 
be  lightly  disturbed  or  arbitrarily  set  aside  and  vacated  after  long 
lapse  of  time  for  errors  which  should  have  been  discovered  and 
remedied  at  the  time  of  their  perpetration.  Some  excuse  must  be 
shown  by  a  party  why  he  has  not  availed  himself  of  the  right  of 
review  provided  by  the  statute,  and  the  character  of  such  excuse  is 
described  in  section  2481.  That  section  very  clearly  defines  the 
nature  and  characteristics  of  the  proof  necessary  to  authorize  a  pro- 
ceeding thereunder,  and  by  its  expression  of  the  circumstancea 
under  which  such  an  application  can  be  made  very  clearly  implies, 
that  it  cannot  be  successfully  maintained  upon  other  grounds.'*" 
Certainly  a  decree  affecting  the  title  to  real  estate  should  not  be 
disturbed  on  grounds  other  than  those  stated  in  section  2481,  unless 
it  be  entire  lack  of  jurisdiction  in  the  court. 

There  is  nothing  in  the  record  before  us  showing  what  evidence 
was  before  the  Surrogate's  Court  on  which  it  based  the  recitals  in 
the  decree  as  hereinbefore  quoted.  It  is  unnecessary  to  suggest 
what  course  this  court  would  pursue  in  case  of  an  appeal  from  a 
decree  like  the  one  made  herein  after  a  contest  in  Surrogate's  Court, 
or  even  what  course  would  have  been  pursued  by  this  court  had  an 
application  been  made  herein  before  otlier  important  equities  had 
intervened. 

We  are  convinced  that  the  sale  herein  was  made  in  good  faith 
after  a  determined  effort  to  obtain  a  purchaser  at  as  large  a  price  as 
possible,  and  the  grantee  from  the  person  to  whom  the  deed  was 
executed  in  accordance  with  the  order  of  confirmation  has  since 
expended  in  improvements  on  the  property  more  than  the  original 
purchase  price  thereof.  No  good  purpose  can  be  subserved  by  set- 
ting aside  the  proceedings  and  sale  thereunder,  and  much  apparent 
harm  would  come  therefrom.  In  view  of  the  peculiar  circumstances 
of  this  case,  including  the  fact  that  the  petitioner  has  no  apparent 
interest  in  the  result  of  a  resale,  if  made  by  the  executor  without 
the  aid  of  the  proceeding,  and  the  further  fact  that  the  unpaid 
creditors  are  apparently  satisfied  with  the  sale  as  made,  we  think 


Digitized  by 


Google 


326  CITY  OF  GLOVERSVILLE  v.  ENOS. 

Third  Dbpartmbnt,  Mabch  Term,  1902.  [Vol.  70. 

that  the  surrogate  erred  in  setting  aside  the  proceedings  and  the  sale 
thereunder,  and  the  order  appealed  from  should  be  reversed. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


The  City  of  Glovebsville,  Respondent,  v.  Elihu  F.  Enos, 

Appellant. 

License  to  eeU  milk  -^peTuUtyfor  holding  oneeelfout  ae  having  a  licenee  loithout  hath 
ing  it  or  after  it  hoe  expired  —  when  not  incurred. 

The  board  of  health  of  the  city  of  Gloveraville  adopted,  pursuant  to  law,  the 
following  regulation:  "  All  venders  of  milk  shall  register  their  names  with  the 
clerk  of  the  board,  who  shall  issue  to  them  a  certificate  of  authority  to  sell 
milk,  under  his  hand  and  seal.  Every  person  so  authorized  to  sell  shall  place 
in  a  conspicuous  place  on  both  sides  of  his  milk  wagon  or  sleigh  the  number  of 
the  license.  Milk  tickets  shall  be  used  but  once.  The  certificates  issued  as 
above  shall  continue  in  force  one  year  from  the  date  of  issue.  Every  person 
who  holds  himself  out  as  possessing  such  certificate  without  having  taken  out 
the  same,  or  after  the  same  has  been  revoked,  or  has  expired,  shall  be  liable  to 
a  penalty  of  ten  dollars."  A  person  engaged  in  vending  milk  in  the  city 
obtained  a  certificate  of  authority  from  the  city  board  of  health  and  placed  the 
number  of  the  certificate  in  metal  figures  on  the  front  end  of  the  dashboard  of 
his  milk  wagon.  When  the  certificate  of  authority  expired  the  milk  vendor 
refused  to  register  his  name  with  the  clerk  of  the  board  of  health  and  procure 
a  new  certificate  of  authority,  contending  that  such  a  certificate  was  not  neces- 
sary. He  also  had  his  wagon  repainted,  the  metal  figures  being  painted  over 
with  the  rest  of  the  wagon. 

Eeldf  that  the  milk  vendor  was  not  liable  for  the  penalty  imposed  by  the  regula- 
tion, as  such  penalty  was  directed  only  against  a  person  who  held  himself  out 
as  possessing  a  certificate,  without  having  taken  out  the  same  or  after  the  same 
had  been  revoked  or  had  expired. 

Appeal  by  the  defendant,  Elihu  F.  Enos,  from  a  judgment  of  the 
County  Court  of  Fulton  county  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Fulton  on  the  3d  day  of 
September,  1901,  upon  the  decision  of  the  court  affirming  upon 
appeal  a  judgment  of  the  recorder  of  the  city  of  Gloveraville  in 
favor  of  the  plaintiff  for  a  penalty  of  ten  dollars,  with  interest 
thereon  and  costs. 
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William  Green^  for  the  appellant. 

Frcmk  TaJhot^  for  the  respondent. 

Chase,  J. : 

The  city  of  Gloversville  is  a  mnnicipal  corporation.  The  board 
of  health  of  said  city,  prior  to  the  times  hereinafter  mentioned, 
adopted  and  published,  as  required  by  law,  certain  regulations, 
among  which  is  the  following : 

"Regulation  15  —  Milk  License.  —  No  milk  which  has  been 
watered,  adulterated,  reduced  or  changed  in  any  respect  by  the 
addition  of  water,  or  any  other  substance,  thing  or  material,  shall 
be  brought  into  said  city,  or  held,  sold,  kept  or  offered  for  sale  at 
any  place  therein.  All  venders  of  milk  shall  register  their  .names 
with  the  clerk  of  the  board,  who  shall  issue  to  them  a  certificate  of 
Authority  to  sell  milk,  under  his  hand  and  seal.  Every  person  so 
authorized  to  sell  shall  place  in  a  conspicuous  place  on  both  sides 
of  his  milk  wagon  or  sleigh  the  number  of  the  license.  Milk  tickets 
£hall  be  used  but  once.  The  certificates  issued  as  above  shall  con- 
tinue in  force  one  year  from  the  date  of  issue.  Everj'  person  who 
holds  himself  out  as  possessing  such  certificate  without  having  taken 
out  the  same,  or  after  the  same  has  been  revoked,  or  has  expired 
fihall  be  liable  to  a  penalty  of  ten  dollars."  And  such  regulation 
has  ever  since  remained  in  full  force  and  effect.  The  defendant  is 
a  resident  of  this  State,  and  an  honorably  discharged  soldier  of  the 
military  service  of  the  United  States.  On  the  19th  day  of  August, 
1897,  there  was  issued  to  the  defendant  a  license  by  the  clerk  of  the 
<50unty  of  Fulton,  as  provided  by  chapter  371  of  the  Laws  of  1896. 
Thereafter  the  defendant  exhibited  to  said  board  of  health  the  license 
«o  issued  to  him  by  the  county  clerk  of  the  county  of  Fulton,  and  said 
board  gave  to  him  a  certificate  of  authority  to  sell  milk  as  provided 
by  said  regulation,  to  continue  in  force  for  one  year  from  August 
16,  1897.  The  number  of  the  certificate  of  authority  so  issued  by 
the  board  of  health  was  "  11,"  and  the  defendant  thereafter  placed 
the  number  "11"  in  metal  figures  on  the  front  of  the  dashboard 
of  his  milk  wagon.  When  the  certificate  of  authority  so  issued 
to  him  by  the  board  of  health  expired,  the  defendant  had  his  wagon 
repainted  a  reddish  color  and  the  said  metal  figures  were  painted 
over  with  the  rest  of  the  wagon.     Prior  to  the  commencement  of 
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this  action  the  president  of  said  board  of  health  told  the  defendant's 
son,  who  was  then  in  charge  of  defendant's  wagon  selling  milk  upon 
the  streets  of  the  city  of  Gloversville,  that  it  would  be  necessary 
for  the  defendant  to  register  his  name  with  the  clerk  of  said  board 
of  health  and  procure  a  new  permit  or  license  therefrom,  for  all  of 
which  no  fee  would  be  charged.  The  defendant's  son  replied  to  the 
president  of  the  board  of  health,  "  They  did  not  have  to  register  or 
take  out  any  license  and  would  not  do  so."  The  defendant  at  all 
times  since  the  expiration  of  said  license  so  issued  to  him  by  said 
board  of  health,  has  claimed  and  maintained  that  it  was  not  neces- 
sary for  him  to  register  again  or  obtain  any  other  license  than  that 
issued  to  him  by  the  county  clerk. 

This  action  was  commenced  in  the  Recorder's  Court  of  the  city 
of  Gloversville,  and  the  complaint  alleges,  "  That  the  defendant  is 
indebted  to  the  plaintiflE  in  the  sum  of  ten  dollars,  being  a  penalty  of 
that  amount  duly  imposed  by  the  board  of  health  of  plaintiff  upon 
the  defendant  for  his  willful  violation  of  regulation  15  of  said  board ; 
*  *  *  said  violation  consisting  in  the  refusal  of  defendant,  after 
repeated  requests  by  said  board  so  to  do,  to  register  his  name  with 
tlie  clerk  of  said  board.    *    *    *  " 

A  penal  statute  will  not  be  extended  by  implication  or  construc- 
tion to  cases  within  the  mischief  if  they  are  not  at  the  same  time 
within  the  terms  of  the  act  fairly  and  reasonably  interpreted. 
(  Verona  Central  Cheese  Co,  v.  Muriaugh^  60  N.  T.  314 ;  CommiS' 
doners  of  Pilots  v.  VanderfnU^  31  id.  265 ;  Health  Department 
V.  KnoU,  70  id.  530.) 

The  only  penalty  provided  by  the  regulation  is  against  a  person 
who  holds  himself  out  as  possessing  a  certificate  without  having  taken 
out  the  same,  or  after  the  same  has  been  revoked  or  has  expired. 
If  it  was  the  intention  of  the  board  of  health  to  provide  a  penalty 
for  selling  milk  without  a  certificate  of  authority  from  them,  it  was  a 
very  simple  matter  to  have  said  so  in  plain  and  unmistakable  terms. 

The  only  way  prescribed  by  the  regulation  for  a  person  to  hold 
himself  out  as  having  a  certificate  of  authority  from  the  board  of 
health  is  by  placing  the  number  in  a  conspicuous  place  on  both  sides 
of  the  milk  wagon  or  sleigh.  This,  concededly,  was  never  done  by 
the  defendant  even  when  the  certificate  of  the  board  of  health  was 
in  full  force. 
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After  the  certificate  expired  the  defendant  not  only  did  not  main- 
tain the  number  in  a  conspicuous  place  on  both  sides  of  his  milk 
wagon  or  sleigh,  but  covered  up  and  concealed  such  outward  evi- 
dence as  he  had  theretofore  maintained  of  having  such  certificate. 

From  the  time  the  certificate  expired  the  defendant  has  at  all 
times  claimed  and  m^iiitained  that  it  was  not  necessary  for  him  to 
register  again  or  to  obtain  any  other  license,  and  refused  to  do  so, 
thus  consistently  and  expressly  negativing  any  willful  or  other  hold- 
ing himself  out  as  having  the  certificate  of  the  board  of  health. 

We  are  of  the  opinion  that  the  defendant  is  not  liable  under  the 
complaint  nor  upon  the  conceded  statement  of  facts  herein  for  the 
penalty  imposed  upon  him.  Judgment  should  be  reversed,  with 
costs  in  this  court  and  in  the  courts  below. 

All  concurred. 

Judgment  of  the  County  Court  and  of  the  Justice's  Court 
reversed,  with  costs,  and  cost*  in  the  courts  below. 


In  the  Matter  of  the  Application  for  an  Examination  of  Edward  M. 
Satbs,  Individually  and  as  an  Ofiicer  of  the  Saybe  Manufao- 
TURiNG  Company  and  the  Sayre  Brothers  Manufacturing  Com- 
pany, Appellant,  at  the  Instance  of  the  Porter  Screen  Manu- 
facturing Company,  Respondent. 

Forties  to  an  action  to  dissolve  a  corporation  and  sequestrate  property  fraudulently 
transferred  by  it  —  examination,  before  suit  brouglU,  of  an  officer  of  such  corpo- 
ration —  that  it  mil  tend  to  incriminate  him  is  not  a  defense  to  the  application — 
he  may  be  required  to  produce  the  books  and  reooi'ds  of  the  corporation. 

Id  an  action  brought  by  a  judgment  creditor  of  a  corporation  to  procure  a  dis« 
solution  thereof  and  a  sequestration  of  property  fraudulently  transferred  by  it, 
the  persons  or  corporations  who  hold  such  property  in  their  possession  may  be 
joined  as  parties  defendant. 

On  an  application,  under  section  870  of  the  Code  of  Civil  Procedure,  to  take  the 
testimony  of  a  person  whom  the  applicant  intends  to  make  a  party  to  an  action 
to  be  thereafter  commenced  by  him,  the  question  whether  the  information 
sought  to  be  elicited  by  the  several  questions  to  be  asked  will  have  a  tendency 
to  incriminate  the  witness  should  be  reserved  until  the  examination  occurs. 

The  order  for  the  examination  of  the  witness  may  properly  require  him  to  pro* 
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duce  the  books  and  records  of  corporations  of  which  the  witness  is  an  officer 
and  director,  and  which  the  applicant  expects  to  make  parties  to  the  action, 
where  it  appears  that  the  production  of  the  books  and  records  is  required  sim- 
ply as  an  incident  to  the  examination  of  the  witness,  and  not  for  the  purpose 
of  allowing  the  applicant  to  inspect  them. 

Appeal  by  Edward  M.  Sayre  from  an  order  of  a  justice  of  the 
Supreme  Court  of  the  State  of  New  York,  made  at  chambers  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Chemung  on  the 
11th  day  of  November,  1901,  denying  his  motion  to  vacate  an  order 
made  by  the  county  judge  of  Chemung  county  on  the  16th  day  of 
October,  1901,  for  his  examination,  individually,  as  an  oflScer  of  the 
Sayre  Manufacturing  Company  and  the  Sayre  Brothers  Manufactur- 
ing Company  and  for  an  examination  and  inspection  of  the  books 
and  papers  of  said  corporations,  in  an  action  about  to  be  brought  by 
the  Porter  Screen  Manufacturing  Company  against  the  said  Sayre 
Manufacturing  Company,  Sayre  Brothers  Manufacturing  Company 
and  others. 

The  Porter  Screen  Manufacturing  Company  is  a  foreign  corpora- 
tion. The  Sayre  Manufacturing  Company,  a  domestic  corporation, 
was  incorporated  on  or  about  the  18th  day  of  November,  1891,  and 
has  its  principal  place  of  business  at  Horseheads,  N.  Y. 

Between  the  20th  day  of  January,  1899,  and  the  6th  day  of  July, 
1899,  the  Porter  Screen  Manufacturing  Company  sold  and  delivered 
to  the  Sayre  Manufacturing  Company  goods  and  merchandise  to  an 
amount  exceeding  $2,000  in  value.  The  Sayre  Manufacturing 
Company  did  not  pay  for  said  goods  and  merchandise,  and  on  the 
18th  day  of  January,  1900,  an  action  was  commenced  in  the 
Supreme  Court  of  this  State  by  the  Porter  Screen  Manufacturing 
Company  against  it  for  the  value  of  such  goods  and  merchandise. 
An  answer  was  interposed,  and  the  issues  so  joined  were  referred  to 
a  referee  for  trial  and  he  subsequently  reported  in  favor  of  the 
plaintiff,  and  judgment  was  entered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $2,764.70  damages  and  costs 
on  the  6th  day  of  August,  1901. 

Thereafter  execution  was  issued  against  said  Sayre  Manufacturing 
Company,  and  on  or  before  the  1st  day  of  September,  1901,  the 
same  was  returned  wholly  unsatisfied  and  the  said  judgment  still 
remains  unpaid.     In  January,  1898,  and  again  in  January,  1899, 
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the  Sayre  Manufacturing  Company  filed  its  annual  report  as  pro* 
vided  by  law,  but  failed  to  make  a  report  in  January,  1900. 

The  Sayre-Hatfield  Company,  a  domestic  corporation,  was  duly 
incorporated  on  or  about  the  12th  day  of  January,  1900,  and  has  its 
principal  place  of  business  at  Horseheads.  On  the  7th  day  of 
August,  1900,  an  order  was  duly  granted  by  the  Supreme  Court 
authorizing  the  Sayre-Hatfield  Company  to  assume  the  name  of 
Sayre  Brothers  Manufacturing  Company.  At  the  time  of  the  com- 
mencement of  said  action  by  the  Porter  Screen  Manufacturing 
Company  against  the  said  Sayre  Manufacturing  Company,  said 
Sayre  Manufacturing  Company  was  the  owner  in  fee  of  two  parcels 
of  land  at  Horseheads,  N.  Y.,  on  one  of  which  parcels  of  land  was 
situated  the  mill  and  machinery  of  said  Sayre  Manufacturing  Com- 
pany, and  such  real  estate,  mill  and  machinery  constituted  nearly  the 
entire  property  and  assets  of  said  Sayre  Manufacturing  Company,  and 
was  of  the  value  of  at  least  $5,000.  On  the  13th  day  of  February, 
1900,  there  was  recorded  in  the  office  of  the  clerk  of  Chemung  county 
a  deed  dated  the  1st  day  of  January,  1900,  conveying  the  said  mill 
premises  to  the  Sayre-Hatfield  Company  for  the  stated  consideration 
of  one  dollar,  and  the  Sayre-Hatfield  Company  and  said  Sayre 
Brothers  Manufacturing  Company,  its  successor,  have  ever  since 
continued  in  the  possession  and  enjoyment  of  the  said  real  estate 
and  personal  property  formerly  belonging  to  said  Sayre  Manufactur- 
ing Company. 

On  or  about  the  16th  day  of  October,  1901,  the  Porter  Screen 
Manufacturing  Company  presented  to  the  county  judge  of  Che- 
mung county  an  affidavit  upon  which  it  asked  for  and  obtained  an 
order  that  Edward  M.  Sayre,  individually,  and  as  an  officer  of  the 
Sayre  ManuffUJturing  Company  and  of  the  Sayre  Brothers  Manu- 
facturing Company,  appear  before  a  referee  named  in  said  order  at 
a  time  and  place  therein  named  to  be  examined  in  an  action  about 
to  be  brought  in  the  Supreme  Court  by  the  Porter  Screen  Manu- 
facturing Company  against  the  Sayre  Manufacturing  Company,  the 
Sayre  Brothers  Manufacturing  Company,  Edward  M.  Sayre  and 
others  named,  and  also  directing  that  said  Edward  M.  Sayre  pro- 
duce upon  such  examination  the  books  and  records  of  said  defend- 
ant corporations.     Said  affidavit  also  states : 

"  That  the  nature  of  the  controversy  which  is  expected  to  be  the 
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subject  of  said  action,  will  be  the  dissolution  of  the  said  corporation, 
Sayre  Manufacturing  Conapany,  and  the  sequestration  of  its  prop- 
erty and  the  enforcement  of  the  liability  of  said  individual  defend- 
ants, as  officers  and  directors  of  said  corporation  to  the  creditors  of 
the  said  corporation  and  especially  to  the  Porter  Screen  Co.,  for 
their  failure  to  make  and  file  an  annual  report  as  of  the  first  day  of 
January,  1900,  and  compelling  them  to  pay  to  the  creditors  of  said 
Sayre  Mfg.  Co.,  the  value  of  tlie  property  which  they  have 
acquired,  transferred  to  others,  lost  or  wasted,  by  violation  of  their 
duties." 

The  said  Edward  M.  Sayre  is,  and  has  been  during  the  times 
mentioned,  secretary  of  the  Sayre  Manufacturing  Company,  and 
has  possession  of  the  books  and  records  of  said  corporation  and  is 
fully  informed  as  to  the  transfers  by  said  corporation  and  disposi- 
tion made  of  its  assets. 

The  affidavit  further  states  that  the  examination  of  Edward  M. 
Sayre  individually,  and  as  an  officer  of  the  Sayre  Manufacturing 
Company  and  the  Sayre  Brothers  Manufacturing  Company,  is 
necessary  to  enable  the  Porter  Screen  Manufacturing  Company  to 
frame  its  complaint  in  the  action  so  to  be  brought. 

A  motion  was  made  in  the  Supreme  Court  by  Edward  M.  Sayre, 
Sayre  Manufacturing  Company  and  Sayre  Brothers  Manufacturing 
Company  to  set  aside  the  order  of  said  county  judge,  and  in  the 
affidavits  read  by  them  on  said  motion  it  appears  that  at  a  meeting 
of  the  stockholdei-s  of  the  Sayre  Manufacturing  Company,  held  on 
the  1st  day  of  February,  1900,  a  resolution  was  adopted  as  follows : 

"  Resolved^  That  the  President  and  Secretary  of  the  Sayre 
Manufacturing  Company  be  authorized  to  enter  into  negotiations 
for  the  sale  and  transfer  of  land,  buildings,  and  machinery  of  said 
corporation  unto  the  Sayre-Hatfield  Company  for  the  sum  of  at 
least  $13,000,  and  that  the  said  President  and  Secretary  be,  and 
they  are  hereby  authorized  and  empowered  to  make,  execute  and 
deliver  to  the  said  purchater  a  good  and  sufficient  deed  of  said  land, 
buildings  and  machinery  on  receiving  the  consideration  therefor.'' 

By  the  affidavit  of  Edward  M.  Sayre,  it  appears  that  he  had  the 
charge  and  control  of  the  Sayre  Manufacturing  Company  and  that, 
although  but  five  shares  of  the  stock  of  such  company  stood  in  his 
name,  nevertheless  at  the  time  it  ceased  to  do  business,  he  owned 
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and  for  a  long  time  had  owned  all  of  tlie  capital  stock  of  said 
corporation.  He  also  states  in  his  aflBdavit  that  the  deed  of  the 
property  of  the  Sayre  Manufacturing  Company  was  executed  to  the 
Sayre-Hatfield  Company  pursuant  to  the  resolution  of  the  stock- 
holders, and  $13,000  of  the  stock  of  the  Sayre-Hatfield  Company 
was  thereupon  issued  to  him,  Edward  M.  Sayre,  individually.  It 
also  appears  by  said  affidavit  that  tlie  said  Edward  M.  Sayre  is  now 
advised  that  he  should  have  taken  said  stock  in  the  name  of  the  Sayre 
Manufacturing  Company  and  that  he,  in  law,  now  holds  the  same 
in  trust  for  the  Sayre  Manufacturing  Company  and  its  creditors. 

The  motion  to  set  aside  said  order  of  the  county  judge  was 
denied,  from  which  order  tliis  appeal  is  taken. 

Richard  H,  Thurston^  for  the  appellant. 

Iloaea  H,  JRockwell^  for  the  respondent. 

Chase,  J. : 

A  few  facts  stand  out  prominently  in  the  record.  The  Porter 
Screen  Manufacturing  Company  sold  and  delivered  to  the  Sayre 
Manufacturing  Company  goods  and  merchandise  which  were  not 
paid  for  as  agreed.  In  an  action  brought  on  such  account,  judg- 
ment has  been  entered  in  favor  of  the  Porter  Screen  Manufacturing 
Company  against  the  Sayre  Manufacturing  Company  for  $2,764.70. 
When  said  goods  and  merchandise  were  sold,  and  when  said  action 
was  commenced,  the  Sayre  Manufacturing  Company  was  in  active 
business,  and  owned  its  plant,  consisting  of  real  and  personal  property. 
Before  the  judgment  was  obtained  in  said  action  a  new  corporation 
was  organized  for  the  purpose  of  carrying  on  the  same  kind  of  busi- 
ness and  in  the  same  town  as  the  old  corporation.  The  persons  in 
control  of  the  new  corporation,  Sayre  Brothers  Manufacturing  Com- 
pany, are  substantially  the  same  as  those  who  were  in  control  of 
the  Sayre  Manufacturing  Company. 

The  Sayre  Brothers  Manufacturing  Company  is  now  in  the  posses- 
sion and  enjoyment  of  the  plant  of  the  Sayre  Manufacturing  Com- 
pany, and  the  Sayre  Manufacturing  Company  has  ceased  to  do  busi- 
ness and  has  no  assets  that  can  be  reached  by  execution. 

In  an  action  to  procure  the  dissolution  of  a  corporation  where 
the  action  is  brought  by  a  creditor,  and  the  stockholders,  directors, 
trustees  or  other  oflScers  or  any  of  them  are  made  liable  by  law  in 
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any  event  or  contingency  for  the  payment  of  the  debt,  the  persons 
80  made  liable  may  be  made  parties  defendant  and  their  liability 
may  be  declared  and  enforced  by  the  judgment  in  the  action.  (Code 
Civ.  Proc.  §  1790.) 

In  such  an  action  if  a  fraudulent  transfer  of  the  corporate  prop- 
erty is  alleged,  the  creditor  may  join  as  parties  defendants  the  per- 
sons or  corporations  who  Jiold  such  property  in  their  possession. 
{Proctor  V.  Sidney  Sash  cfe  Furniture  Co.^  8  App.  Div.  42.) 

The  Porter  Screen  Manufacturing  Company  expects  to  bring  an 
action  against  the  Sayre  Manufacturing  Company,  its  directors  and 
stockholders  and  the  Sayre  Brothers  Manufacturing  Company,  for 
the  purpose  of  obtaining  payment  of  its  judgment. 

An  examination  of  a  person  or  corporation  against  whom  an 
action  is  about  to  be  brought  in  a  court  of  record  is  authorized  by 
section  870  of  the  Code  of  Civil  Procedure.  (Merchants^  National 
Bank  v.  Sheehan,  101  N.  Y.  176.) 

Edward  M.  Sayre,  the  pereon  to  be  examined,  is  not  a  mere  wit- 
ness, but  one  of  the  persons  against  whom  the  action  is  to  be  brought. 
He  is  also  the  manager  of  the  corporations  included  among  the  pro- 
posed defendants.  The  information  material  and  necessary  to 
enable  the  plaintiff  to  frame  its  complaint  is  peculiarly  within  his 
personal  knowledge.  Many  of  the  facts  necessary  to  enable  the 
plaintiff  in  such  action  to  frame  its  complaint  are  matters  of  public 
record  and  of  common  knowledge,  but  it  does  not  appear  who  were 
present  at  the  stockholders'  meeting  of  February  1,  1900,  nor  by 
what  vote  the  resolution  was  passed  by  them,  neither  does  it  appear 
whether  the  directors  of  the  Sayre  Manufacturing  Company  ever 
authorized  and  directed  the  conveyance  to  the  Sayre-Hatlield  Com- 
pany. The  facts  relating  to  the  transfer  of  the  property  of  the 
Sayre  Manufacturing  Company,  except  so  far  as  they  appear  as 
matters  of  record,  must  necessarily  be  obtained  from  some  of  the 
persons  that  are  to  be  made  parties  defendant  in  the  action  to  be 
brought. 

Substantially  all  of  the  statements  in  the  moving  affidavit  are 
made  upon  knowledge.  The  statements  made  on  information  and 
belief  are  so  connected  with  the  positive  allegations  and  based  upon 
them  that  they  were  properly  considered  by  the  judge  who  granted 
the  order  for  the  examination. 
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The  facts  and  circumstances  detailed  in  the  moving  aflSdavit  jus- 
tify the  statement  tiiat  the  examination  of  Edward  M.  Sajre  is 
material  and  necessary  to  enable  the  plaintiff  in  the  proposed  action 
to  frame  its  complaint. 

The  requisite  facts  having  been  presented  by  the  affidavit,  there 
is  nothing  requiring  this  court  to  interfere  with  the  discretion  exer- 
cised by  the  judge  to  whom  the  application  was  made  in  granting 
the  order,  or  by  the  justice  in  refusing  to  set  aside  the  order  on 
motion  of  the  party  to  be  examined.  {Jenkins  v.  Putnam^  106  N. 
Y.  272 ;  PoU  v.  Herman^  7  Misc.  Rep.  4.) 

The  appellant  suggests  that  the  evidence  sought  to  be  obtained  on 
the  examination  will  have  a  tendency  to  criminate  the  witness.  It 
is  not  apparent  that  all  the  questions  to  be  asked  on  the  examination 
will  call  for  answers  that  would  tend  to  criminate  the  witness.  On 
the  examination  the  personal  privilege  may  or  may  not  be  insisted 
upon.  We  are  of  the  opinion  that  the  question  whether  the  informa- 
tion sought  to  be  elicited  by  the  several  questions  to  be  asked  will 
have  a  tendency  to  criminate  the  witness  should  be  reserved  until 
the  examination  occurs,  and  if  the  personal  privilege  is  then  insisted 
upon,  rulings  can  then  be  made  from  time  to  time  as  the  question 
is  presented.  {Ryan  v.  Reagan^  46  App.  Div.  590;  Matter  of 
Dames,  168  N.  Y.  89.) 

The  appellant  also  suggests  that  the  applicant  is  not  entitled  to 
an  inspection  of  the  books  of  the  corporation  as  provided  for  by  the 
order.  We  do  not  understand  that  the  order  provides  for  the  dis- 
covery and  inspection  of  tlie  books  as  provided  in  sections  803  to 
809  of  the  Code  of  Civil  Procedure.  The  books  and  records  are  to 
be  produced  under  the  order  herein  simply  as  an  incident  to  the 
examination  of  the  party.  {Duffy  v.  Consolidated  Gas  Co.,  59 
App.  Div.  580 ;  Bloodgood  v.  Slayhack,  62  id.  315.) 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred ;  Smith,  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Herbert  J.    Kice,    Respondent,  v.  Eureka.    Paper    Cobcpany, 
70        3361  Appellant. 

80        *466 
rl74  NY  386  \  Master  and  servant  —  injury  to  an  employee  from  his  hand  being  drawn  inioa  maehifie 
of  which  Tie  has  complained  to  his  master  —  effect  of  the  master's  honing  promised 
to  add  a  proper  device  for  stopping  the  machine, 

A  factory  employee  engaged  in  operating  a  rag  cutter,  which  is  not  fitted  with 
a  belt  shifter  or  other  device  by  which  it  can  be  stopped  quickly  in  case  of 
emergency,  and  who  is  aware  of  the  danger  to  be  apprehended  from  the 
absence  of  such  appliances,  assumes  the  risk  incident  thereto  and  cannot 
recover  damages  from  his  employer  for  personal  injuries  sustained  by  him  in 
consequence  of  the  fact  that  his  hand  becoming  caught  in  the  material  which 
he  is  feeding  into  the  machine  and  that  he  is  unable  to  stop  it  in  time  to 
escape  injury. 

Evidence  that  the  accident  occurred  early  on  a  "Wednesdiy  morning  and  that  on 
the  previous  Saturday  the  employee  narrowly  escaped  meeting  with  a  similar 
injury  and  at  once  called  the  attention  of  his  superior  to  it,  and  stated  to  him 
that  he  would  stop  work  upon  the  machine  that  Saturday  night,  when  his  con- 
tract of  hiring  expired,  unless  a  belt  shifter  was  placed  on  the  machine,  and 
that  his  superior,  who  represented  the  employer,  assured  him  that  a  belt  shifter 
would  be  put  upon  the  machine  the  first  part  of  the  following  week,  and  that 
the  employee  continued  to  work  upon  the  machine  solely  in  reliance  upon  that 
promise,  does  not  render  the  employer  liable  —  it  appearing  that  the  accident 
happened  before  the  expiration  of  the  time  within  which  the  master  promised 
that  a  belt  shifter  would  be  placed  upon  the  machine. 

Semble,  that  the  employer  would  not  be  liable  though  it  should  be  assumed  that 
the  time  within  which  he  agreed  to  remedy  the  defect  had  expired  at  the  time 
the  accident  occurred. 

fiPBiNG  and  Davy,  JJ.,  dissented. 
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Appeal  by  the  defendant,  the  Eureka  Paper  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Oswego  on  the  24tli  day 
of  January,  1901,  upon  the  verdict  of  a  jury  for  $5,120,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  26th  day  of  Jan- 
uary, 1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

The  action  was  commenced  on  the  11th  day  of  October,  1900,  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  on  the  morn- 
ing of  the  4th  day  of  April,  1900,  while  in  the  employ  of  the 
defendant,  alleged  to  have  been  caused  solely  through  its  negligence. 

Jame8  DemnSy  for  the  appellant. 

Frank  G.  Sargent^  for  the  respondent. 

McLennan,  J. : 

On  the  morning  in  question,  and  for  several  years  prior,  the 
defendant  was  engaged  in  manufacturing  paper  from  rags,  manila 
rope,  string,  etc.,  at  its  factory  located  at  Oswego  Falls,  N.  Y.  One 
of  the  machines  used  by  the  defendant  was  a  rag  cutter,  so  called, 
which  cut  the  material  into  small  pieces  preparatory  to  converting 
it  into  pulp.  It  consisted  of  a  feed  table  about  three  feet  long  upon 
which  the  rough  material  was  placed,  and  at  one  end  there  was  a 
large,  slowly  revolving  cylinder  having  upon  its  surface  spikes  or 
teeth,  which  caught  the  material,  drew  it  between  the  cylinder  and 
a  stationary  plate  below,  subjecting  it  to  pressure  and  bringing  it  in 
contact  with  rapidly  revolving  knives  immediately  behind  the  cyl- 
inder, where  it  was  cut  and  dropped  upon  a  carrier  which  conveyed 
it  to  another  part  of  the  machine. 

The  machine  was  located  in  the  second  story  of  the  factory,  and 
was  driven  by  power  taken  from  a  main  revolving  sliaft  extending 
through  the  first  story  close  to  the  ceiling,  by  means  of  a  belt  which 
passed  over  a  pulley  on  the  shaft  up  through  the  floor  to  a  pulley 
on  the  axle  of  the  cutter.  A  tight  and  loose  pulley,  covered  by  a 
box,  were  close  together  upon  the  end  of  the  axle,  so  arranged  that 
when  the  belt  was  upon  the  tight  pulley  the  machine  would  run, 
and  when  shifted  to  the  loose  pulley  it  would  stop.  The  operator 
App.  Div.— Vol.  LXX.        22 
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could  only  move  the  belt  from  the  tight  to  the  loose  pulley,  and 
thus  stop  the  machine,  by  leaving  his  place  in  front  of  the  feed 
table,  going  to  the  end  of  the  axle,  removing  or  opening  the  box, 
and  pushing  the  belt  with  a  stick.  This  was  the  means  usually 
employed  when  it  was  desired  to  stop  the  machine  temporarily, 
although  the  belt  and  loose  pulley  would  still  continue  to  revolve. 
When  it  was  desired  to  stop  the  macliine  for  a  day  or  for  any  con- 
siderable time,  a  workman  would  go  to  the  floor  below  and  with  a 
long  stick  push  the  belt  from  a  tight  to  a  loose  pulley  on  the  main 
shaft,  and  thus  not  only  stop  the  machine,  but  the  belt  and  the 
loose  pulley  upon  the  axle  as  well.  There  was  no  other  way  pro- 
vided by  which  the  cutter  could  be  stopped,  so  long  as  the  main 
shaft  in  the  factory  continued  to  revolve,  no  matter  what  the  exi- 
gencies or  necessity  for  stopping  the  same.  As  a  rule,  rag  cutters 
and  machines  of  similar  construction  are  stopped  by  pushing  the 
belt  from  the  tight  to  the  loose  pulley  by  means  of  a  belt  shifter  — 
a  very  simple  device  in  common  use  —  and  the  evidence  quite  con- 
clusively shows  that  with  such  an  appliance  the  machine  in  question 
could  be  stopped  almost  instantly  by  the  operator  without  leaving 
his  place,  simply  by  moving  a  lever  close  to  his  hand.  When  the 
cutter  was  constructed  it  is  apparent  it  was  intended  it  should  be 
stopped  in  that  manner,  because  it  was  provided  with  a  loose  pul- 
ley, the  only  purpose  of  which  is  to  facilitate  the  stopping  of  the 
machine,  and,  ordinarily,  a  belt  is  not  moved  onto  such  a  pulley 
except  by  means  of  a  shifter ;  at  least,  the  machine  could  be  stopped 
safely  and  almost  instantly  by  that  method.  It  further  appears  that 
by  another  simple  device,  also  in  common  use,  called  a  belt  tight- 
ener, the  machine  could  be  stopped  with  almost  equal  facility,  and 
for  nearly  a  year  prior  to  the  day  in  question  the  defendant  had  in 
its  factory,  substantially  ready  for  use,  a  tightener  for  this  niachine, 
but  for  some  reason  it  had  never  been  attached.  With  that  attach- 
ment the  operator  would  only  have  to  pull  a  cord,  close  to  his  hand, 
and  a  weight  would  be  removed  from  the  belt  and  thus  loosen  it 
upon  the  pulley,  when  it  would  immediately  cease  to  revolve.  By 
means  of  either  device  in  case  of  necessity  the  machine  could 
be  stopped  almost  instantly  and,  substantially,  as  effectively  with 
one  as  with  the  other.  Without  either  of  such  devices,  and  with 
the  machine  in  the  condition  it  was,  it  would   be  impossible  for 
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the  operator  to  stop  it,  if  for  any  reason  he  became  unable  to 
leave  the  place  where  he  was  required  to  stand  in  order  to  perform 
his  work,  and  the  danger  and  risk  incident  to  the  operation  of  the 
machine  were  thereby  greatly  increased.  Under  such  conditions,  it 
is  obvious  that  if  the  person  or  clothing  of  the  operator  should 
become  caught  in  the  machine  serious  injury  would  result  which  he 
would  be  utterly  powerless  to  prevent. 

About  two  o'clock  on  the  morning  of  the  4:th  of  April,  1900,  the 
plaintiff,  who  had  been  in  the  defendant's  employ  for  more  than  a 
year  previous,  tending  the  machine  in  question,  was  standing  in  his 
accustomed  place  in  front  of  the  feed  table,  placing  thereon  rags, 
rope,  string,  etc.,  to  be  drawn  under  the  cylinder  and  to  the  revolv- 
ing knives  beyond.  While  so  engaged  his  right  hand  was  caught 
in  a  loop  of  a  strong  string,  and  was  being  slowly  drawn  to  the 
cylinder.  He  attempted  to  extricate  this  hand  with  the  other,  but 
in  so  doing  it  also  became  caught,  and  both  were  drawn  to  the 
cylinder  and  to  the  revolving  knives,  where  little  by  little  the  entire 
right  hand  and  all  the  fingers  of  the  left  but  one  were  cut  oflF.  A 
fellow-workman  then  came  to  plaintiff's  assistance,  shifted  the 
belt  from  the  tight  to  the  loose  pulley  on  the  axle;  the  machine 
stopped  and  the  plaintiff  was  extricated.  This  action  is  brought  to 
recover  damages  for  the  injuries  thus  sustained. 

The  plaintiff,  at  the  time  of  the  accident,  was  forty  years  of  age ; 
was  ordinarily  bright  and  intelligent ;  had  tended  the  machine  in 
question  for  more  than  a  year  ;  was  entirely  familiar  with  its  con- 
stiniction  and  operation  ;  knew  tliat  it  was  not  provided  with  a  belt 
shifter  or  belt  tightener;  fully  understood  that  proper  provisioa 
had  not  been  made  for  stopping  the  machine,  and  knew  and  appre- 
hended the  dangers  incident  thereto.  The  machine  was  suitable 
for  the  work  it  was  intended  to  do  ;  all  the  parts  were  perfect  and  all 
appliances  necessary  or  convenient  for  its  use  were  supplied,  except 
a  belt  shifter  or  belt  tightener,  which  would  have  enabled  the  plain- 
tiff to  stop  the  machine  at  will  and  almost  instantly,  but  that  such 
appliances  had  not  been  furnished  and  were  not  in  use  was  apparent 
and  was  known  to  the  plaintiff.  He  also  knew  the  danger  to  be 
apprehended  from  a  failure  to  use  such  devices.  If  no  other  facta 
existed,  clearly  the  plaintiff  assumed  the  risk  of  his  employment, 
and  would  not  be  entitled  to  recover. 
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The  correct  rule  applicable  to  such  a  state  of  facts  is  stated  in 
Bickey  v.  Taa^e  (106  N.  Y.  26)  in  the  following  language  :  "  There 
is  no  doubt  that  an  employe  in  accepting  service  with  a  knowledge 
of  the  character  and  position  of  the  machinery,  the  dangers  of  which 
are  apparent,  and  from  which  he  might  be  liable  to  receive  injury, 
assumes  the  risks  incident  to  the  employment,  and  he  cannot  call 
npon  the  defendant  to  make  alterations  to  secure  greater  safety." 

The  rule  was  in  effect  reiterated  in  Crown  v.  Orr  (140  N.  Y. 
462).  The  court  said :  "  If  he  (the  employee)  voluntarily  enters 
into  or  continues  in  the  service  without  objection  or  complaint,  hav- 
ing knowledge  or  the  means  of  knowing  the  dangers  involved,  he  is 
deemed  to  assume  the  risk  and  to  waive  any  claim  for  damages 
against  the  master  in  case  of  personal  injury  to  him." 

The  proposition  of  law  was  in  effect  stated  by  the  learned  trial 
justice  in  his  charge  to  the  jury,  when  he  said  :  "  Where  a  servant 
in  the  employ  of  a  master  knows  the  danger,  understands  the 
machine  perfectly,  realizes  the  risk  which  he  undertakes,  the  law 
regards  him  as  having  assumed  all  the  risk  or  danger." 

The  counsel  for  the  respondent  does  not  seek  in  any  manner  to 
controvert  the  rule  of  law  stated,  or  to  question  its  applicability 
to  the  facts  of  the  case  at  bar,  so  far  as  they  have  now  been  recited, 
but  it  is  insisted  that  the  additional  facts  to  which  attention  will 
now  be  called,  take  the  case  out  of  the  rule  adverted  to.  The  acci- 
dent happened  on  "Wednesday  morning.  The  plaintiff  testified  in 
substance,  and  the  evidence  is  sufficient  to  support  a  finding  to  that 
effect,  that  on  Saturday  previous,  while  feeding  the  machine,  his 
fingers  became  caught  in  the  string  in  such  manner  that  they  nar- 
rowly escaped  being  drawn  under  the  cylinder;  that  he  at  once 
called  the  attention  of  his  superior,  a  Mr.  Webb,  to  the  fact,  who, 
upon  the  evidence,  the  jury  was  justified  in  finding,  represented  the 
defendant,  and  stated  to  him  that  he  would  stop  work  upon  the 
machine  that  Saturday  night,  when  his  contract  of  hiring  expired, 
nnless  a  shifter  was  connected  with  it  so  that  it  could  be  stopped ; 
that  Mr.  Webb  assured  him  the  defendant  would  put  a  shifter  upon 
the  cutter  the  first  part  of  the  following  week ;  that  he,  relying  upon 
sucii  promise  and  assurance,  remained  in  defendant's  employment, 
believing  it  would  be  done,  and  that  he  would  not  have  continued 
to  work  upon  the  machine  if  such  promise  had  not  been  made. 
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The  jury  was  also  justified  in  finding,  upon  the  evidence,  that  the 
plaintiffs  injuries  resulted  because  of  defendant's  failure  to  furnish 
and  attach  to  the  rag  cutter  a  belt  shifter  or  tightener,  or  make  proper 
provision  for  stopping  the  machine ;  that  it  was  negligent  in  that 
regard  ;  that  such  negligence  caused  the  accident,  and  that  the  plain- 
tiff was  not  guilty  of  negligence  because  of  anything  done  by  him 
in  feeding  the  machine  at  the  time  of  the  accident. 

It  is  urged  by  respondent's  counsel  that  the  promise  and  assur- 
ance made  and  given  on  behalf  of  the  defendant  that  it  would  sup- 
ply a  proper  appliance  for  stopping  the  machine,  which  was  relied 
upon  by  the  plaintiff,  furnishes  an  exception  to  the  rule  applicable 
to  the  assumption  of  risk  by  an  employee,  and  so  that  the  plaintiff 
is  entitled  to  recover  damages  for  the  injuries  sustained  by  him.  It 
is  not  contended  that  the  judgment  can  be  sustained  upon  any 
other  ground,  and  that  presents  the  only  question  which  requires 
consideration. 

The  doctrine  of  assumption  of  risk  is  based  upon  contract.  Inde- 
pendent of  any  question  of  public  policy  or  statutory  prohibition,  a 
master  has  a  right  to  hire  a  servant  to  operate  machinery  which  as 
originally  constructed  is  defective  and  unsafe,  or  wliich  has  become 
so  because  permitted  to  get  out  of  repair,  no  matter  how  great  the 
danger  incident  to  its  operation,  provided  the  servant  knows  its 
condition  and  fully  appreciates  the  risk.  In  case  a  contract  of  hir- 
ing is  entered  into  under  such  circumstances,  the  presumption  is 
conclusive  that  the  parties  contracted  with  reference  to  existing 
conditions ;  that  the  wages  of  the  servant  were  fixed  accordingly^ 
presumably  increased  because  of  the  assumption  by  him  of  the  risk 
incident  to  operating  defective  and  dangerous  machinery,  and  in 
case  he  thereby  sustains  injury  the  master  is  not  liable.  The 
servant's  right  in  the  premises  is  to  refuse  to  contract,  or,  if  he  has 
entered  upon  the  employment  and  does  not  longer  wish  to  expose 
himself  to  its  dangers,  to  stop  work.  The  rights  of  the  parties  to 
such  a  contrstct,  although  simply  a  verbal  agreement  to  employ  by 
the  master  and  to  work  by  the  servant,  are  no  different  than  if  it  had 
been  in  writing,  and  had  expressly  provided  that  for  a  certain  sum 
per  day  or  per  week,  to  be  paid  by  the  master,  the  servant  would 
operate  a  defective  and  dangerous  machine,  which  was  fully 
described,  and  would  assume  the  risk  incident  thereto.     If  to  such  a 
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contract  is  added  a  clause  hy  which  the  master,  for  the  purpose  of 
inducing  the  servant  to  accept  or  remain  in  the  employment,  agrees 
to  remedy  the  defective  machinery,  and  thereby  make  its  operation 
reasonably  safe,  are  the  rights  of  the  servant  changed  or  enlarged, 
in  case  he  is  injured,  simply  because  the  master  failed  to  remedy  or 
repair  the  defects  as  he  had  agreed  to  do  ?  We  can  conceive  of  no 
principle  of  law  upon  which  to  rest  the  proposition  that  by  such  a 
contract  of  hiring  the  servant  becomes  relieved  of  the  assumption  of 
the  risk  incident  to  the  operation  of  such  machinery,  simply  because 
the  master  promised  to  remedy  or  repair  the  same. 

If  a  manufacturer  hires  a  machinist  for  two  days  to  run  an  engine 
which  is  dangerous  because  the  flywheel  is  broken,  which  defect  is 
known  to  and  the  danger  is  fully  appreciated  by  the  machinist,  in 
case  he  sustains  injury  because  of  such  defect,  the  master  is  not  lia- 
ble, because  tHe  servant  himself  assumed  the  risk  incident  to  the 
operation  of  the  engine  in  that  condition.  If,  when  the  master 
employed  the  servant,  and  even  for  the  purpose  of  inducing  him  to 
enter  the  service,  he  promised  to  supply  the  engine  with  a  new  fly- 
wheel upon  the  morning  of  the  second  day,  and  during  the  first  day 
the  servant  was  injured,  how  can  it  be  said  that  he  did  not  assume 
the  risk  incident  to  the  first  day's  service  ?  By  the  contract  the 
servant  in  effect  agreed  to  run,  for  one  day  at  least,  the  defective 
engine.  Presumably  his  wag'^s  were  increased  because  of  the  dan- 
gers attending  such  work.  Knowing  all  the  facts,  he  contracted  to 
operate  an  engine  for  at  least  one  day  with  a  broken  flywheel, 
which  made  its  operation  hazardous.  But  suppose  accident  does 
not  result  during  the  first  day's  service,  and  upon  the  morning  of 
the  second  day  the  servant  discovers  that  the  master  has  failed  to 
keep  his  promise  to  supply  the  engine  with  a  perfect  wheel,  but  the 
servant,  without  protest,  remains  in  the  employment  and  continues 
to  operate  the  engine,  and  on  the  second  day  the  flywheel  goes  to 
pieces  and  he  is  injured.  Do  not  all  the  elements  exist  which 
impose  upon  the  servant  the  assumption  of  the  risk?  He  knew  the 
defect ;  appreciated  the  danger,  which  was  apparent,  yet  with  full 
knowledge  of  the  conditions  continued  in  the  employment.  In  the 
case  supposed  there  could  be  no  suggestion  that  the  servant  believed 
the  defect  had  been  remedied,  and  for  that  reason  continued  in  the 
service.    He  knew  that  the  flywheel  upon  the  engine  continued  to 
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be  in  a  defective  and  dangerous  condition  ;  knew  that  the  promise 
of  the  master  had  not  been  f  alfilled,  and  yet  with  such  knowledge 
he  assumed  to  commence  operating  the  engine  on  the  morning  of 
the  second  day.  We  fail  to  see  how  the  promise  of  the  master  to 
repair  and  his  failure  to  do  so,  even  under  such  circumstances,  in  any 
manner  changed  the  relations  or  rights  of  the  parties.  When  the 
servant  discovered  that  the  wheel  had  not  been  repaired  on  the 
morning  of  the  second  day,  he  was  under  no  obligation  to  continue 
his  work,  because  the  master  had  broken  the  contract.  He  was 
then  entitled  to  stop  work  and  recover  any  damages  resulting  from 
the  breach.  It  is  suggested  that  he  had  a  right,  under  the  contract, 
to  continue  to  operate  the  dangerous  machine,  knowing  it  had  not 
been  repaired  by  the  master  as  he  had  promised,  and  then  insist 
upon  recovering  from  the  master  the  damages  for  personal  injuries 
sustained  by  him  on  account  of  the  failure  to  repair ;  but  that  is 
only  another  way  of  saying  that  the  risk  of  operating  the  machine 
ceased  to  be  assumed  by  the  servant  from  the  moment  the  master 
promised  to  repair. 

An  experienced  locomotive  engineer  is  upon  an  engine  ready  to 
start  upon  his  trip ;  he  has  the  lever  in  his  hand  with  which  to  start 
or  stop  the  engine ;  the  lever  is  cracked  and  is  liable  to  break  at  any 
time ;  the  engineer  knows  it  and  knows  and  fully  appreciates  the 
danger  attending  its  use  in  that  condition.  He  calls  the  attention 
of  the  master  to  the  unsafe  condition  of  the  lever,  and  declares  he 
will  quit  the  service  unless  it  is  remedied.  The  master  then  and 
there  promises  to  have  it  repaired  before  the  engine  is  started  upon 
another  trip.  -  That  promise  being  made,  the  engineer,  without  pro- 
test, fully  knowing  and  realizing  the  danger,  starts  upon  his  journey 
and  is  injured  through  the  breaking  of  the  lever.  On  what  prin- 
ciple is  the  master  liable?  He  has  procured  a  defective  engine  to 
be  run,  as  he  had  a  right  to  do,  provided  only  the  servant  knew  of 
the  defects  and  also  knew  the  danger.  He  has  not  broken  any 
agreement.  He  did  not  agree  to  repair  until  the  return  of  the 
engine  from  the  trip  then  commenced.  Upon  principle  we  fail  to 
see  why  the  case  does  not  fall  within  the  rule  laid  down  in  many 
cases  decided  by  the  Court  of  Appeals,  and  which  is  stated  in 
Hickey  v.  T<uiffe  and  Crovm  v.  Orr  {supra). 

In  the  case  at  bar  it  is  not  claimed  that  the  defendant  would  have 
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been  liable  for  plaintiflPs  injuries  if  received  while  operating  the 
rag  cutter  previous  to  the  Saturday  night  preceding  the  accident ; 
but  upon  that  night,  the  contract  period  then  ending,  he  being  only 
hired  from  week  to  week,  the  plaintiff  declared  his  intention  of 
leaving  defendant's  employ  unless  the  machine  was  supplied  with  a 
belt  shifter,  which  would  render  its  operation  less  hazardous.  There- 
upon the  defendant  assured  the  plaintiff  that  if  he  would  continue 
to  operate  the  machine  in  the  condition  in  which  it  then  was,  it 
would  be  supplied  with  a  shifter  during  the  fore  part  of  the  follow- 
ing week.  The  phiintiff  assented  and  continued  to  operate  the 
machine  precisely  as  before.  It  would  seem  that  the  only  effect 
of  the  new  arrangement  was  that  the  plaintiff  expressly  stipulated 
to  operate  the  dangerous  machine  for  at  least  two  or  three  days, 
precisely  as  he  had  impliedly  stipulated  to  do  and  had  done  for  a 
year  previous,  but  with  the  assurance  that  at  the  end  of  the  two  or 
three  days  it  would  be  made  reasonably  safe.  How  he  ceased  to 
assume  the  risk  of  such  employment  during  those  days  which  for  a 
year  he  had  assumed,  solely  because  of  defendant's  promise,  it  is 
difficult  to  understand.  The  dangers  incident  to  operating  the  cut- 
ter were  in  no  manner  increased ;  the  conditions  were  unchanged  ; 
plaintiff's  knowledge  of  the  situation  and  appreciation  of  the  risk 
were  the  same ;  the  defendant  had  not  broken  his  agreement,  and, 
so  far  as  appears,  had  no  intention  of  so  doing.  The  time  in  which  it 
promised  to  remedy  the  defect  had  not  expired.  How  then  did  the 
plaintiff  acquire  important  rights  in  addition  to  those  which  he  had 
prior  to  the  Saturday  night  in  question,  to  wit,  rights  which  relieved 
him  from  the  assumption  of  the  risk  of  the  employment  and  placed 
that  burden  upon  the  defendant  2 

On  Saturday  night,  the  plaintiff  having  declared  his  intention  of 
leaving  defendant's  employ  because  no  belt  shifter  was  attached  to 
the  machine,  the  defendant  said  to  the  plaintiff,  in  substance,  I 
want  my  dangerous  rag-cutting  machine  run  for  a  few  days  longer 
and  until  I  have  an  opportunity  to  repair  it,  which  wUl  be  in  two 
or  three  days  at  most ;  you  know  all  about  it  and  I  would  like  to 
have  you  do  it,  but  if  you  do  not  wish  to  I  will  get  some  one  else. 
The  answer  of  the  plaintiff  was,  in  effect,  that  he  would  continue 
the  employment  upon  the  conditions  specified.  He  did  so ;  con- 
tinued to  operate  the  machine^  with  full  knowledge  of  all  its  defects 
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and  fnlly  appreciating  the  dangers  incident  thereto.  It  cannot  be 
said  that  the  time  in  which  the  defendant  promised  to  remedy  tiie 
defect  had  expired,  the  accident  liaving  occurred  in  the  early  morn- 
ing of  the  Wednesday  following  the  Saturday  night  when  the 
promise  was  made.  There  is  no  pretense  that  the  plaintiif  supposed 
the  repairs  had  been  made  and  thus  was  induced  to  remain,  or  had 
been  assured  the  cutter  could  run  safely,  or  comparatively  so,  and 
relied  upon  the  superior  knowledge  of  the  defendant's  superin- 
tendent in  that  regard.  But  even  if,  upon  the  evidence,  it  might 
be  found  that  "the  fore  part  of  the  next  week"  had  expired, 
and  thus  that  the  defendant  had  violated  his  agreement  to  repair, 
we  cannot  perceive  how  that  fact  would  change  or  enlarge  the 
plaintiff's  rights  in  the  premises,  because  he  knew  perfectly  well 
the  defect  had  not  been  remedied,  and  continued  without  protest  or 
complaint  to  operate  the  cutter.  So  that  w^e  have  the  precise  ques- 
tion presented :  Does  the  bare  promise  of  a  master  to  repair,  in 
the  future,  defective  machinery,  which  is  being  operated  by  a 
servant  who  has  knowledge  of  the  defects  and  fully  appreciates  the 
danger  incident  thereto,  relieve  the  servant  from  the  assumption  of 
the  risks  of  the  employment,  and  in  effect  make  the  master  an 
insurer  of  the  servant's  safety  ? 

So  far  as  we  have  been  able  to  discover  the  question  has  not  been 
directly  passed  upon  by  the  Court  of  Appeals  of  this  State,  in  any 
case  where  the  views  of  the  court  have  been  expressed  in  an  opinion, 
and  where  the  determination  of  the  question  was  necessary  to  the 
decision  of  the  case.  As  there  seems  to  be  some  conflict  between 
the  decisions  of  the  lower  courts  and  the  decisions  of  the  courts  of 
sister  States  we  have  deemed  it  proper  to  point  out  why,  in  our 
opinion,  the  rule  which  was  made  the  basis  of  the  judgment  appealed 
from  is  unsound  in  principle,  and  why  it  should  not  be  incorporated 
into  the  law  of  this  State  applicable  to  actions  for  negligence  brought 
by  employees  against  employers.  Having  done  so,  we  will  review 
the  adjudicated  cases  bearing  upon  the  question  and  endeavor  to 
ascertain  whether  or  not  such  a  rule  has  been  approved  by  the 
weight  of  authority.  The  question  is  an  important  one.  If  the 
respondent's  contention  shall  prevail,  it  will  only  be  necessary  in  the 
future,  in  any  action  brought  by  a  servant  against  the  master  to 
recover  damages  for  injuries  sustained  on  account  of  defective 
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machinery,  tools  or  appliances,  or  because  an  unsafe  place  in  which 
to  work  is  provided,  to  testify  that  the  master  promised  to  remedy 
or  repair,  and  his  liability  will  be  established,  or  at  least  an  issue 
will  be  raised  for  the  determination  of  a  jury. 

Zaninff  v.  iT.  Y.  C.  R,  li.  Co.  (49  N.  Y.  521)  was  an 
action  to  recover  for  injuries  sustained  by  the  plaintiff,  who  was  in 
defendant's  employ,  in  falling  from  a  scaffold  erected  under  the 
supervision  of  another  employee,  which  collapsed  because  improp- 
erly constructed.  It  appeared  that  the  employee  who  had  charge 
of  erecting  the  scaffold  was,  to  the  knowledge  of  the  defendant, 
addicted  to  the  use  of  liquor  to  such  an  extent  that  he  was  fre- 
quently drunk  while  engaged  in  the  performance  of  his  duties  and 
at  the  time  when  the  scaffold  was  erected,  and  that  the  defective 
construction  of  the  scaffold  was  the  result  of  such  intoxication.  It 
also  appeared  that  the  plaintiff  knew  of  the  habits  of  such  employee ; 
that  the  scaffold  was  erected  under  his  direction,  and  of  the  condi- 
tion he  was  in  at  the  time.  It  further  appeared  that  the  defendant, 
through  its  foreman,  prior  to  the  accident,  had  assured  the  plaintiff 
that  if  the  employee  who  had  charge  of  erecting  the  scaffold  did  not 
do  better  or  mend  his  habits  he  would  have  him  discharged.  It  did 
not  appear  that  the  plaintiff  knew  the  scaffold  was  dangerous.  It 
was  urged  that  the  defendant  was  not  liable  because  the  scaffold  fell 
on  account  of  the  negligence  of  a  co-employee,  occasioned  by  his 
intemperate  habits,  of  which  the  plaintiff  had  knowledge.  Upon 
all  the  facts,  including  the  promise  of  defendant's  foreman,  it  was 
held  that  under  the  circumstances  of  that  case  the  question  of  plain- 
tiff's contributory  negligence  was  one  of  fact  for  the  jury,  and  the 
jury  having  found  a  verdict  in  favor  of  the  plaintiff,  the  judgment 
entered  thereon  was  sustained.  The  decision  cannot  be  regarded  as 
authority  for  the  proposition  contended  for  in  the  case  at  bar.  It 
would  be  somewhat  analogous  if  it  had  been  shown  that  the  plain- 
tiff in  that  case  knew  the  scaffold  was  defective ;  had  gone  upon  it 
fully  appreciating  the  danger ;  had  thus  sustained  injury  and  had 
then  sought  to  recover  damages,  claiming  that  he  was  relieved  from 
the  risk  of  going  upon  the  scaffold  which  he  knew  was  dangerous, 
simply  because  the  defendant  had  assured  him  chat  the  person  under 
whose  direction  it  was  erected  would  not  become  drunk  while 
engaged  in  the  duties  of  his  employment.    No  such  proposition  was 
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held.  It  was  only  decided  that  it  was  proper  for  the  jury  to  take 
into  consideration  all  the  circumstances  adverted  to  in  determining 
whether  or  not  the  plaintiff  was  free  from  or  chargeable  with  con- 
tributory negligence.  It  is  true  the  learned  jndge  who  wrote  the 
opinion  quotes  substantially  from  the  opinion  in  the  case  of  Holmes 
V.  Clark  (10  Week.  Repr.  405)  and  says  :  "It  has  been  Iield  that 
there  is  a  formal  distinction  between  the  case  of  a  servant  who 
knowingly  enters  into  a  contract  to  work  on  defective  machinery 
and  that  of  one  who,  on  a  temporary  defect  arising,  is  induced  by 
the  master,  after  the  defect  has  been  brought  to  the  knowledge  of 
the  latter,  to  continue  to  perform  his  service  under  promise  that 
the  defect  shall  be  remedied." 

But  this  language  was  apparently  only  used  for  the  purpose  of 
showing  that  it  was  proper,  after  it  liad  been  proven  that  the  plain- 
tiff in  that  case  knew  of  the  intemperate  habits  of  the  other  employee, 
to  show  that  the  foreman  of  the  defendant  had  promised  to  see  that 
such  employee  did  better,  or  in  case  he  did  not  to  have  him  dis- 
charged, and  that  those  facts  with  the  others  were  properly  for  the 
consideration  of  the  jury.  The  proposition  stated  in  the  second 
head  note  to  the  case  quoted  in  the  brief  of  respondent's  coun- 
sel is  not,  so  far  as  we  can  ascertain,  borne  out  by  the  facts,  by  the 
decision  or  by  any  language  contained  in  the  opinion  of  the  learned 
judge. 

In  the  case  of  Sweeney  v.  Berlin  <&  Jones  Envelope  Co.  (101  N. 
Y.  520)  it  was  held  tliat  a  threat  by  the  master  to  discharge  a  serv- 
ant if  he  does  not  continue  to  use  a  machine  wliich  he  was  engaged 
to  operate,  and  which  is  in  the  «\me  condition  it  was  when  he  under- 
took the  work,  is  not  coercion  which  will  render  the  master 
liable  in  case  the  servant  is  injured  by  its  use.  In  that  case,  which 
was  an  action  by  an  employee  who  was  injured  in  operating  a 
defective  machine,  the  plaintiff  testified  that  he  told  the  superin- 
tendent it  was  dangerous;  that  he  was  referred  to  the  machinist, 
who  promised  to  remedy  the  defect.  Judge  Danforth,  in  writing 
the  opinion  of  the  court  (p.  525),  said :  "  If  the  defect  had  been  in 
the  pedal  and  a  promise  made  to  repair  that,  and  yet  directions 
given  for  its  use,  it  might  be  otherwise ;  but  here  the  promise,  if 
there  was  any,  concerned  a  new  appliance,  not  attached  to  that  par- 
ticular machine,  nor  to  any  machines  of  that  make.    The  ^  Adams 
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machines,'  as  the  plaintiflPs  witnesses  proved,  were  uniformly  fur- 
nished with  the  pedal.  A  dutch  had  never  been  seen  on  one. 
They  were  for  different  purposes." 

While  a  portion  of  the  language  quoted  would  seem  to  indicate 
that  if  the  promise  in  that  case  had  been  to  add  something  which 
properly  belonged  to  the  machine,  the  lack  of  which  caused  the 
injury,  the  plaintiff  might  have  recovered  because  of  such  promise. 
That  question  was  not  decided  and  was  not  necessary  to  the  decision 
of  the  case. 

Expressions  of  similar  import  may  be  found  in  the  opinions  in 
other  cases  decided  by  the  Court  of  Appeals. 

Marsh  V.  Chickering  (101  N.  Y.  396)  was  an  action  brought  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  in  falling 
from  a  ladder  used  by  him  in  lighting  lamps  in  front  of  defendant's 
building.  The  ladder  slipped  and  the  plaintiff  was  injured  because 
it  was  not  "  hooked  and  spiked."  The  plaintiff  knew  its  condition  ; 
that  in  consequence  it  was  likely  to  fall,  made  complaint  to  the 
defendant,  and  was  by  him  directed  to  go  to  the  superintendent, 
who  promised  the  plaintiff  that  he  would  have  the  ladder  "  hooked 
and  spiked."  The  superintendent  failed  to  do  so.  The  plaintiff 
continued  to  use  the  ladder  as  before  and  was  injured.  It  was  held 
that  the  plaintiff  could  not  recover.  In  that  case  the  court  appar- 
ently regarded  the  fact  important  that  the  plaintiff  was  a  common 
laborer,  employed  in  doing  common  work,  and  was  using  a  common 
tool  or  appliance,  in  regard  to  the  use  of  which  he  had  perfect 
knowledge.  The  court  said :  "  The  fact  that  he  (the  plaintiff)  notified 
the  master  of  the  defect  and  asked  for  another  instrument  and  the 
master  promised  to  furnish  the  same,  in  such  a  case  does  not  render 
the  master  responsible  if  an  accident  occurs." 

We  think  the  language  quoted  could  not  have  been  intended  to 
be  only  applicable  to  common  laborers  using  simple  tools  and  appli- 
ances, and  not  to  skilled  laborers  using  complicated  machinery,  pro- 
vided the  latter,  because  of  their  skill,  were  perfectly  familiar  with 
such  machinery  and  with  the  dangers  incident  to  its  operation. 

As  was  said  by  Mr.  Justice  Cullen  in  Spencer  v.  Worthington 
(44  App.  Div.  496) :  "  There  is  a  great  difference  between  the 
use  of  a  steam  boiler  and  that  of  a  step  ladder.  A  servant  exer- 
cising due  care  would  probably  always  know  when  a  step  ladder 
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was  likely  to  break  down,  while  he  might  not  know  when  a  boiler 
was  likely  to  blow  up.  Therefore,  there  is  a  marked  distinction 
between  a  boiler  and  a  step  ladder,  so  far  as  knowledge  of  danger 
and  consequent  assumption  of  risk  should  be  imputed  to  the  servant. 
But  when,  because  rhe  servant  is  an  expert,  or  for  other  reasons,  his 
knowledge  of  the  danger  arising  from  the  use  of  the  boiler  is  just 
as  great  as  that  which  an  ordinary  servant  would  possess  in  the  use 
of  a  step  ladder,  we  do  not  see  on  what  ground  any  distinction  can 
be  drawn  between  the  two  cases." 

In  the  case  at  bar  the  evidence  clearly  shows  that  the  plaintifE 
was  quite  as  familiar  with  the  machine  in  qiiestion,  and  with  the 
consequences  and  dangers  attending  its  operation  without  a  belt 
shifter,  as  was  the  plaintiff  in  the  Marsh  case  with  the  ladder  and 
its  operation,  and  with  the  danger  of  using  it  without  hooks  and 
spikes. 

The  case  of  Ilealy  v.  Byan  (25  Wkly.  Dig.  23 ;  affd.,  116  K.  Y. 
657,  without  an  opinion),  cited  by  respondent's  counsel,  is  by  no 
means  decisive  of  the  question  involved.  Certain  of  the  language 
in  the  opinion  of  the  court  at  General  Term  is  susceptible  of  the 
construction  contended  for  by  counsel,  but  an  examination  of  the 
printed  case  on  appeal  discloses  that  there  was  abundant  ground 
upon  which  to  sustain  the  judgment,  independent  of  whether  or  not 
the  defendant  in  that  case  promised  to  I'epair  the  defective  brake. 
Apparently  proof  of  the  promise  was  not  made  for  the  purpose  of 
establishing  non-assumption  of  risk  on  the  part  of  the  plaintiff,  but 
for  the  purpose  of  proving  knowledge  on  the  part  of  the  defendant 
that  the  brake  was  defective,  which  was  the  chief  issue  litigated. 
The  plaintiff  gave  evidence  tending  to  show  that  while  he  knew  the 
brake  was  somewhat  defective,  and  had  complained  of  it,  he 
believed  it  would  answer  the  purpose  for  which  it  was  intended ; 
that  at  the  time  of  the  accident  he  was  in  good  faith  trying  to 
operate  it,  but  that  owing  to  its  worn  condition  it  would  not  take 
hold  of  the  wheel  vni\\  suflScient  firmness  to  hold  the  heavy  train 
on  the  descending  grade  where  it  was  necessary  to  stop  in  order  to 
avoid  the  collision.  Upon  all  the  facts  in  that  case,  including  the 
promise  of  the  defendant  to  repair  the  brake,  the  question  of 
defendant's  negligence  and  of  plaintiff's  freedom  from  contributory 
negligence  was  submitted  to  the  jury,  and  those  questions  having 
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been  determined  by  its  verdict  in  favor  of  the  plaintiff,  the  judg- 
ment entered  thereon  was  affirmed  by  the  General  Term,  fourth 
department,  and  by  the  Court  of  Appeals. 

A  large  number  of  cases  might  be  cited  which  amply  support  the 
proposition  that  where  a  servant  has  been  assured  by  the  master 
that  the  machinery  or  appliance  with  which  he  is  working,  or  the 
place  in  which  he  is  performing  his  duties,  is  safe,  or  that  no  injury 
will  result  from  the  defects,  if  any,  he  has  a  right  to  rely  upon  the 
superior  knowledge  of  the  master  and  continue  the  employment^ 
and  if  injured  in  consequence  of  such  defects  he  may  recover 
the  damages  sustained,  notwithstanding  he  knew  of  the  defects. 
Belonging  to  that  class  of  cases  are  Hawley  v.  Iforthem  Central 
Railway  Co.  (82  N.  Y.  370) ;  Daley  v.  Schxmf  (28  Hun,  814) ; 
Siedentop  v.  Buse  (21  App.  Div.  592).  Those  and  similar  author- 
ities have  no  application  to  the  case  at  bar,  for  no  assurances  were 
given  by  the  defendant  that  the  machine  was  safe  or  that  its  opera- 
tion was  not  dangerous.  The  plaintiff  did  not  rely  upon  the 
superior  knowledge  of  defendant's  foreman.  The  jury  was  expressly 
charged  that  the  plaintiff  had  full  and  complete  knowledge  as  to  the 
condition  of  the  cutter,  and  as  to  the  danger  attending  its  operation 
in  the  condition  in  which  it  was  at  the  time  of  the  accident. 

In  the  case  of  Ilannigan  v.  Smith  (28  App.  Div.  176)  the  precise 
question  under  discussion  was  raised  and  decided.  In  that  case  the 
plaintiff  was  engaged  in  carrying  brick  from  the  street  to  an  ele- 
vator in  a  building  being  erected  by  the  defendant,  by  which  they 
were  carried  to  the  top  of  the  building  where  they  were  being  laid 
into  a  wall  by  other  workmen.  There  were  no  floors  in  the  differ- 
ent stories,  only  occasional  loose  plank,  and  brick  from  time  to 
time  fell  from  the  top  of  the  building  to  the  floor  below,  to  the 
knowledge  of  the  plaintiff,  where  he  was  passing  in  and  out  in  the 
performance  of  his  work.  The  plaintiff  complained  to  tlie  fore- 
man of  the  defendant  of  this  condition  of  things  ;  insisted  that  it 
was  dangerous,  and  the  foreman  promised  to  remedy  the  difficulty 
by  laying  a  floor  in  an  upper  story  which  would  prevent  the  brick 
from  falling  to  the  floor  below.  Upon  such  premise  being  made,  the 
plaintiff  continued  his  work,  but  knew  the  floor  had  not  been  laid 
or  any  provision  made  to  render  plaintiff's  work  less  dangerous.  A 
brick  fell  and  injured  him,  and  it  was  held  that  he  could  not  recover. 
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Mr.  Jastice  O'Bbibn,  writing  the  opinion  of  the  court,  said :  "  It 
will  be  found,  upon  an  examination  of  the  cases  relied  upon  by  the 
appellant  (the  plaintiff),  that  none  of  them  sustain  the  proposition 
that,  with  respect  to  a  danger  which  the  servant  knows  as  well  as 
the  master,  he  is  absolved  from  tlie  charge  of  contributory  negli- 
gence if  he  proceeds  to  ignore  the  danger,  even  though  he  does  so 
on  the  assurances  of  the  master  that  at  some  future  time  the  defect 
will  be  repaired.  If  he  proceeds  with  his  work  in  the  face  of  the 
obvious  danger,  and  as  a  result  is  injured  before  it  is  remedied,  he 
cannot  be  said  to  have  been  himself  free  from  negligence." 

In  the  case  of  McCarthy  v.  Washburn  (42  App.  Div.  252),  which 
was  an  action  to  recover  damages  for  injuries  sustained  by  the  plain- 
tiff by  the  caving  in  of  a  sand  bank  while  he  was  engaged  in  remov- 
ing sand  therefrom,  it  appeared,  as  stated  in  the  opinion  of  the  court, 
that  "  he  (the  plaintiff)  had  worked  in  and  about  brickyards  and  upon 
railroads  for  upwards  of  thirty  years,  and  was  thoroughly  familiar 
with  the  kind  of  labor  upon  sand  banks  in  which  he  was  engaged 
at  the  time  of  the  accident.  Two  or  three  days  before  he  was  hurt 
he  had  a  conversation  with  the  defendant  about  the  condition  of 
the  bank,  saying  that  he  was  afraid  of  it  and  was  not  going  to  work 
there  any  longer.  To  this  the  defendant  responded,  in  substance, 
that  he  would  secure  the  bank  in  a  day  or  two,  and  keep  the  gravel 
back,  so  that  there  would  be  no  danger.  According  to  the  plain- 
tiff's testimony  the  defendant  said :  ^  I  will  secure  the  bank  in  a 
day  or  two,  and  I  will  warrant  you  that  nothing  will  happen 
you.'" 

Nothing,  however,  was  done  by  the  defendant  in  fulfillment  of 
his  promise,  and  knowing  that  fact  the  plaintiff  went  on  with  his 
work  and  was  injured.  The  plaintiff,  at  the  close  of  the  evidence, 
was  nonsuited.  The  judgment  of  nonsuit  was  affirmed  by  the 
Appellate  Division.  The  court  said :  "  We  think  that  this  disposi- 
tion of  the  case  was  fully  justified  by  the  testimony  of  the  plaintiff 
himself.  He  knew  everything  that  the  defendant  knew  about  the 
danger.  He  also  knew  that  the  defendant  had  taken  no  measures 
to  lessen  or  avert  it.  No  sort  of  constraint  was  exercised  upon  him. 
*  *  *  Under  the  circumstances,  the  plaintiff  was  subject  to 
the  rule  which  was  applied  in  the  case  of  JIanniffcm  v.  Smith  (28 
App.  Div.  176)." 
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The  learned  justice  then  quotes  with  approval  the  language  of 
Mr.  Justice  O'Brien  in  the  liannigan  case,  to  which  attention  has 
already  been  called. 

So  in  the  case  of  Spencer  v.  Worthington  {8upra\  which  was  a 
case  where  the  plaintiff  was  injured  because  he  used  an  oil  can  with 
a  short  spout  to  oil  machinery  while  in  motion.  It  appeared  that 
he  complained  to  the  superintendent  that  the  can  was  unfit  for  the 
purpose,  and  that  he  was  promised  that  a  can  with  a  long  spout 
would  be  furnished  to  him.  He  believed  such  promise  would  be 
fulfilled,  but  it  was  not  and  he  continued  to  oil  the  machinery  with 
the  can  having  a  short  spout,  and  was  injured.  It  was  held  that  no 
recovery  could  be  had,  notwithstanding  the  promise,  its  breach  by 
defendant  and  plaintiff's  reliance  upon  it.  Mr.  Justice  Cullen, 
in  writing  the  opinion  of  the  court  in  that  case,  reviews  the  case  of 
Hannigan  v.  Smith  {mj>ra\  and  cites  it  with  approval  and,  as  we 
have  already  seen,  held  there  can  be  no  logical  distinction  between 
the  assumption  of  risk  by  a  servant  using  a  simple  or  common  tool 
or  appliance,  and  one  using  complicated  machinery,  provided  the 
knowledge  of  the  latter  is  as  full  and  comprehensive  as  to  the 
machine  or  appliance  used  as  that  of  the  former. 

We  believe  we  have  now  called  attention  to  all  the  decisions  of 
the  courts  of  this  State  bearing  upon  the  question  involved.  In 
none  of  them  has  it  been  decided  that  a  servant  may  recover  from 
the  master  for  injuries  sustained  and  resulting  from  the  operation  of 
defective  or  dangerous  machinery,  where  the  servant  was  fully 
aware  of  the  defects  and  fully  understood  the  danger,  simply  because 
the  master  promised,  at  some  time  in  the  future,  which  time  expired 
after  the  injury,  to  remedy  such  defects,  and  failed  to  do  so. 

Judge  Cooley,  in  his  work  on  Torts  (pp.  559, 560)  and  Mr.  Bailey, 
in  his  work  on  Master's  Liability  for  Injuries  to  Servant  (p.  207) 
state  the  rule  quite  as  broadly  as  is  contended  for  by  respondent's 
counsel,  and  so  as  amply  to  cover  the  case  at  bar  and  justify  an 
affirmance  of  the  judgment.  Judge  Cooley  says :  "  If  the  servant 
having  a  right  to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  assurances  that  the  danger 
shall  be  removed,  the  duty  to  remove  the  danger  is  manifest  and 
imperative,  and  the  master  is  not  in  the  exercise  of  ordinary  care 
unless  or  until  he  makes  his  assurances  good.     Moreover,  the  assur- 
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ances  remove  all  ground  for  the  argument  that  the  servant,  by 
continuing  the  employment,  engages  to  assume  its  risks.  So  far 
as  the  particular  peril  is  concerned  the  implication  of  law  is  rebut- 
ted by  the  giving  and  accepting  of  the  assurance ;  for  nothing  is 
plainer  or  more  reasonable  than  that  parties  may  and  should,  where 
practicable,  come  to  an  understanding  between  themselves  regarding 
matters  of  this  nature." 

Mr.  Bailey,  in  stating  the  rule,  uses  substantially  the  same  lan- 
guage. Neither  of  the  learned  authors,  however,  as  it  seems  to  us, 
at  all  satisfactorily  explain  how  or  why  it  is  that  the  other  rule, 
which  they  lay  down  without  qualification,  becomes  abrogated  and 
annulled  simply  by  the  fact  that  the  master  has  promised  to  repair 
and  has  failed  to  do  so,  to  the  knowledge  of  the  servant.  The 
other  rule  adverted  to,  and  which  is  universally  recognized,  is  stated 
by  Mr.  Bailey  (p.  145)  as  follows  :  "  Therefore,  it  has  come  to  be 
well  settled  that  the  master  may  conduct  his  business  in  his  own  way, 
although  another  method  might  be  less  hazardous,  and  the  servant 
takes  the  risk  of  the  more  hazardous  method  as  well,  if  he  knows 
the  danger  attending  the  business  in  the  manner  in  which  it  is  car'^ 
ried  on.  Hence,  if  the  servant,  knowing  the  hazards  of  his  employ- 
ment as  the  business  is  conducted,  is  injured  while  employed  in 
such  business,  he  cannot  maintain  an  action  against  the  employer, 
because  he  may  be  able  to  show  thei*e  was  a  safer  mode  in  which 
the  business  might  have  been  carried  on,  and  that,  had  it  been  con- 
ducted in  that  manner,  he  would  not  have  been  injured." 

If  the  suggestion  was  that  the  servant  ceases  to  assume  the  risk 
after  the  expiration  of  the  time  within  which  the  master  promised 
to  repair,  and  that  from  then  on,  for  a  reasonable  time,  the  master 
was  liable  because  of  the  violation  of  his  contract,  there  would  be 
some  reason  upon  which  to  base  such  a  rule,  but  as  laid  down  by 
the  learned  authors  it  is  not  restricted  to  such  a  case,  but  is  such  as 
to  make  the  master  liable  instante?'  upon  making  the  promise,  and 
without  reference  to  whether  or  not  the  time  he  was  to  have  in 
which  to  redeem  his  promise  has  expired.  As  in  the  case  at  bar, 
the  servant  agreed  to  run  the  defective  cutter  during  the  fore  part 
of  the  week  upon  condition  that  the  master  would  repair  it  at  the 
end  of  that  time.  Before  the  tinie  expired,  before  the  master  had 
App.  Div.— Vol.  LXX.        23 
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violated  his  agreement,  and,  so  far  as  appears,  he  had  no  iuteution 
of  violating  it,  the  accident  occurred  and  the  plaintiff  was  injured. 
As  before  said,  we  think  there  is  no  principle  of  tlie  law  of  con- 
tracts or  of  aegligence  upon  which  the  master  in  such  case  should 
be  held  liable. 

The  doctrine  asserted  by  Judge  Cooley  is  approved  by  a  large 
number  of  adjudicated  cases,  one  {Hough  v.  Railway  Co.^  100  U. 
S.  213)  decided  by  the  Supreme  Court  of  the  United  States,  and 
many  decided  by  the  highest  courts  of  several  of  the  western  and 
southern  States.  {Ferries  v.  Berlin  Machine  WorkSy  90  Wis. 
541 ;  Stoutenhurgh  v.  Dow^  Oilman^  Hancock  Co,^  82  Iowa,  184 ; 
LytUe  V.  Chicago  &  West  Michigan  Railway  Co.^  84  Mich.  289 ; 
Snowhery  v.  Netson'Spencer  Paper  Co.^  43  Minn.  532 ;  &alfy  C. 
ik  S.  F,  R.  Co.  V.  DonneUy,  70  Tex.  371.) 

Those  cases  and  several  others  cited  by  Judge  Cooley  approve 
without  qualification  the  rule  as  stated  by  him,  and  if  followed 
clearly  entitle  the  plaintiff  to  an  affirmance  of  the  judgment 
appealed  from.  While  the  authorities  cited  are  entitled  to  great 
weight,  in  view  of  the  decisions  of  the  courts  of  this  State  to  which 
attention  has  been  called,  and  which  we  deem  to  be  in  conflict  with 
those  authorities,  we  are  impelled  to  adopt  what  we  believe  to  be 
tJie  logical  result  of  the  decision  of  the  Court  of  Appeals  in  Marsh 
V.  Chiclcering  {supra),  and  the  rule  laid  down  by  the  Appellate 
Division  of  the  first  and  second  departments  in  Harmigan  v.  Smithy 
McCarthys.  Washburn  zxi^Spenoer^.  TFbr^Amy^on  (wtpra),  and  to 
hold  :  That  where,  as  in  this  case,  a  servant  was  engaged  in  operat- 
ing machinery  which  he  knew  to  be  defective,  and  fully  appreciated 
the  danger  incident  thereto,  the  master  is  not  liable  for  injuries  sus- 
tained by  the  servant  because  of  such  defects,  although,  for  the 
purpose  of  inducing  the  servant  to  continue  in  the  employment, 
the  master  promised  to  remedy  the  defects  within  a  specified  time, 
which  promise  was  relied  upon  by  the  servant  and  induced  him  to 
remain,  when  such  injury  was  sustained  by  the  servant  before 
the  expiration  of  the  time  within  which  the  master  promised  to 
repair. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event. 
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Judgment  and  order  reversed,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

WiLUAMs  and  Hiscock,  J  J.,  concurred ;  Spring  and  Davy,  JJ., 
dissented. 

Spring,  J.  (dissenting) : 

I  cannot  concur  with  the  majority  of  my  brethren  in  the  conclu- 
elusions  reached  in  this  case. 

We  may  regard  it  as  settled  by  the  verdict  of  the  jury  that  had 
there  been  a  shifter  on  this  machinery  accessible  to  the  plaintifE  he 
might  have  quickly  stopped  it,  and  prevented  the  frightful  injuries 
which  were  inflicted  upon  him.  Also  that  the  defendant's  manager 
or  superintendent  realized  the  necessity  of  procuring  this  shifter, 
and  had,  in  fact,  obtained  one  which  was  in  the  building  for  the 
very  purpose  of  enabling  the  machine  to  be  stopped  readily. 
Further,  that  on  the  Saturday  night  preceding  the  accident,  the 
dangerous  condition  of  the  machine  was  sharply  called  to  the  atten*- 
tion  of  this  superintendent,  followed  up  by  the  statement  of  the 
plaintiflE  that  he  would  quit  unless  a  shifter  was  put  on.  That 
thereupon  the  superintendent  who  represented  the  defendant  stated 
that  he  intended  to  shut  down  the  next  week  for  other  repairs,  and 
that  the  shifter  would  then  be  adjusted.  The  plaintiff,  relying 
upon  this  promise,  continued  his  work,  and  during  "Wednesday 
morning  following  received  his  injuries,  by  reason  of  the  absence  of 
this  shifter.  The  cases  cited  in  the  prevailing  opinion  from  the 
first  and  second  departments  did  not  involve  complicated  machin> 
ery,  but  perfectly  obvious  risks,  which  any  man,  however  simple 
minded,  would  Understand,  and  while  there  are  remarks  in  the 
opinions  which  justify  the  conclusion  that  the  plaintiff  cannot 
recover,  yet  I  think  so  far  as  the  case  itself  in  each  instance  is  con- 
cerned, it  is  not  necessarily  an  authority  against  the  plaintiff.  In 
the  case  of  Bealy  v.  Bj/an  (25  Wkly.  Dig.  23 ;  affd.,  116  N.  ¥• 
657)  the  plaintiff  was  injured  by  a  collision  attributable  to  a  defective 
brake.  The  proof  showed  that  he  had  complained  of  the  defect 
and  had  been  assured  that  it  would  be  remedied.  In  the  charge  of 
the  trial  court,  there  being  conflicting  evidence  as  to  this  promise, 
it  was  left  to  the  jury  to  pass  upon  as  a  question  of  fact,  and  its 
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eigidiicance,  therefore,  was  pointedly  in  the  ease.  The  General 
Term  of  this  department  affirmed  a  recovery,  commenting  spe- 
cifically on  the  effect  of  the  promise  to  remedy  these  defects.  That 
case,  it  seems  to  me,  is  quite  analogous  to  the  present  one,  and  the 
Court  of  Appeals  in  affirming  the  judgment  did  so  with  the  charge 
squarely  presenting  the  question  involved  here,  and  must  have 
assented  to  the  doctrine  which  thus  stood  out  prominently  in  the 
case.  In  the  two  or  three  cases  in  the  Court  of  Appeals  com- 
mented upon  in  the  prevailing  opinion,  while  not  exactly  in  point,  the 
court  seems  to  recognize  the  doctrine  that  where  a  promise  is  made 
by  a  master  to  his  servant  that  he  will  repair  a  defect  in  a  machine 
this  is  equivalent  to  saying  that  he  will  assume  the  risk  of  the 
defective  machinery  instead  of  the  employee.  The  text  writers  and 
courts  of  other  States  and  of  the  United  States  Supreme  Court,  so 
far  as  1  can  find,  are  substantially  a  unit  on  this  proposition  against 
the  position  contended  for  in  the  opinion  of  the  court. 

The  doctrine  of  assumption  of  risks  is  contractual  in  its  nature, 
and,  of  course,  the  parties  by  agreement  can  fix  their  relation. 
When  the  machinery  is  defective  the  master  may  not  desire  to  shut 
down  his  plant,  but  prefer  to  take  the  hazard  of  an  accident  to  one 
of  his  employees.  He,  therefore,  says  to  him  :  '^  Go  on  and  perform 
the  work  as  you  have  done  before  and  in  a  few  days  when  there  is 
A  lull  in  the  business  I  will  remedy  the  defect."  The  servant 
assents  to  this  and  is  injured  because  of  the  defect,  and  within  the 
time  stipulated  for  making  the  repairs.  It  is  no  more  than  fair 
that  upon  a  state  of  facts  like  this  that  the  servant  should  be 
relieved  from  assuming  the  risks  by  implication  imposed  upon  him 
when  the  danger  is  obvious.  The  only  reasonable  interpretation 
that  can  be  put  upon  the  promise  of  the  defendant's  manager  is  that 
it  was  expected  to  shift  the  liability  to  the  defendant.  Unless  this 
is  true  the  promise  of  the  defendant  is  meaningless  and  does  not 
inure  at  all  to  the  benefit  of  the  plaintiff.  The  master  gets  his  work 
done,  keeps  his  machinery  moving  upon  the  strength  of  his  prom- 
ise, and  still  if  injury  occurs  the  plaintiff  cannot  recover,  if  the  doc- 
trine of  the  prevailing  opinion  is  true,  because  he  knew  of  the 
existence  of  the  defect.  The  duty  is  imposed  upon  the  defendant 
to  provide  reasonably  safe  machinery.  That  is  the  basic  principle 
of  these  cases.    He  becomes  aware  that  he  has  failed  to  do  this. 
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Notwitlistanding  this  increased  peril,  he  urges  liis  servant  to  con- 
tinue work  on  this  dangerous  machinery,  promising  to  repair  it 
within  a  definite  time,  and  it  is  just  he  should  stand  the  consequences. 
In  an  arrangement  of  this  kind  the  defendant,  by  reason  of  gi'eater 
ability,  greater  contact  with  men  and  more  experience,  has,  in  the 
vernacular  of  the  farm,  the  long  end  of  the  evener,  and  should  be 
held  to  the  legitimate  consequences  which  flow  from  the  promise  he 
lias  made. 

Nor  can  I  see  that  this  is  fraught  with  the  peril  to  a  manufac- 
turer contended  for  in  the  prevailing  opinion.  If  the  person  injured 
is  bent  on  committing  perjury  to  make  out  a  case,  he  can  simply  add 
to  the  promise  as  given  by  the  plaintiff  the  additional  fact  that  the 
master  told  him  if  he  would  stay  and  work  he,  the  master,  would  be 
responsible  for  any  injuries  sustained  by  reason  of  the  defect  called 
to  the  master's  attention,  and  the  doctrine  of  assumption  of  risks 
confessedly  is  not  applicable  to  that  servant. 

Both  upon  principle  and  authority  I  am  in  favor  of  affirmance. 

Davy,  J.,  concurred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


William  A.   Lathbop,  Appellant,  v,  Wilbur  H.   Selleck, 

Bespondent. 

Chnditional  mle — evidencs  that  the  vendor  was  insohent  is  incompetent  to  eetahlish 
its  eharaeier — facts  indicating  insolvency ,  not  knoum  to  the  vendee,  are  incompetent 
on  the  question  of  his  good  faith — prohibition  of  transfers  by  an  insolvent 
corporation. 

A  corporation  which  had  purchased  certain  furniture  from  the  firm  of  Norton  & 
Co.  sold  it  to  one  Lathrop.  Thereafter  Norton  &  Co.  brought  an  action 
against  the  corporation  to  recover  the  property,  and  the  sheriff  took  possession 
thereof  under  the  writ  of  replevin.  Subsequently  Lathrop  brought  an  action 
against  the  sheriff  to  recover  possession  of  the  property,  the  issues  raised  being 
whether  Norton  &  Co.  sold  the  property  to  the  corporation  upon  condition  that 
the  title  thereto  should  remain  in  Norton  &  Co.  until  the  purchase  price  had 
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been  paid,  and  whether  or  not  the  plaintiff  was  a  bona  Jide  purchaser  of  the 
same. 

Upon  an  appeal  from  a  Judgment  rendered  upon  a  verdict  in  favor  of  the  defend- 
ant, it  was 

Meld,  that  evidence  that  the  corporation  was  insolvent  at  the  time  it  purchased 
the  goods  from  Norton  &  Ck>.,  and  also  when  it  sold  them  to  the  plaintiff,  was 
immaterial  and  incompetent  for  the  purpose  of  establishing  the  character  of 
the  sale; 

That  evidence  of  facts  tending  to  establish  the  insolvency  of  the  corporation, 
which  facts  were  not  shown  to  have  come  to  the  knowledge  of  the  plaintiff  at 
the  time  he  purchased  the  goods,  was  not  competent  for  the  purpose  of  show- 
ing that  he  was  not  a  bona  Jide  purchaser; 

That  evidence  of  the  insolvency  of  the  corporation  was  not  competent  for  the 
purpose  of  showing  that  the  sale  of  the  goods  to  Lathrop  was  within  the  stat- 
ute prohibiting  transfers  by  insolvent  corporations,  as  no  such  issue  had  been 
submitted  to  the  jury. 

Appeal  by  the  plaintiflE,  William  A.  Lathrop,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Oswego  on  the  23d  day  of 
November,  1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  23d  day  of  December,  1897, 
denying  the  plaintiff  s  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  is  in  replevin,  and  was  commenced  on  the  20th  day  of 
October,  1896,  to  recover  possession  of  certain  personal  property 
alleged  to  be  of  the  value  of  about  $2,000,  which  the  plaintiflE  claims 
belonged  to  him,  and  which  he  claims  the  defendant  wrongfully  and 
unlawfully  took  possession  of  on  the  29th  day  of  September,  1896, 
and  converted  to  his  own  use.  The  property  which  is  the  subject 
of  dispute  consisted  of  hotel  furniture  and  furnishings,  and  on  and 
prior  to  September  2,  1896,  was  in  the  possession  of  the  Lake 
Ontario  and  Eiverside  Railway  Company  in  a  hotel  which  was 
being  run  by  it.  From  time  to  time  prior  to  that  date  the  property 
had  been  purchased  by  the  railway  company  from  S.  P.  Pierce's 
Sons  of  Syracuse,  N.  Y.,  to  the  amount  of  $675  ;  from  A.  S.  Norton 
4fe  Co.  of  Oswego,  N.  Y.,  to  the  amount  of  $1,835.20,  and  from  other 
merchants  to  the  amount  of  about  $1,200.  On  the  day  last  men- 
tioned the  railway  company  assumed  to  sell  to  the  plaintiff  all  of 
said  property  for  the  consideration  of  $1,282,  $600  of  which  was 
paid  in  cash  by  the  plaintiff  and  the  balance  by  assuming  the  pay- 
ment of  the  account  of  S.  P.  Pierce's  Sons,  and  the  railway  company 
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executed  a  bill  of  sale  of  the  property  to  the  plaintiflE  and  delivered 
possession  thereof  to  him.  Thereafter,  and  on  the  29th  day  of 
September,  1896,  the  furniture  obtained  from  Norton  &  Co.  not 
having  been  paid  for,  they  commenced  an  action  in  replevin  against 
the  railway  company  to  recover  the  same  from  it,  claiming  tliat  the 
property  was  sold  upon  condition  that  the  title  to  it  should  not  pass, 
but  should  remain  in  Norton  &  Co.  until  fully  paid  for  by  the  rail- 
way company.  In  that  action  the  defendant,  as  sheriff  of  Oswego 
/county,  took  possession  of  the  property  sold  to  the  railway  company 
by  Norton  &  Co.,  which  constituted  a  part  of  the  property  sold  by 
the  railway  company  to  the  plaintiff,  and  refused  to  deliver  it  to  the 
plaintiff  after  demand  made.  Thereupon  the  plaintiff  brought  this 
action  of  replevin  against  the  defendant  to  recover  the  property  so 
taken  by  him  at  the  instance  of  Norton  &  Co. 

W.  P.  OoodeUe^  for  the  appellant. 
D,  P.  MorehouHe^  for  the  respondent. 

McLennan,  J. : 

The  only  questions  of  fact  submitted  to  the  jury  were  whether  or 
not  the  sale  of  the  furniture  by  Norton  &  Co.  to  the  railway  com- 
pany was  a  conditional  sale,  the  condition  being  that  the  title  to  the 
property  should  not  pass  until  paid  for,  or  was  such  that  the  railway 
company  became  the  absolute  owner  of  the  property,  and  was  such 
at  the  time  it  assumed  to  sell  and  deliver  the  same  to  the  plaintiff 
in  this  action,  and  whether  or  not  the  plaintiff  was  a  honafide  pur- 
chaser of  the  same. 

The  defendant  was  permitted,  over  plaintiff's  objections  and 
exceptions,  to  introduce  a  large  amount  of  evidence  tending  to  show 
that  the  railway  company,  from  which  the  plaintiff  purchased  the 
goods  in  question,  was  insolvent  when  it  purchased  the  same  from 
Norton  &  Co.,  and  also  when  it  sold  them  to  the  plaintiff.  We  are 
of  the  opinion  that  the  admission  of  such  evidence  constituted 
reversible  error.  The  evidence  was  not  material  and  had  no  bear- 
ing upon  any  issue  submitted  to  the  jury.  If  the  sale  by  Norton  & 
Co.  to  the  railway  company  was  a  legal  conditional  sale,  and  of  such 
a  character  that  the  title  did  not  to  pass  until  the  goods  were  paid 
for,  the  solvency  or  insolvency  of  the  railway  company  was  of  no 
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consequence,  becaase  its  interest  and  right  to  the  possession  of  the 
goods  having  terminated  on  account  of  its  failure  to  pay  according 
to  the  terms  of  the  sale,  Norton  &  Co.  were  entitled  to  retake  them, 
and  upon  so  doing  became  the  absolute  owners  of  the  same.  Under 
sucli  a  sale  Norton  &  Co.  would  have  had  the  right  to  retake  the 
goods  even  if  tlie  railway  company  had  been  entirely  solvent. 
Their  rights  in  the  premises  could  in  no  manner  be  affected  because 
of  the  fact  that  the  railway  company  was  solvent  or  insolvent,  and 
so  proof  of  that  fact  was  immaterial  and  incompetent  for  the  pur- 
pose of  establishing  the  character  of  the  sale. 

Many  of  the  facts  proven  which  tended  to  establish  the  insolvency 
of  the  railway  company,  and  which  were  objected  to,  were  in  no 
manner  shown  to  have  been  known  to  the  plaintiff  when  he  pur- 
chased the  goods  from  the  railway  company,  and,  therefore,  were 
not  competent  for  tlie  purpose  of  showing  that  he  was  not  a  hoiui 
fide  purchaser  of  the  goods  in  question. 

If  we  assume  that  the  alleged  conditional  sale  was  valid  as 
between  Norton  &  Co.  and  the  railway  company,  it  could  have  no 
binding  force  or  effect  as  against  the  plaintiff  under  the  proof  in 
this  case,  if  he  was  a  hona  fide  purchaser,  and  any  fact  which 
existed  as  to  the  financial  condition  of  the  railway  company  was  not 
competent  to  impeach  his  honafides^  unless  such  fact  was  known  or 
ought  to  have  been  known  by  him.  It  is  urged  by  the  learned  coun- 
sel for  the  respondent  that  it  was  proper  to  show  the  insolvency  of 
the  railway  company,  for  the  purpose  of  bringing  the  transfer  by 
it  to  the  plaintiff  within  the  statute  proliibiting  transfers  by  insol- 
vent corporations,  or  by  those  whose  insolvency  is  imminent.  (Laws 
of  1890,  chap.  564,  §  48,  as  amd.  by  Laws  of  1892,  chap.  688.)  A 
sufBcient  answer  to  that  suggestion  is  that  no  such  issue  was  sub- 
mitted to  the  jury.  It  is  true  defendant's  counsel  asked  the  court 
to  charge,  and  it  did  charge,  the  statute,  but  the  court  nowhere 
pointed  out  its  applicability,  if  any,  to  the  facts  of  the  case  at  bar, 
and  the  jury  was  not  in  any  manner  instructed  what  effect  should 
be  given  to  the  provision  of  the  statute  in  determining  the  rights  of 
the  respective  parties. 

Without  going  over  the  evidence  in  detail  bearing  upon  the  ques- 
tion of  the  railway  company's  insolvency,  which  was  objected  to, 
we  think  it  clear  that  at  least  such  of  the  facts  proven  as  were  not 


Digitized  by 


Google 


LATHROP  V.  SELLECK.  361 

App.  Div.]  FouETH  Depaktment,  March  Term,  1902. 

shown  to  have  come  to  tlie  knowledge  of  the  plaintiff  at  the  time  he 
purchased  the  goods  in  question  were  incompetent,  and  had  no  bear- 
ing upon  any  issue  which  was  submitted  to  the  jury  for  its  deter- 
mination. It  cannot  be  said  that  the  evidence  was  not  prejudicial 
to  the  plaintiff.  It  is  apparent  that  the  financial  condition  of  the 
railway  company,  as  disclosed  by  the  evidence,  would  materially 
influence  the  determination  of  the  jury.  The  jury  would  naturally 
give  weight  to  the  fact  that  an  insolvent  corporation  had  obtained 
Norton  &  Co.'s  goods,  and  that  while  insolvent  it  had  sold 
them  to  the  plaintiff  for  much  less  than  the  purchase  price,  perchance 
for  less  than  their  value,  and  such  considerations  would  be  quite 
likely  to  influence  the  determination  of  the  questions  submitted  to 
the  jury  by  the  court,  especially  so  when  the  questions  submitted 
were  presented  in  such  a  manner  as  to  leave  the  important  issues 
somewhat  obscured. 

Numerous  other  objections  were  made  by  the  plaintiff  to  the 
rulings  of  the  court  in  receiving  and  excluding  evidence,  to  which 
exceptions  were  duly  taken,  but  in  view  of  the  fact  that  a  new  trial 
must  be  had  because  of  the  error  committed  in  receiving  evidence 
of  the  railway  company's  insolvency,  we  deem  it  unnecessary  to  dis- 
cuss the  other  exceptions  presented  by  the  record. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event. 

Judgment  and  order  reversed  upon  questions  of  law  only  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

Adams,  P.  J.,  Spring,  Williams  and  Hiscock,  JJ.,  concurred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  and 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 
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Annie  Welch,  Respondent,  v.  Syracuse  Rapid  Teansit  Railway 
Company,  Appellant. 

Negligence — injury  to  a  passenger  stepping  from  a  street  railroad  ear  into  a  Tiole 
in  an  asphalt  pavement  witJiin  ttoo  feet  of  the  tracks,  which  a  paving  company 
had  agreed  to  keep  in  repair. 

In  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the  plain- 
tifif  was  a  passenger  on  the  defendant's  street  railroad  in  the  city  of  Syracuse, 
and  that  while  alighting  from  the  car  she  stepped  into  a  hole  in  the  asphalt 
with  which  the  street  was  paved  and  broke  her  ankle.  The  hole  had  existed 
for  several  months,  and  was  four  feet  six  inches  long,  one  foot  five  inches  wide 
and  three  inches  deep.  The  inner  edge  ^as  one  foot  five  inches  from  the  outer 
rail  of  the  defendant's  track. 

It  further  appeared  that  the  pavement  had  been  laid  by  a  paving  company,  pur- 
suant to  a  resolution  of  the  common  council  of  the  city,  authorizing  the  paving 
company,  at  its  own  expense,  to  take  up  the  existing  pavement  and  to  repave 
the  street  with  asphaltina  and  to  keep  the  same  in  repair  for  five  years,  the 
work  to  be  done  in  accordance  with  plans  and  specifications  of  the  city  engineer 
and  subject  to  the  approval  of  the  commissioner  of  public  works. 

Held,  that  the  resolution  was  competent  upon  the  question  of  the  defendant's 
negligence,  as  the  defendant  had  a  right,  in  determining  whether  or  not  the 
hole  was  dangerous,  to  take  into  consideration  the  fact  that  the  du^  of  repair- 
ing the  street  had  been  imposed  upon  the  paving  company,  and  that  neither  the 
city  nor  the  paving  company  had  taken  any  steps  to  repair  the  defect. 

Semble,  that  the  adoption  of  the  resolution  operated,  during  the  five  years  that 
the  paving  company  agreed  to  keep  the  pavement  in  repair,  to  relieve  the 
defendant  from  the  obligation  imposed  upon  it  by  section  98  of  the  Railroad 
Law  (Laws  of  1890,  chap.  565,  as  amd.  by  Laws  of  1892,  chap.  676)  of  keeping  in 
repair  the  pavement  for  a  distance  of  two  feet  in  width  outside  of  its  tracks. 

Spring  and  Hiscocs,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  Syracuse  Rapid  Transit  Railway 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Onon- 
daga on  the  4rth  day  of  April,  1901,  upon  the  verdict  of  a  jury  for 
$800,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
16th  day  of  April,  1901,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

The  action  was  commenced  on  the  6th  day  of  September,  1900, 
to  recover  damages  for  injuries  sustained  by  the  plaintiff,  alleged  to 
have  been  caused  through  the  negligence  of  the  defendant. 
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Charles  E,  Spencer^  for  the  appellant. 
M.  E.  DriscoU^  for  the  respondent. 

McLennan,  J. : 

On  the  30th  day  of  April,  1899,  and  for  several  years  prior,  the 
defendant  was  engaged  in  operating  a  street  surface  railroad  in  the 
city  of  Syracuse,  N.  Y.  On  Warren  street,  which  extends  north 
and  south,  there  were  two  tracks,  and  the  defendant  was  accustomed 
to  cause  its  care  going  in  either  direction  upon  that  street  to  stop 
just  south  of  its  intersection  with  Genesee  street  to  permit  passen- 
gers to  enter  or  alight  from  the  same.  At  tliat  point,  on  the  west- 
erly side  of  the  street,  about  twelve  feet  south  of  the  south  cross- 
walk on  Genesee  street,  there  was  a  hole  or  depression  in  the  asphalt 
with  which  the  street  was  paved,  which  had  existed  for  several 
months.  It  was  four  feet  six  inches  long ;  its  greatest  width  one 
foot  five  inches,  and  its  greatest  depth  three  inches.  The  edges 
were  beveled  and  somewhat  ragged.  The  inner  edge  was  one  foot 
five  inches  from  the  outer  or  westerly  rail  of  defendant's  track. 

About  one  o'clock  in  the  afternoon  of  the  day  in  question  the 
plaintiff,  who  had  taken  passage  in  another  part  of  the  city  upon 
one  of  defendant's  open  cars,  along  the  side  of  which  there  was  a 
running  board  to  enable  passengers  to  get  on  or  off,  attempted  to 
leave  the  car  at  the  place  described,  and  in  doing  so  stepped  from 
the  running  board  into  the  depression  without  observing  it,  in  such 
manner  that  her  ankle  was  broken  and  she  was  thrown  to  the 
ground.  To  recover  damages  for  the  injuries  thus  sustained  this 
action  was  brought. 

Two  theories  were  presented  to  the  jury  by  the  learned  trial  jus- 
tice, either  of  which  they  were  instructed  might  be  made  the  basis 
of  a  recovery  against  the  defendant  according  as  they  found  the 
facts :  Firsts  that  by  statute,  section  98  of  the  Railroad  Law 
(Laws  1890  chap.  565,  as  amd.  by  Laws  of  1892,  chap.  676),  the 
duty  was  imposed  upon  the  defendant  of  maintaining  the  street 
"  two  feet  in  width  outside  of  its  tracks  "  in  a  reasonably  safe  con- 
dition, and  if  the  place  where  the  plaintiff  stepped  in  alighting  from 
the  car,  and  which  caused  her  to  fall,  was  within  that  space  and  was 
dangerous,  the  defendant  was  chargeable  with  negligence  for  having 
neglected  to  repair  the  defect  in  the  pavement ;  second^  that  if  the 
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jury  sliould  lind,  as  they  might  upon  the  evidence,  that  the  plaintiff 
stepped  into  the  hole  at  a  point  outside  of  the  two-foot  strip,  if  it 
was  dangerous,  the  defendant  was  chargeable  with  negligence  for 
having  stopped  its  car  opposite  such  place  for  the  purpose  of  letting 
plaintiff  off,  without  adopting  some  means  to  prevent  her  from  step- 
ping into  the  hole  in  question. 

To  meet  the  first  proposition  the  defendant  offered  in  evidence  a 
resolution  adopted  by  the  common  council  of  the  city  of  Syracuse 
on  the  22d  day  of  April,  1895,  duly  approved  by  the  mayor,  by  which 
permission  was  given  to  the  Asphaltina  Company  of  America  to  take 
up  the  pavement  then  laid  on  Warren  street,  on  the  westerly  side  of 
defendant's  railroad,  between  Genesee  and  Washington  streets,  and 
at  its  own  expense  to  repave  the  same  with  asphaltina,  and  to  keep 
the  same  in  repair  for  five  years,  to  be  done  in  accordance  with 
plans  and  specifications  of  the  city  engineer  and  subject  to  the 
approval  of  the  commissioner  of  public  works  of  the  city.  Prior  to 
the  adoption  of  the  resolution,  the  space  between  defendant's  tracks 
and  a  strip  two  feet  wide  outside  of  the  westerly  rail,  which 
included  the  place  in  question,  was  paved  with  sandstone  blocks. 
Pursuant  to  the  resolution  and  under  the  direction  and  supervision 
of  the  commissioner  of  public  works,  the  two-foot  strip  of  sandstone 
pavement  was  removed  by  the  asphaltina  company,  and  it,  with  the 
rest  of  the  street  west  of  defendant's  tracks,  was  paved  with  asphal- 
tina. This  was  done  without  cost  to  the  defendant  and,  so  far  as 
appears,  without  notice  to  it  by  the  city,  although  it  had  knowledge 
that  a  change  in  the  pavement  had  been  made  and  the  manner  in 
which  it  was  done.  From  the  time  the  change  was  made,  so  far  as 
appears,  the  defendant  did  nothing  to  keep  the  strip  of  pavement 
next  to  the  outside  or  westerly  rail  of  its  track  in  Warren  street  in 
repair,  and  in  no  manner  interfered  with  it.  The  resolution  was 
excluded  and  the  defendant  duly  excepted. 

It  is  urged  on  the  part  of  the  appellant  that  by  the  resolution 
which  was  offered  in  evidence,  and  in  view  of  what  was  done  pur- 
suant to  it  under  the  direction  of  the  city,  the  defendant  was 
relieved  from  all  obligation  imposed  by  section  98  of  the  Railroad 
Law  to  keep  the  two-foot  strip  west  of  its  westerly  rail  properly 
paved  or  in  repair  for  the  period  of  five  years,  or  at  least  until  the 
city  had  notified  the  defendant  to  again  assume  the  responsibility  of 
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keeping  the  Bame  in  repair;  that  the  city,  as  it  had  a  right  to  do, 
had  assumed  exclnsive  control  over  snch  pavement,  and  that,  under 
the  circumstances,  the  defendant  had  no  right  to  in  any  manner 
interfere  with  it  for  the  period  of  five  years,  during  which,  the 
asphaltina  company,  in  consideration  of  being  permitted  to  lay  the 
pavement,  agreed  to  keep  it  in  repair.  It  is  evident  tlie  purpose  of 
the  resohition  was  to  enable  the  asphaltina  pavement  to  be  tested  to 
ascertain  its  durability  and  wearing  qualities,  and  it  is  apparent,  if 
the  defendant  or  any  other  corporation  could  make  repairs  at  will, 
such  test  would  be  useless  and  of  no  practical  benefit  either  to  the 
asphaltina  company  or  to  the  city. 

By  the  charter  of  the  city  of  Syracuse  (Laws  of  1885,  chap.  26, 
§  30)  the  mayor  and  common  council  are  given  authority  to  lay  out, 
make,  open,  regulate,  repair  and  improve  highways  and  streets,  and 
by  section  138  (as  amd.  by  Laws  of  1888,  chap.  449)  the  common 
council  is  given  authority  to  order  the  construction  and  repair  of 
pavements,  and  defray  the  expenses  thereof  by  assessment  upon  the 
abutting  property  owners.  Section  98  of  the  Railroad  Law  does  not 
in  any  manner  deprive  the  city  authorities  of  any  of  the  powers  con- 
ferred upon  them  by  the  charter,  but  on  the  contrary,  by  its  terms, 
provides  that  a  railroad'  corporation  occupying  the  streets  of  a  city 
shall  keep  in  permanent  repair  the  portion  of  tlie  streets  between 
its  tracks,  the  rails  of  its  tracks,  and  two  feet  in  width  outside  of  its 
tracks,  "  under  the  supervision  of  the  proper  local  authorities  and 
whenever  required  hy  them  to  do  sOy  and  in  such  manner  as  they 
may  prescribe.^^  The  statute  expressly  reserves  to  the  local  authori- 
ties the  right  of  control  over  any  and  all  portions  of  the  street,  that 
between  and  adjacent  to  the  tracks,  as  well  as  to  any  other  part. 
The  city  of  Syracuse  had  the  right,  acting  through  its  officers  or 
througli  any  other  agency,  to  do  with  the  pavement  in  question 
precisely  as  it  saw  fit,  provided  it  did  not  unnecessarily  and  improp- 
erly interfere  with  the  lights  of  the  defendant.  It  had  the  right  to 
withdraw  from  the  defendant  the  power  to  in  any  manner  inter- 
fere with  the  pavement  upon  Warren  street,  or  to  relieve  it  from 
the  duty  imposed  by  statute,  provided  other  means  were  adopted 
which  would  better  or  equally  well  protect  the  interests  and  rights 
of  the  public. 

So  far  as  appears,  at  the  time  the  resolution  in  question  was 
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adopted,  the  pavement  upon  Warren  street  adjacent  to  defendant's 
tracks  was  in  perfect  repair.  The  defendant  had  fully  performed 
the  obligation  imposed  upon  it  by  statute.  The  city,  we  must 
assume,  for  a  legitimate  and  useful  purpose,  ordered  such  pavement 
to  be  removed ;  directed  tliat  another  kind  be  laid  in  its  place  by  a 
party  in  no  manner  connected  with  the  defendant,  and  directed  that 
such  party  have  control  of  and  be  responsible  for  its  condition  for 
a  period  of  five  years.  By  such  action  on  the  part  of  the  city,  the 
defendant  was  relieved  from  the  obligation  during  that  time  of 
keeping  in  repair  the  portion  of  the  street  in  question. 

In  Sn^U  V.  Rochester  Railway  Company  (64:  Hun,  476)  it  was 
held  that  the  defendant  was  not  liable  for  the  dangerous  condition 
of  the  street  between  its  tracks,  arising  from  the  defective  condition 
of  a  sewer  which  had  been  constructed  under  tlie  authority  of  the 
city. 

The  resolution  was  competent  as  bearing  upon  the  question  of 
defendant's  negligence,  even  if  it  was  not  relieved  of  its  obligation 
to  keep  the  street  in  repair  by  reason  of  the  city's  action  in  the 
premises.  It  is  apparent  that  the  comparatively  slight  depression 
in  question  would  not  impress  the  defendant  as  being  dangerous  so 
forcibly  when  it  knew  or  had  reason  to  believe  that  the  munici- 
pality, through  the  asphaltina  company,  had  assumed  responsibility 
for  its  repair,  and  did  not  so  consider  it.  The  defendant  had  a 
right,  in  determining  whether  or  not  the  defect  was  dangerous,  to 
take  into  consideration  the  fact  that  the  city  authorities  had  taken 
control  of  the  street,  and  to  assume  that  they  did  not  regard  it  as 
being  in  a  dangerous  condition,  because  of  the  fact  that  they  liad 
taken  no  steps  to  repair  or  cause  the  same  to  be  repaired.  The  jury 
was  entitled  to  have  before  it  any  and  all  facts  which  would 
influence  the  conduct  of  a  person  of  ordinary  care  and  prudence  in 
the  premises.  It  had  a  right  to  say,  not  only  whether  the  defend- 
ant was  negligent  in  permitting  the  defect  described  to  exist  in  the 
street,  as  an  independent  proposition,  but  also  to  say  whether  it  was 
negligent  in  so  doing,  in  view  of  the  fact  that,  by  the  resolution 
which  was  offered  in  evidence,  the  city  had  contracted  with  the 
asphaltina  company  that  said  company,  and  not  the  defendant^ 
should  keep  such  street  in  repair,  under  the  direction  and  super- 
vision of  the  municipal  officers. 
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We  think  the  exclusion  of  the  resolution  was  error,  and  that  it 
was  of  such  substance  as  to  require  the  reversal  of  the  judgment. 
It  is  impossible  to  say  from  the  record  upon  which  of  the  theories 
presented  by  the  learned  trial  court  the  jury  found  the  defendant 
guilty  of  negligence.  The  evidence  was  conflicting  as  to  whether 
or  not  the  plaintiff  stepped  into  the  hole  outside  or  inside  of  the 
two-foot  strip.  If  the  jury  found  that  she  stepped  inside  it  was 
instructed,  as  we  have  seen,  that  it  might  find  the  defendant  guilty 
of  negligence  because  it  failed  to  discharge  the  duty  imposed  upon 
it  by  the  section  of  the  Railroad  Law  referred  to,  and  for  aught  that 
appears,  that  was  the  basis  of  the  verdict  rendered.  The  resolution 
should  have  been  received  in  evidence,  at  least  for  the  purpose  of 
enabling  the  jury  to  say  whether  or  not,  in  view  of  it  and  under  all 
the  circumstances,  the  defendant,  through  its  agents,  was  negligent 
in  not  determining  that  the  defect  in  the  street  was  dangerous,  and 
in  not  repairing  it. 

Having  recM^hed  the  conclusion  that  the  exclusion  of  the  resolu- 
tion offered  by  the  defendant  constitutes  reversible. error,  we  deem 
it  unnecessary  to  determine  whether  the  defect  in  the  pavement  — 
assuming  that  the  city  of  Syracuse  was  responsible  for  it — was  of 
such  a  character  as  to  charge  the  defendant  with  negligence  because 
it  stopped  its  car  at  that  plcM^e  to  permit  the  plaintiff  to  alight 
therefrom. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein,  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  event. 

Williams  and  Davy,  JJ.,  concurred ;  Spring  and  Hiscock,  J  J,, 
dissented. 

Spring,  J.  (dissenting) : 

By  section  98  of  the  Railroad  Law  the  duty  of  keeping  "in  per- 
manent repair  "  that  part  of  the  street  between  its  tracks,  the  rails  of 
its  tracks  "  and  two  feet  in  width  outside  of  its  tracks  "  is  imposed 
upon  the  defendant.  This  is  a  mandatory  obligation  resting  upon 
the  defendant  in  consideration  of  its  privilege  to  use  the  street,  and 
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is  for  the  benefit  of  the  public.  In  the  language  of  the  court  in 
Conway  v.  City  of  Rochester  (157  N.  T.  33,  38) :  "  The  duty  of 
keeping  Buch  portion  of  the  streets  in  permanent  repair  is  not  sug- 
gested or  advised,  but  is  commanded.  So  much  of  the  statute  cer- 
tainly is  mandatory.  *  *  *  The  municipal  authorities  are 
given  no  authority  to  relieve  the  railroad  corporation  of  the  whole 
or  any  portion  of  the  needed  repairs,  or  to  impose  the  whole  or  any 
portion  of  the  cost  upon  the  abutting  owners  or  the  city  at  large." 

To  be  sure  this  reparation  must  be  done  under  the  supervision  of 
the  municipal  authorities.  The  dominion  of  the  city  arises  from 
the  exigency  of  the  situation.  The  land  occupied  by  the  defendant 
is  part  of  the  street  of  the  city,  and  unless  the  city  retain  supervis- 
ion over  it  the  defendant  might  nse  different  material  or  construct 
in  a  different  manner  its  part  of  the  street  from  the  residue  thereof, 
and  it  is  essential,  therefore,  that  the  determination  of  what  material 
is  to  enter  into  any  repairs  made  and  the  manner  of  doing  the  work 
shall  be  vested  in  the  city  authorities,  but  the  expense  is  charge- 
able to  the  defendant.  Tlie  owner  of  a  city  lot  is  obliged  to  con- 
struct and  keep  in  repair  the  sidewalk  in  front  of  his  premises,  but 
the  material  to  be  used  and  the  method  of  performing  the  labor  are 
within  the  control  of  the  municipal  authorities.  I  take  it  that 
the  owner  is  liable  to  a  person  injured  by  falling  upon  a  defective 
sidewalk  in  front  of  such  owner's  premises,  providing  the  defect 
has  been  of  long  standing,  even  though  the  city  has  not  interfered 
or  required  the  defective  condition  to  be  remedied. 

In  1895  the  asphaltina  company  put  in  the  pavement  on  this 
street  pursuant  to  an  agreement  authorized  by  the  common  conncil 
of  the  city.  By  the  agreement  the  asphaltina  company  was  to 
keep  this  pavement  in  repair  for  five  years.  The  defendant,  of 
course,  knew  of  the  condition  of  the  pavement  and  acquiesced  in 
the  change  made  in  it  in  1895.  The  asphaltina  company  is  liable 
for  failure  to  comply  with  its  contract,  we  may  assume,  but  that 
does  not  absolve  either  the  city  or  the  defendant  from  complying 
with  the  duty  of  keeping  the  street  in  repair,  which  is  a  matter  of 
vital  concern  to  those  using  the  street.  The  burden  was  imposed 
upon  the  defendant  to  remedy  the  defect,  and  it  cannot  shield  itself 
from  liability  to  its  passenger  because  tlie  asphaltina  company  or 
the  city  is  responsible  for  this  defect  as  well  as  it.    It  may  be  it  has 
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redress  against  the  city  as  the  city  may  liave  against  the  owner  of  a 
lot  who  neglects  to  keep  his  sidewalk  in  repair,  whereby  injury  has 
resulted,  but  the  person  injured,  one  of  the  public,  is  not  obliged  to 
investigate  the  relations  between  any  of  these  parties.  He  can  base 
his  claim  upon  the  recovery  arising  because  of  the  violation  of  the 
statute. 

Nor  is  it  necessary  for  the  city  first  to  notify  the  defendant  to 
repair  before  the  obligation  becomes  fixed.  {City  of  Brooklyn  y, 
Brooklyn  City  Railroad  Co.^  47  N.  Y.  475;  D(yyle  v.  City  of 
New  Torky  58  App.  Div.  588 ;  Simon  v.  Met,  Street  Railway  Co.y 
29  Misc.  Hep.  126.)  The  duty  is  imperative  as  tlie  primary  one 
imposed  upon  the  defendant,  and  if  a  defect  exists  which  would 
render  the  city  liable  to  respond  in  damages  because  of  it,  the  street 
railroad  company  which  has  appropriated  the  street  for  its  purposes 
is  likewise  liable,  perforce  the  statute,  even  though  by  its  contractual 
relations  with  the  city  the  latter  may  be  compelled  to  indemnify  it. 
The  duty  is  imposed  originally  upon  the  city  to  maintain  and  keep 
in  repair  its  streets.  The  statute,  without  relieving  the  city,  attached 
the  burden  as  to  a  definite  part  of  tlie  street  on  the  railroad  company 
using  it.  If  the  latter  is  relieved  from  liability  to  a  traveler  injured 
])y  reason  of  a  defect  in  its  part  because  the  city  let  a  contract  to  a 
paving  company  to  construct  and  maintain  the  pavement,  then  the 
city  may  also  be  relieved.  Upon  proper  notice  to  the  defendant 
such  an  agreement  might  be  made  at  any  time,  as  the  control  of  the 
street  is  vested  in  the  municipality.  If  it  is  done  with  the  knowl- 
edge and  acquiescence  of  the  defendant,  the  resulting  liability  of 
the  latter  is  the  same.  This  pavement  had  existed  for  four  years 
prior  to  this  accident,  and  so  far  as  appeai-s  there  was  no  outcry 
against  it  by  the  defendant.  The  argument  is  made  that  the  pave- 
ment for  which  the  present  was  substituted  was  adequate.  It  is  too 
late  now  to  raise  that  question  when  it  did  not  seek  to  prevent  the 
repairs  made  and  for  four  yeara  has  acquiesced  without  a  murmur. 
The  time  to  resist  was  when  its  pavement  was  being  removed,  for 
the  municipal  authorities  could  not  remove  it  arbitrarily. 

The  plaintiflE  was  a  passenger  on  the  defendant's  car,  which  was 
an  open  one  with  a  running  board  to  enable  the  passengers  to  get 
on  and  off.  At  the  place  where  the  car  was  in  the  habit  of  stopping 
App.  Div.— Vol.  LXX.        24 
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there  was  a  hole  in  the  pavement  about  four  feet  and  six  inches 
long,  one  foot  five  inches  in  width,  and  three  inches  in  depth  in  its 
deepest  part.  No  warning  was  given  to  the  plaintiff  or  to  any  of 
the  passengers  as  to  the  existence  of  this  hole,  and  the  plaintiff 
stepped  from  the  car  into  it,  unaware  of  its  existence,  and  was 
injured.  I  think  the  verdict  of  the  jury,  that  the  defendant  was 
negligent  in  permitting  its  car  to  stop  at  this  place  for  passengers  to 
alight  without  apprising  them  of  the  situation,  is  supported  by  the 
facts,  and  upon  tliat  verdict,  as  matter  of  law,  the  defendant  is 
liable.  (  Wolf  v.  Third  Ave.  R.  B.  Co.,  67  App.  Div.  605.) 
The  judgment  and  order  should  be  affirmed,  with  costs. 

HisoocK,  J.,  concurred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


In  the  Matter  of  the  Petition  of  George  Doheny  and  John  G. 
70        370|         Lynch,  as  Trustees  under  the  Will  of  Patrick  Lynch,  Deceased, 
ai7iNY69i|         for  Leave  to  Resign. 

Mary  L.  Pendergast  and  Others,  Appellants;  George  Doheny 
and  John  G.  Lynch,  as  Trustees,  etc.,  of  Patrick  Lynch, 
Deceased,  Respondents. 

Trust  —  taxes  on  renl  property,  assessed  during  a  testator^s  life,  should  be  paid  from 
his  general  estate  and  not  from  a  trust  fund  of  which  the  real  property  is  pati  — 
accounting,  when  it  does  not  create  an  estoppel. 

Taxes  levied  prior  to  the  death  of  a  testator,  upon  real  property  in  which  a  trust 
is  created  by  the  testator's  will,  are  not  a  charge  against  the  trust  estate,  but 
are  payable  out  of  the  testator's  general  estate. 

Where  it  appears  that  the  trustees  were  also  the  executors  under  the  will,  and  that 
peuding  the  probate  thereof  they  were  appointed  temporaiy  administrators 
of  the  estate,  and  while  acting  as  such  paid  taxes  assessed  upon  the  trust 
property  prior  to  the  testator's  death,  a  decree  rendered  upon  their  final 
accounting  as  temporary  administrators,  which  simply  determined  that  the 
temporary  administrators  had  received  from  all  sources  a  certain  sum  and  had 
expended  for  all  purposes  a  certain  other  sum,  leaving  a  balance  of  $558  in 
their  hands  which,  less  their  commissions  and  costs,  they  were  directed  to  pay 
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over  to  themselves  as  executors,  and  which  did  not  attempt  to  make  any  dis- 
tinction between  the  receipts  and  expenditures  received  «.nd  made  on  account 
of  the  trust  estate  from  those  received  and  made  on  account  of  the  general 
estate,  will  not  estop  the  cestuis  que  tr%utent,  when,  upon  the  accounting  of  the 
trustees,  the  latter  seek  to  charge  the  payment  of  such  taxes  upon  the  trust 
estate,  from  insisting  that  such  taxes  should  be  paid  out  of  the  general  estate. 

Appeal  by  Mary  L.  Pendergast  and  others  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  Onondaga  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Onondaga 
on  the  9th  day  of  November,  1901,  as  overrules  and  disallows  the 
objections  filed  on  their  behalf  to  so  much  of  the  account  of  the 
trustees  as  credits  themselves  with  the  sums  of  $359.68  and  $85.02. 

The  proceeding  was  instituted  on  the  29th  day  of  May,  1901,  by 
tlie  respondents,  trustees,  by  service  of  their  petition  duly  verified 
on  that  day,  in  which  they  asked  for  a  settlement  of  their  account, 
for  allowance  of  their  commissions  and  for  permission  to  resign  as 
such  trustees. 

William  S.  Jenney^  for  the  appellants. 

Leroy  B.  Williams^  for  the  respondents. 

McLennan,  J. : 

Patrick  Lynch,  of  the  city  of  Syracuse,  N.  T.,  died  on  the  15th 
day  of  September,  1898,  leaving  a  last  will  and  testament,  in 
which  the  respondents  George  Doheny  and  John  Q.  Lynch  were 
named  executors,  and  which,  among  others,  contained  the  following 
provision : 

"  2nd.  I  give,  devise  and  bequeath  to  my  executors  hereinafter 
named,  the  store  and  premises  known  as  No.  128  E.  Genesee  St., 
in  Syracuse,  being  about  twenty  feet  on  said  street,  and  now  leased 
in  part  to  Bartel's  Brewing  Co.,  in  trust  nevertheless  for  the  fol- 
lowing uses  and  purposes,  to  wit:  to  rent  or  let  to  the  best  advan- 
tage, and  from  the  income  thereof  to  pay  all  taxes,  assessments  and 
repairs-,  and  pay  the  remainder  of  the  net  income  and  rents  thereof 
to  my  daughter  Mary  L.  Pendergast  quarterly  during  the  term  of 
her  natural  life,  and  upon  her  death  they  sliall  convey  and  deliver 
said  real  estate  to  the  children  of  my  said  daughter  then  living." 

Upon  the  will  being  offered  for  probate,  objections  were  made, 
and  on  the  5th  day  of  October,  1898,  the  respondents  were  appointed 
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temporary  administrators  of  the  estate,  to  act  pending  the  hearing 
of  such  objections,  and  were  authorized  to  take  possession  "  of  the 
real  and  personal  property  of  which  said  Patrick  Lynch  died  seized 
and  possessed,  and  receive  the  income,  rents  and  profits  thereof  as 
the  same  become  due  and  payable,  until  the  further  order  of  the 
court ;  and  they  are  also  hereby  autliorized  to  lease  the  real  estate 
of  which  said  deceased  died  seized  for  not  more  than  one  year,  and 
to  pay  from  the  income  thereof  all  taxes  and  assessments  thereon, 
and  to  keep  the  same  in  repair  and  to  pay  therefor  from  the  income 
thereof.  Also  to  pay  the  debts  and  expenses  tending  the  last  sick- 
ness and  funeral  of  said  deceased." 

The  respondents,  as  such  temporary  administrators,  immediately 
entered  upon  the  discharge  of  their  duties,  took  possession  of  all 
the  real  and  peraonal  property  of  which  the  deceased  died  seized, 
collected  the  rents  and  income  thereof,  received  from  all  sources  the 
sum  of  $13,405.59.  From  the  moneys  in  their  hands  they  paid  tiie 
debts  and  expenses  attending  the  last  sickness  and  the  funeral  of  the 
deceased  and  other  debts  of  the  estate,  amounting  in  the  aggregate 
to  the  sum  of  $12,84:7.59,  leaving  a  balance  in  their  hands  of 
$558. 

The  will  of  Patrick  Lynch  was  duly  probated  on  the  2d  day  of 
February,  1899,  and  thereby  the  respondents  became  executors  and 
trustees  under  such  will.  Thereupon  and  on  the  8th  day  of  Febru- 
ary, 1899,  they  presented  their  petition  as  temporary  administrators 
to  the  surrogate  of  Onondaga  county,  asking  for  a  settlement  of 
their  accounts  and  their  discharge,  and  made  a  detailed  statement  of 
their  receipts  and  expenditures  a  part  of  such  petition.  By  such 
statement  of  account  it  appeared  that  on  the  3d  day  of  January, 
1899,  the  temporary  administrators  paid  to  "  E.  F.  Allen,  Treas., 
State  &  County  Taxes  1898,  Estate  of  P.  Lynch,  $1,604.25."  Also 
under  date  of  February  4,  1899,  was  the  following  item:  "E.  F. 
Allen,  Treas.,  City  Taxes  1898,  130  E.  Genesee  St.  (the  trust  prop- 
erty), $359.68."  It  appears  by  the  affidavits  used  upon  this  proceed- 
ing, although  not  indicated  by  the  account,  that  of  the  first  item  of 
$1,504.25,  $85.02  was  for  taxes  on  the  trust  property,  and  the 
account  itself  indicates  that  was  true  of  the  whole  of  the  second 
item. 

Notice  of  the  presentation  of  such  petition,  of  which  the  state- 
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ment  of  account  constitated  a  part,  was  given  to  all  parties  inter- 
ested, and  there  being  no  objection  a  decree  was  duly  made  by  the 
Surrogate's  Court  adjudging,  in  substance,  that  the  account  pre- 
sented was  correct ;  that  there  was  a  balance  in  the  hands  of  the 
temporary  administrators  of  $558.  Their  commissions  were  fixed  at 
$324.06,  and  their  costs  at  $70,  leaving  a  balance  of  $163.94  which 
they  were  directed  to  pay  to  themselves  as  "executors"  of  the  will 
of  Patrick  Lynch,  deceased.  Upon  such  payment  being  made  it 
was  adjudged  that  the  temporary  administrators  should  be  dis- 
charged and  their  accounts  as  such  finally  settled.  Thereupon  the 
respondents  entered  upon  the  discharge  of  their  duties  as  executors 
and  trustees  under  the  will  of  Patrick  Lynch,  deceased,  and  con- 
tinued to  act  as  such  until  the  order  appealed  from  was  made  which 
permitted  them  to  resign  as  trustees,  and  settled  their  accounts. 
The  controversy  arises  over  the  order  so  far  as  it  settles  such 
account,  in  that  the  cestui  que  trust  was  not  credited  with  the  two 
items  above  referred  to  paid  by  the  temporary  administrators  for 
taxes  upon  the  trust  property. 

The  facts  are  not  in  controversy.  The  temporary  administrators, 
in  making  up  their  account  as  such,  did  not  make  any  distinction 
between  moneys  received  from  the  estate  generally  and  those 
received  from  the  trust  property,  and  the  same  was  true  with  refer- 
ence to  their  expenditures.  Such  bookkeeping  was  entirely  proper, 
or  at  least  it  was  immaterial  so  far  as  the  appellants  were  concerned, 
because  at  that  time,  a  contest  existing  as  to  the  validity  of  the  will, 
no  one  could  know  whether  or  not  there  would  be  a  trust  estate.  If 
the  contest  had  been  successful  the  deceased  would  have  died  intes- 
tate, and  there  would  have  been  no  trust  estate  or  cestuis  que  trust 
Even  under  such  circumstances  it  undoubtedly  was  the  duty  of  the 
temporary  administrators  to  have  kept  the  income  from  and  dis- 
bursements made  in  connection  with  the  real  property  separate  and 
distinct  from  the  receipts  and  expenditures  afifecting  the  estate  gen- 
erally, to  the  end  that  the  real  estate,  with  the  net  accumulations, 
might  be  turned  over  to  the  heirs  in  case  there  was  suflicient  per- 
sonal property  to  pay  the  indebtedness  against  the  estate ;  but  the 
appellants  had  no  interest  or  concern  in  what  the  temporary  admin- 
istrators did  in  that  regard,  because,  so  far  as  then  appeared,  they 
had  no  interest  in  the  estate  and  would  not  have  unless  the  will 
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should  be  declared  valid.  The  appellants,  even  had  they  known 
that  the  temporary  administrators  were  paying  the  debts  of  the 
general  estate  with  the  net  income  received  from  the  East  Genesee 
street  property,  conld  not  have  been  heard  to  complain,  because  at 
that  time,  so  far  as  was  known,  it  was  not  trust  property,  and  the 
appellants  had  no  interest  to  protect  in  that  regard.  Their  interest 
commenced  when  it  was  estd.blished  that  the  deceased  had  made  a 
valid  will  which  created  a  trust  for  their  tenefit.  The  vrill,  how- 
ever, having  been  admitted  to  probate,  and  a  trust  estate  having 
beon  thereby  created,  it  became  necessary  to  determine  the  rights 
of  the  parties  as  of  the  time  of  the  testator's  death,  and  then  and 
only  then  it  became  important  to  determine  the  rights  of  the  cestuis 
que  trust  in  the  real  estate  in  question,  and  the  simple  question  is 
presented  whether  the  method  of  bookkeeping  adopted  by  the 
temporary  administrators,  which  we  may  assume  was  approved  by 
the  decree  of  the  Surrogate's  Court  discharging  the  respondents  as 
such,  can  in  any  manner  affect  the  rights  of  the  cestuis  que  trust. 

It  appears  that  the  two  items  paid  for  taxes  above  referred  to, 
were  paid  by  the  temporary  administrators  out  of  funds  received 
from  the  rents  and  income  of  the  trust  estate.  Tlie  taxes  for  the 
year  1898  upon  the  real  property  constituting  the  trust  estate,  hav- 
ing been  assessed  prior  to  the  death  of  Patrick  Lynch,  were  not  a 
charge  against  such  trust  estate,  but  were  payable  out  of  the  general 
estate  the  same  as  any  other  indebtedness  of  the  testator.  {Matter 
of  BabcocJcj  115  N.  Y.  450.) 

It  is,  therefore,  only  necessary  to  inquire  whether  the  decree 
made  by  the  Surrogate's  Court  discharging  the  temporary  adminis- 
trators, and  which  directed  them  to  turn  overall  the  property  of  the 
estate  to  the  executors  under  the  will  which  then  had  been  admitted 
to  probate,  was  of  sucli  a  character  as  to  estop  the  appellants  from 
claiming  credit  for  the  amount  which  the  temporary  administrators 
had  paid  for  the  benefit  of  the  general  estate,  out  of  the  funds 
belonging  to  the  ceat/uis  que  trust 

The  decree  of  the  Surrogate's  Court  discharging  the  temporary 
administrators  in  no  manner  purports  to  settle  the  estate  as  between 
the  several  interested  parties.  It  is  not  a  decree  of  distribution.  It 
in  no  manner  assumes  to  determine  what  part  or  portion  was  included 
in  the  trust  or  remained  a  part  of  the  general  estate.     It  in  no  man- 
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ner  purported  to  strike  a  balance  between  the  receipts  and  expendi- 
tures affecting  the  tnist  property.  It  did  not  assume  to  direct  that 
any  sum  should  be  paid  over  to  the  trustees  by  the  temporary 
administrators.  The  decree  simply  determined  that  the  temporary 
administrators  had  received  from  all  sources  out  of  the  estate  a  cer- 
tain sum ;  had  expended  for  all  purposes  in  connection  therewith  a 
certain  other  sum,  leaving  a  balance  of  $558  in  their  hands  which, 
less  their  commissions  and  costs,  they  were  directed  to  pay  over, 
not  to  themselves  as  trustees,  but  to  themselves  as  executors  under 
the  will  of  Patrick  Lynch,  deceased.  Undoubtedly,  the  decree  hav- 
ing been  made  upon  notice  to  all  the  parties  interested,  if  it  had 
determined  that  the  balance  of  $558,  less  the  commissions  and  costs, 
belonged  to  the  trustees,  and  had  directed  that  that  amount  be  paid 
to  them  as  such,  the  trustees  and  those  claiming  under  them  would 
have  been  bound  by  such  determination,  and  if  mistake  had  occurred 
it  could  only  be  corrected  by  a  review  of  such  decree.  But  no  such 
determination  was  made,  and  such  balance  was  not  directed  to  be 
paid  to  the  respondents  as  trustees,  but  to  them  as  executors,  and 
such  balance  and  the  entire  estate  was  turned  over  to  them  as  such 
executors.  It,  therefore,  became  their  duty  to  adjust  the  accounts 
of  the  estate  between  themselves  as  executors  and  themselves  as 
trustees.  Certainly  the  cestuis  que  trust  were  in  no  position  to 
compel  such  adjustment  until  the  respondents  as  trustees  presented 
their  account  as  such,  because  then,  so  far  as  appears,  for  the  first 
time  the  cestuis  que  trust  knew  that  it  was  proposed  to  use  money 
which  belonged  to  them  with  which  to  pay  the  general  indebted- 
ness of  the  estate.  There  was  nothing  in  the  decree  of  the  surro- 
gate which  authorized  the  respondents  to  credit  the  balance  which 
remained  in  their  hands  as  temporary  administrators  to  themselves  as 
trustees,  rather  than  to  themselves  as  executors.  Under  the  decree 
as  executors  they  became  possessed  not  only  of  the  balance  remaining 
in  their  hands  as  temporary  administrators,  but  of  the  entire  estate, 
and  it  then  became  their  duty  to  make  proper  distribution  as 
between  the  appellants  and  the  others  interested  in  the  estate. 
There  was  nothing  in  the  decree  which  discharged  them  as  tempo- 
rary administrators  to  prevent  them  from  so  doing,  and  we  think 
there  is  nothing  in  such  decree  to  prevent  the  appellants  from  com- 
pelling such  action.     The  decree  made  by  the  Surrogate's  Court  on 
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the  final  settlement  of  the  temporary  administrators'  account 
determined  nothing  bejond  the  amounts  received  and  paid  out  by 
them.     {Johnson  v.  Richards,  3  Hun,  454.) 

The  relief  sought  by  the  appellants  is  equitable.  By  granting  it 
no  injustice  can  result  to  any  interested  party.  The  respondents 
presumably  have  the  funds  in  their  possession  as  executors  with 
which  to  credit  the  estate,  which  was  in  their  hands  as  trustees,  with 
the  amount  which  had  been  improperly  taken  from  the  trust  funds 
and  used  for  the  purposes  of  the  general  estate. 

The  conclusion  is  reached  that  the  order  appealed  from  should 
be  moditied,  so  as  to  provide  that  the  account  of  the  respondents  as 
trustees  be  corrected  by  disallowing  the  items  of  three  hundred  and 
fifty-nine  dollars  and  sixty-eight  cents  and  eighty-five  dollars  and 
two  cents,  and  directing  that  such*  sums  be  paid  to  the  appellants, 
and  as  so  modified  the  order  is  affirmed,  with  ten  dollars  costs  and 
disbursements  to  the  appellants,  payable  out  of  the  money  of  the 
estate  other  than  trust  property. 

Spring,  Williams  and  Davy,  J  J.,  concurred ;  Hiscogk,  J.,  not 
voting. 

Order  modified  so  as  to  provide  that  the  account  of  the  respond- 
ents, as  trustees,  be  corrected  by  disallowing  the  items  of  three 
hundred  and  fifty-nine  dollars  and  sixty-eight  cents  and  eighty-five 
dollars  and  two  cents,  and  directing  that  such  sums  be  paid  to  the 
appellants,  and  as  so  modified  affirmed,  with  ten  dollars  costs  and 
disbursements,  payable  out  of  the  moneys  of  the  estate  other  than 
trust  property. . 


Addison  W.  Smith,  Respondent,  v.  The  First  Nationax  Bank  op 

Cuba,  Appellant. 

Usury  —  recofiery  of,  where  paper  is  discounted  by  a  national  bank — w?ien  the  Stat- 
ute of  Limitations  begins  to  run. 

Where  a  national  bank  discounts  a  note  for  a  customer,  retaining  as  the  discount 
an  excessive  rate  of  interest,  and  on  the  maturity  of  the  note  the  customer  pays 
the  excessive  discount  in  cash  and  executes  a  renewal  note  for  the  same 
amount,  and  this  process  is  repeated  several  times,  each  actual  payment  con- 
stitutes a  usurious  transaction  within  the  meaning  of  section  5198  of  the 
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United  States  Revised  Statutes,  which  provides  that  a  person  who  pays  an 
excessive  rate  of  interest  to  a  national  bank  may  maintain  an  action  to  recover, 
"  twice  the  amount  of  the  interest  thus  paid,  from  the  association  taking  or 
receiving  the  same,  provided  such  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred." 
The  two  years*  Statute  of  Limitations  commences  to  run  from  the  date  of  each 
cash  payment  of  an  excessive  discount. 

Appeal  by  the  defendant.  The  First  National  Bank  of  Cuba, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Allegany  on  the 
3d  day  of  October,  1900,  upon  the  report  of  a  referee. 

This  action  was  commenced  January  9, 1899,  to  recover  penalties 
from  the  defendant,  a  national  bank,  for  receiving  or  reserving 
more  than  six  per  cent  interest  in  violation  of  sections  5197  and 
5198  of  the  United  States  Revised  Statutes.  The  fact  appears 
without  contradiction  that  as  to  a  series  of  notes  negotiated  by 
the  plaintiff  with  the  defendant  the  latter  did  receive  money  in 
excess  of  the  legal  rate  of  interest,  .but  several  defenses  are  inter- 
posed, an  appreciation  of  which  renders  necessary  a  review  of  the 
various  transactions. 

On  November  18, 1897,  the  plaintiff  presented  to  the  bank  a 
promissory  note  of  $5,000  due  in  three  months,  signed  by  Julia  A. 
Smith,  the  mother  of  the  plaintiff,  to  the  order  of  A.  W.  and  C.  S. 
Smith.  A.  W.  Smith  is  the  plaintiff  and  C.  S.  Smith  his  brother. 
The  note  was  duly  indorsed  and  negotiated  with  the  defendant, 
which  retained  for  the  discount  $87.50  which  is  $12.50  in  excess 
of  the  legal  rate  of  interest.  This  note  was  renewed  at  its  matu- 
rity by  a  note  February  18,  1898,  signed  and  indorsed  as  the 
original  note,  but  the  avails  of  the  said  note,  $4,911.55,  less  the 
discount,  were  placed  to  the  credit  of  the  maker,  and  the  note  of 
$5,000  was  charged  to  her  account.  A  precisely  similar  transaction 
occurred  three  months  later  and  also  upon  a  further  renewal 
July  18,  1898.  At  the  maturity  of  this  last  note  of  the  series 
the  referee  has  found  that  the  plaintiff  paid  the  note,  but  disallowed 
the  discount  on  the  preceding  notes  on  the  ground  that  it  was  paid 
each  time  by  Mrs.  Smith,  the  maker.  No  question  arises  as  to  the 
Statute  of  Limitations  over  this  transaction,  and  the  finding  of  the 
referee  does  no  violence  to  the  facts. 

On  the  10th  day  of  August,  1896,  the  plaintiff  negotiated  with 
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the  defendant  a  promissory  note  for  $4,761.4:8,  executed  by  him  as 
maker  to  the  order  of  the  said  Julia  A.  Smith  and  indorsed  by  her 
and  payable  at  the  defendant  bank  three  months  from  its  date. 
The  proceeds  of  this  note,  less  the  discount  ($83.35),  were  credited 
to  the  account  of  the  plaintifif.  This  note  was  renewed  in  about 
three  months  by  a  like  note,  but  the  avails  were  credited  to  the 
Smith  estate  and  the  prior  note  charged  up  to  that  account.  A  like 
renewal  was  had  in  February,  1897,  and  the  same  disposition  was 
made  of  the  proceeds,  and  that  note  was  also  charged  to  the  account 
of  the  Smith  estate.  Again,  this  note  was  renewed  by  anotlier  simi- 
lar in  form  in  May,  1897,  and  on  that  day  there  was  charged  to  the 
account  of  Julia  A.  Smith  in  the  bank  $100,  and  to  tlie  Smith 
estate  $37.55,  covering  the  discount  on  this  note  and  another  one, 
and  this  note  was  paid  in  full  by  the  plaintiff  about  November 
20,  1897.  On  these  notes  the  excess  of  interest  reserved  each  time 
was  about  one  per  cent,  and  the  referee  finding  this  was  paid  by 
the  plaintiff,  allowed  him  to  recover  therefor  less  the  sum  of  $100 
charged  to  the  account  of  Julia  A.  Smith. 

On  the  2d  day  of  January,  1896,  the  plaintiff  negotiated  with  the 
defendant  a  promissory  note  of  $3,000  made  by  Julia  A.  Smith  to 
the  order  of  A.  W.  and  C.  S.  Smith  and  duly  indorsed  and  due  in 
three  months,  and  the  avails  thereof,  less  the  discount  of  $61.25,  or 
an  excess  beyond  the  lawful  rate  of  $16.25,  were  credited  to  the 
Smith  estate.  This  note  was  renewed  from  time  to  time,  the 
avails  each  time  being  credited  to  the  account  of  the  Smith  estate 
and  the  note  charged  to  the  same  account  until  the  last  note  of  this 
series,  which  was  given  May  10,  1897,  the  discount  whereof  was 
charged  to  Julia  A.  Smith,  and  the  $37.55  to  the  Smith  estate  as 
above  mentioned.  The  discount  on  these  several  notes  was  paid  by 
the  plaintiff,  who  finally  paid  the  note  in  full  November  20,  1897. 

It  is  apparent,  therefore,  that  these  notes  were  all  made  and  nego- 
tiated for  the  benefit  of  the  plaintiff,  but  the  evidence  is  not  as  clear 
as  it  should  be  as  to  the  person  paying  some  of  the  payments  of 
interest  or  discount.  There  were  three  distinct  accounts  in  the 
bank,  one  of  the  plaintiff,  one  of  his  mother  and  one  denominated 
that  of  the  Smith  estate.  Just  who  composed  the  latter  does  not 
appear,  except  that  the  indorsers  were  brothers,  and  the  defendant 
seemed  to  exercise  the  privilege  of  charging  the  discount  to  any 
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of  these  accounts  which  were  sufficiently  large  to  meet  it  in  case  the 
plaintiffs  account  was  inadequate  for  that  purpose.  The  evidence 
shows  unmistakably  that  tlie  plaintiff  paid  these  notes,  and  he  testi- 
fied also  that  he  paid  the  discount  each  time  it  arose.  The  final 
payments  were  made  by  a  loan  upon  his  mother's  property,  but  lie 
secured  her  so  that  he  in  fact  paid  the  debts.  Pass  books  were 
written  up  at  regular  intervals  of  these  three  accounts  and  delivered 
to  the  persons  entitled  to  them,  so  that  we  may  assume  each  party 
interested  was  advised  of  the  course  adopted  by  the  defendant. 
There  are  also  other  notes  involved  in  this  litigation,  but  as  the 
referee  did  not  allow  any  recovery  for  the  illegal  interest  reserved 
on  them,  it  is  unnecessary  to  go  into  their  history. 

Stanley  C.  Swifij  for  the  appellant. 
F.  M.  Toddy  for  the  respondent. 

Spbing,  J. : 

Section  5197  of  the  Eevised  Statutes  of  the  United  States 
restricts  the  rate  of  interest  which  may  be  charged  or  reserved  as 
discount  by  a  national  bank  to  the  rate  allowed  in  the  State  where 
the  bank  is  located.  Section  5198  provides,  ^«^,  for  the  forfeiture 
of  the  entire  interest  as  a  penalty  for  taking  usurious  interest,  and, 
secondly,  that  an  action  may  be  maintained  by  the  person  who  has 
paid  the  excessive  interest  to  recover  "  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiving  the  same, 
provided  such  action  is  commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred." 

The  sole  question  for  our  determination  is  when  did  "  the  usurious 
transaction  "  occur  ?  When  the  first  of  each  series  of  notes  was 
given  nothing  was  paid  by  the  plaintiff.  He  received  the  face  of 
the  note  less  the  discount,  but  he  paid  no  interest.  This  was  in  the 
note  which  he  transferred  to  the  defendant.  A  different  situation 
was  presented  when  the  note  matured.  The  plaintiff  then  gave  a 
new  note  of  like  amount  with  the  original  and  paid  the  discount 
including  the  excessive  rate.  This  was,  therefore,  a  genuine  pay- 
ment, a  parting  with  the  interest  by  the  plaintiff,  and  constituted  a 
"  usurious  transaction "  within  the  letter  of  the  statute  quoted. 
Each  actual  payment  on  each  renewal  was  a  separate,  independent 
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transaction  and  the  Statute  of  Limitations  actually  commenced  to 
run  from  the  date  of  each  payment.  The  plaintiflE  had  withdrawn 
all  the  avails  of  the  various  loans  so  that  it  cannot  be  claimed  that 
he  paid  the  discounts  from  time  to  time  out  of  the  identical  moneys 
which  he  received  from  the  defendant  for  these  notes.  The  con- 
fusion which  has  arisen  over  the  question  as  to  when  the  Statute  of 
Limitations  commences  to  run  upon  payments  of  excessive  interest 
in  contravention  of  the  section  referred  to  is  attributable  in  a  large 
measure  in  failing  to  distinguish  between  an  actual  payment  and 
one  that  is  carried  along  with  the  principal  indebtedness.  In 
McBroom  v.  Seottish  Investment  Co.  (153  U.  S.  318),  relied  upon 
by  the  referee  and  the  respondent's  counsel,  there  is  nothing  in  con- 
flict with  this  plain  rendering  of  the  statute.  In  that  case  the 
defendant  loaned  to  the  plaintiff  $65,000  payable  in  six  years  with 
interest  at  the  rate  of  twelve  per  cent  per  annum.  He  gave  a  note 
for  the  principal  sum  and  several  notes  for  the  interest  at  the  stipu- 
lated rate  and  also  paid  out  of  the  avails  to  the  agent  of  the  defend- 
ant $6,500  in  cash.  The  plaintiff  paid  no  part  of  the  principal 
debt  and  only  the  first  of  the  notes  for  interest  and  sued  to  recover 
as  a  penalty  twice  the  bonus  and  the  interest  originally  paid,  although 
the  claim  for  the  latter  was  abandoned.  The  action  was  brought 
pursuant  to  a  statute  of  New  Mexico,  where  the  transaction  occurred, 
and  which  statute  is  akin  to  the  one  under  consideration.  In  the 
New  Mexico  statute  the  action  was  maintainable  to  recover  "  double 
the  amount  so  collected  or  received  upon  any  action  brought  for 
the  recovery  of  the  same  within  three  years  after  such  cavse  of 
action  a^cmedP  The  agent  to  whom  the  $6,500  were  paid  was 
acting  for  the  company  by  an  agreement  which  provided  that  any 
bonus  paid  should  inure  to  the  benefit  of  the  defendant,  so  that  this 
bonus  was  equivalent  to  a  usurious  transaction  with  the  defendant. 
It  is,  therefore,  precisely  the  same  as  if  the  defendant  had  retained 
out  of  the  avails  of  the  loan  the  bonus  of  $6,500  which  made  up 
the  usury.  It  was  not  money  paid  by  the  plaintiff  independently  of 
the  loan,  but  it  was  part  of  flie  note,  and  until  he  paid  that  obliga-' 
tion  there  was  no  payment  of  usury  exacted.  The  pointed  distinc- 
tion between  that  case  and  the  present  one  is  that  here  as  each  note 
matured  and  was  renewed  the  plaintiff  actually  paid  the  discount  in 
cash,  and  of  course  the  discount  or  interest  was  not  carried  along  in 
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the  note.  When  he  paid  the  note  in  fall  he  did  not  pay  the  dis- 
count over  again,  as  it  was  not  in  the  note.  When  the  payment  of 
interest  or  discount  was  made  that  transaction  was  completed  and 
the  defendant  had  no  election  after  that  to  apply  this  in  reduc- 
tion of  the  note.  That  principle  only  applies  where  the  discount  is 
added  to  the  note.  Had  there  been  no  renewal  note  given  or  if 
given  had  it  in  each  instance  included  the  interest,  the  McBroom 
case  would  be  applicable.  In  Brown  v.  Marion  Ifational  Bank 
(169  U.  S.  416)  the  court  recognizes  the  distinction  here  made,  citing 
the  McBroom  case  as  its  authority,  and  say :  "  Sometimes  interest 
is  said  to  have  been  paid  when  it  is  evident  that  it  was  only  included 
in  a  renewal  note.  But  that,  as  we  have  said,  was  not  payment 
within  the  meaning  of  the  statute.  {DrieBbach  v.  National  Bank^ 
104  U.  S.  52.)  If  the  note  when  sued  on  includes  usurious  inter- 
est, or  interest  upon  usurious  interest,  agreed  to  be  paid,  the  holder 
may,  in  due  time,  elect  to  remit  such  interest,  and  it  cannot  then  be 
said  that  usurious  interest  was  paid  to  him."  And  again  :  ^^  If  at 
any  time  the  obligee  actually  pays  usurious  interest  as  such,  the 
usurious  transaction  must  be  held  to  have  then,  and  not  before, 
occurred,  and  he  must  sue  within  two  years  thereafter." 

In  Nash  V.  White's  Bank  of  Buffalo  (68  N.  Y.  396)  the  notes 
transferred  to  the  bank  by  the  plaintiflE  were  those  of  third  persons, 
and  the  court  held  this  was  an  actual  payment  as  the  plaintiff  had 
parted  with  all  his  title,  and  it  was  equivalent  to  the  payment  of 
usurious  interest  in  cash.  That  case  is  helpful  in  that  it  indicates 
that  if  the  payment  is  a  genuine  one,  instead  of  existing  as  a  lia- 
bility against  the  person  seeking  to  recover  for  the  overcharge  of 
interest,  it  is  regarded  as  a  transaction  separate  from  the  note  itself. 
Had  the  plaintiff  in  this  action  turned  over  the  promissory  note  of  a 
third  person  to  meet  the  discount,  when  one  of  the  notes  was  renewed 
under  the  Nash  case,  that  would  be  regarded  as  a  payment  of  the  dis- 
count the  same  as  if  made  in  money,  and  in  either  event  the  transac- 
tion would  be  ended  and  the  statute  commence  to  run  although  the 
Statute  of  Limitations  was  not  considered  in  that  case.  In  National 
Bank  of  Auburn  v.  Lewis  (75  N.  Y,  516 ;  81  id.  15)  the  action 
was  by  the  bank  on  its  note,  and  the  defendant  answered  setting  up 
the  illegal  interest  exacted  and  claiming  that  there  was  a  forfeiture 
of  the  interest  paid  and  asked  for  its  allowance  in  abatement  of  the 
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sum  unpaid  on  the  note.  It  involved  the  construction  of  the  first 
part  of  section  5198  and  not  that  part  which  controls  in  this  action. 
There  are  several  cases  in  other  States  which  recognize  the  doctrine 
that  where  the  interest  has  been  paid  instead  of  embodied  in  the 
note  such  payment  constitutes  a  usurious  transaction  within  the 
import  of  this  section.  {Lynch  v.  Merchants  National  Bank,  22 
W.  Va.  554;  Henderson  Nat  Ba/nk  v.  Alves,  91  Kj.  142;  First 
Nat  Bank  of  Dorchester  v.  Smithy  36  Neb.  199.) 

It  is  a  reasonable  interpretation  of  the  statute  to  hold  that  upon 
the  actual  payment  of  the  interest  or  discount  the  cause  of  action 
accrues,  and  the  two  years'  Statute  of  Limitations  commences  to 
run  from  the  date  of  that  payment.  Several  of  the  payments  made 
by  the  plaintiff  and  allowed  by  tlie  referee  were  improperly  allowed, 
as  they  were  barred  by  this  statute. 

While  two  of  the  series  of  notes  were  made  by  Julia  A.  Smith  as 
maker,  yet  they  were  really  for  the  benefit  of  the  plaintiff  and  he 
eventually  paid  them,  and  testified  that  he  also  paid  the  discount  or 
interest,  and  we  apprehend  that  these  loans  may  not  be  said  to  be 
those  of  third  parties  within  the  Nash  case  cited  above.  The  pay- 
ments which  were  charged  to  the  account  of  Julia  A.  Smith  were 
disallowed,  while  those  charged  to  the  Smith  estate  were  treated  as 
if  made  by  the  plaintiff.  It  does  not  appear  definitely  who  com- 
posed the  estate,  and  the  plaintiff  testified  that  he  paid  all  the  dis- 
counts or.  interest.  In  view  of  the  uncertainty  of  the  proofs  as  to 
the  person  who  actually  made  these  payments,  we  deem  it  unwise  to 
attempt  to  modify  the  judgment  conformably  to  this  opinion, 
believing  that  upon  a  retrial  the  facts  can  be  more  fully  developed 
and  dissipate  the  obscurity  which  the  record  shows. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

McLennan,  Williams,  Hiscock  and  Davy,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event 
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Harry  W.  True,  Respondent,  v.  The  Niagara  Gorge  Railroad 
Company,  Appellant. 

Negligence — injury  to  a  conductor  because  of  ear  tracks  being  to  close  together  that 
the  running  board  on  an  open  street  car  overlaps  the  running  board  of  another 
car. 

In  an  action  to  recover  danuiges  for  personal  injuries  sustained  by  the  plaintiff, 
a  conductor  employed  on  the  defendant's  electric  railroad,  who,  while  standing 
on  the  running  board  of  his  car  collecting  fares,  was  swept  therefrom  by 
another  car  traveling  in  the  opposite  direction  on  the  adjacent  track,  it  appeared 
that  at  the  point  where  the  accident  occurred  the  tracks  were  so  close  together 
that  if  two  cars  passed  each  other  their  running  boards  would  overlap.  This 
close  proximity  continued  for  about  one  hundred  and  sixty  feet/ and  was  appar- 
ently due  to  an  oversight.  The  plaintiff  had  been  employed  upon  the  road, 
which  was  seven  miles  in  length,  for  thirty  days,  and  had  made  from  twelve 
to  fifteen  trips  daily,  but  was  unaware  of  the  dangerous  proximity  of  the 
tracks.  It  was  his  custom  on  each  trip  to  collect  fares  on  the  running  board 
next  to  the  adjoining  track,  after  having  first  raised  the  guard  rail,  which 
was  let  down  at  the  beginning  of  each  trip  in  order  to  prevent  passengers  from 
alighting  on  that  side.  This  was  also  the  custom  followed  by  the  conductor 
who  instructed  the  plaintiff  in  the  performance  of  his  duties. 

It  further  appeared  that  it  would  be  impracticable  for  the  plaintiff  to  stand 
between  the  seats  of  the  car  while  collecting  fares,  and  that  he  could  not  col- 
lect fares  on  the  running  board  on  the  other  side  of  the  car  owing  to  the  exist- 
ence of  rocks  jutting  out  from  the  face  of  a  wall  on  that  side  of  the  track,  and 
also  because  the  rope  attached  to  the  fare  register  was  not  accessible  from  the 
running  board  on  that  side. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  free- 
dom from  contributory  negligence  were  properly  submitted  to  the  jury,  and 
that  a  judgment  entered  upon  a  verdict  in  favor  of  the  pUintiff  should  be 
afiSrmed; 

That,  under  the  circumstances,  the  risk  incident  to  the  proximity  of  the  tracks 
was  not  one  which  the  plaintiff  assumed. 

HiscocK  and  McLennan,  JJ.,  dissented. 

Appeal  by  the  defendant,  The  Niagara  Gorge  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on 
the  4th  day  of  May,  1901,  upon  the  verdict  of  a  jury  for  $10,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  17th  day 
of  April,  1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 
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J,  H,  Metcalfe  for  the  appellant. 

P.  F,  Kingy  for  the  respondent. 

Spring,  J. : 

The  plaintiflE  had  been  a  conductor  on  the  Gorge  road,  a  trolley 
line  operated  by  the  defendant  from  Niagara  Falls  to  Lewiston,  and 
on  September  3,  1899,  while  acting  in  that  capacity  and  collecting 
fares  on  the  running  board  on  one  of  the  defendant's  cars,  he  was 
struck  by  another  of  its  cars  approaching  on  a  parallel  track  from 
the  opposite  direction,  was  knocked  ofl  and  thrown  under  the  car, 
sustaining  injuries  resulting  in  the  amputation  of  both  legs  below 
the  knees.  He  was  at  the  time  twenty-nine  years  of  age  and  had 
been  in  the  employ  of  the  defendant  as  a  conductor  operating  its 
cars  on  this  road,  which  was  only  about  seven  miles  in  length,  for 
thirty  days,  going  over  the  road  from  twelve  to  fifteen  times  daily. 
These  cars  were  open,  for  summer  use  by  tourists,  and  consisted  of 
thirteen  seats,  which  extended  entirely  across  the  car  without  any 
aisle  in  the  car,  so  that  the  running  board  was  used  by  the  con- 
ductors in  the  collection  of  fares.  Each  seat  was  supposed  to  hold 
five  people  when  filled,  and  the  car  on  which  the  plaintiff  was 
riding  at  the  time  he  was  injured  contained  fifty-three  people.  The 
seats  were  somewhat  close  together,  so  that  when  one  was  occupied 
there  was  no  space  between  the  paasengere  and  the  seat  in  front  and 
it  was  inconvenient  and  even  impracticable  for  the  conductor  to 
crowd  in  front  of  them  between  the  seats  to  collect  the  fares.  The 
roof  of  the  car  was  supported  by  posts  which  extended  out  from  the 
body  of  the  car  three  inches,  and  tliey  were  about  thirty-two  inches 
apart  and  were  placed  at  the  ends  of  the  seats.  Iron  handle  bars 
were  attached  to  these  posts  extending  out  also  nearly  three  inches. 
Along  each  side  of  the  car  was  the  running  board  used  by  passen- 
gei*s  in  getting  on  and  off  the  car  and  also  by  the  conductor  in  the 
performance  of  his  duties.  The  outside  of  the  running  board 
extended  from  the  inside  of  the  rail  nearest  to  it  twenty-four  inches. 
On  each  side  of  the  car  and  just  inside  the  handle  bars  was  a  mov- 
able guard  rail  extending  along  the  length  of  the  car  for  the  pur- 
pose when  down  of  preventing  passengers  from  alighting  or  getting 
on  that  side  of  the  car.     The  road  was  a  double  track,  and  the 
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plaintiffs  proof  shows  that  at  the  point  of  the  injary  the  distance 
between  the  inside  rails  of  these  parallel  tracks  was  three  feet  ten 
inches,  so  that  two  cars  could  not  pass  at  this  point  withont  their 
running  boards  overlapping.  The  witness  John  Peters,  who  was  an 
electrician  and  in  charge  of  the  line  work  for  the  defendant  at  the 
time  of  the  accident,  described  the  situation  as  follows :  ^'  The  dis- 
tance was  three  feet  ten,  the  inside  distance  between  the  two  rails. 
That  is  the  center  of  the  rail,  the  ball  o.f  the  rail.  I  observed  cars 
passing  at  that  point  at  the  time  I  was  measuring  the  track.  Differ^ 
•ent  times  I  worked  right  there  and  I  observed  the  men  arguing  over 
it.  In  testing  it  a  man  was  working  for  me  and  got  between  the 
two  cars  and  stood  on  the  running  board  to  let  another  car  pass.  I 
hollered  at  them  to  get  out  of  that ;  they  would  get  killed.  The 
men  had  to  get  up  in  the  car ;  they  leaned  up  forward  in  the  car 
between  the  two  stanchions  to  let  the  car  pass.  I  saw  the  two  cars 
passing  and  I  observed  the  distance  they  were  apart.  Two  or  three 
men  stood  between  the  cars  and  they  had  to  get  into  the  car  to 
:avoid  being  struck.  I  stood  there  myself ;  I  stood  on  the  running 
board  and  I  had  to  lean  up  in  the  car  while  the  car  passed." 

McOrath,  who  was  a  conductor  of  the  defendant  and  was  at  the 
place  where  the  injury  occurred  within  two  or  three  hours  there- 
after and  measured  the  space  between  the  tracks,  testified :  ^^  I 
noticed  cars  passing  each  other  there  ;  I  noticed  the  cars  could  pass 
together,  but  the  boards  would  lap  ;  the  edges  of  the  running  board 
would  lap  over.  One  would  be  a  little  higher  than  the  other,  so 
that  it  could  just  lap  over  the  top.  This  handle  bar  was  about  two 
inches  or  two  inches  and  a  half  out  from  these  standards  or  posts. 
When  the  cars  pass  there  a  man  couldn't  stand  on  the  running 
board  ;  that  is,  not  with  safety.  He  could  stand  there  and  get  the 
;same  as  True  got  —  his  legs  cut  off.  It  would  be  impossible  for  him 
to  stand  there  without  being  struck.  The  next  afternoon  I  went 
there  and  measured.  I  had  the  point  sliown  to  me  by  the  motor- 
man  that  was  on  with  True  at  the  time,  and  the  two  of  us  took 
measurements.  We  measured  in  two  different  places  there  and 
there  was  a  variation  of  about  two  inches  in  the  two  measurements ; 
one  place  it  was  three  feet  ten  and  the  other  place  three  feet  eleven." 

The  usual  space  between  the  inside  rails  of  these  two  tracks  was 
App.  Div.— Vol.  LXX.        25 
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live  feet  three  and  one-half  inches,  but  the  witness  referred  to  and 
others  who  measured  the  space  at  the  point  of  the  accident  testified 
that  they  were  only  three  feet  ten  inches  apart  where  the  accident 
occurred.  Whatever  the  actual  distance  was,  the  witness  who  made 
the  experiments  and  observed  others  standing  on  the  running  board 
of  one  of  these  cars  at  this  place  testified  that  if  a  man  were  stand- 
ing erect  on  this  board  he  would  be  hit  by  a  passing  car. 

It  also  appears  that  this  narrow  space  continued  only  for  a  short 
distance,  while  along  the  rest  of  tlie  route,  except  at  the  cantilever 
bridge  where  the  tracks  came  close  together,  there  was  ample  space 
for  two  cars  to  pass  without  injury  to  one  standing  ei-ect  on  either 
rnnning  board,  and  the  conductors  did  this  constantly  in  the  per- 
formance of  their  duties.  This  close  proximity  of  the  tracks  con- 
tinued for  about  one  hundred  and  sixty  feet,  varying  from  three 
feet  ten  inches  to  four  feet  four  inches.  The  space  between  the 
handle  bars  of  contiguous  cars  was  about  five  or  six  inches,  the  wit- 
nesses varying  somewhat  as  to  the  distance.  Maps  of  the  tracks  were 
produced  upon  measurements  made  subsequently  to  the  accident  by 
engineers  in  the  employ  of  the  defendant  which  show  a  space  in  excesa 
of  the  standard  gauge  tracks,  but  there  is  evidence  adduced  tending 
to  show  that  immediately  after  the  accident  to  the  plaintiff  these  tracks 
were  relaid  and  placed  farther  apart.  This  road  was  constructed  close 
to  the  edge  of  the  Niagara  river  and  the  perpendicular  wall  of  rock 
which  extended  high  above  the  river  was  blasted  and  cut  off  to  make 
the  roadbed.  Along  where  these  injuries  were  inflicted  some  of  the 
rocks  jutted  out  from  the  face  of  the  wall  so  that  the  conductor 
could  not  perform  his  duties  on  the  running  board  next  to  this  wall. 
On  the  day  of  the  accident  the  plaintiff  had  started  from  Niagara 
Falls  on  the  track  nearest  to  the  granite  wall  and  was  on  the  run- 
ning board  next  to  the  parallel  track  collecting  fares.  It  was  hia 
duty  to  perform  this  labor  before  reaching  the  Buttery  Elevator 
Station  which  was  the  first  stop  in  his  northern  trip  and  less  than  a 
mile  from  the  starting  point.  He  began  at  the  front  of  the  car  col- 
lecting from  the  passengers  of  each  seat,  and  as  he  was  north  of  the 
Steel  Arch  bridge,  perhaps  one  hundred  feet,  was  hit  by  a  car  going 
in  the  opposite  direction  and  toward  which  his  back  was  turned. 
He  testified,  and  he  is  corroborated  in  this,  that  he  stood  at  the  end 
of  the  seat  and  was  collecting  a  fare.     One  witness,  a  passenger,  tea- 
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tified  be  was  making  change  for  a  two-dollar  bill  which  the  witness 
had  handed  him  in  payment  of  two  fares.  Witnesses  on  behalf  of 
the  defendant  testified  that  plaintiff  was  swinging  around  one  of  the 
standards  when  he  was  struck.  The  motorraan  on  the  approaching 
car  sounded  his  gong,  but  the  proof  tends  to  show  this  was  a  com- 
mon thing  and  was  not  for  the  purpose  of  attracting  the  attention 
of  the  conductor  of  the  other  car.  The  roaring  noise  of  the  river 
in  a  measure  drowned  the  sound  of  the  gong,  but  the  plaintiff  if  he 
had  heard  it  would  not  have  apprehended  that  the  gong  was  ring- 
ing to  warn  him  of  the  danger.  It  appears  that  in  the  month  he 
had  been  acting  as  conductor  he  had  always  collected  fares  on  the 
running  board,  meeting  cars  on  every  trip  and  there  was  no  clash- 
ing, nothing  to  apprise  him  of  any  danger.  The  proof  shows  also 
that  before  he  commenced  his  service  as  conductor,  he  was  instructed 
by  a  brother  conductor  named  Snyder,  who  had  been  long  in  the 
employ  of  the  defendant.  The  plaintiff  testified,  and  there  is  sup- 
porting proof  of  this  fact,  that  Snyder  collected  fares  on  the  run- 
ning board  and  gave  him  no  instructions  that  they  were  to  be  col- 
lected elsewhere,  and  what  is  more  significant,  Snyder  performed 
his  duties  on  the  north-bound  trip  on  the  running  board  next  to  the 
other  track  instead  of  on  the  side  nearest  to  the  wall.  There  was  a 
rope  attached  to  a  bell  to  register  the  payment  of  the  fares  and 
which  it  was  his  duty  to  pull  upon  collecting  each  fare,  and  this 
rope  was  on  the  river  side  of  the  car  and  not  accessible  fr^^m  the 
running  board  on  the  opposite  side  of  the  car.  The  proof  shows  that 
the  guard  rail  was  down  at  the  time  the  car  started  from  Niagara 
Falls  to  prevent  passengers  from  alighting  between  the  tracks,  but 
this  was  raised  up  by  the  plaintiff  to  enable  him  to  collect  the  fares. 
The  evidence  also  shows  that  this  was  usual  and  had  been  done  by 
Snyder  when  tutoring  the  plaintiff. 

A  recapitulation  of  the  prominent  facts  which  were  established 
by  the  verdict  of  the  jury  shows  that  the  plaintiff  was  riding  on  the 
running  board  of  the  car  in  the  usual  manner,  engaged  in  the  per- 
formance of  his  duties  in  accordance  with  the  instructions  given  him. 
He  was  in  the  proper  place  to  collect  his  fares  and  was  not  aware 
that  while  on  the  running  board  he  was  in  any  danger  of  being  hit 
by  a  passing  car.  The  tracks  were  dangerously  close  together  at  this 
point,  not  caused  by  any  tapering  to  unite,  for  both  north  and  south 
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of  the  place  of  the  accident  the  space  widened,  bat  the  narrow  space 
was  probably  due  to  some  oversight,  for  they  were  removed  farther 
apart  after  the  injaries  to  the  plaintiff  and  apparently  to  avoid  the 
recurrence  of  a  like  catastrophe.  It  is  not  important  whether  when 
struck  he  was  standing  on  the  running  board  or  passing  around  one 
of  the  standards  as  long  as  he  was  in  the  line  of  his  duty,  perform- 
ing it  in  the  ordinary  manner  and  not  cognizant  of  any  danger  to 
be  apprehended  from  the  passing  car.  The  defendant  claims  it  had 
a  rule  requiring  the  guard  rails  on  the  inside  of  the  cars  to  be  kept 
down,  and  that  this  was  posted  in  the  ususal  place  for  imparting 
notice  to  conductors.  It  is  difficult  to  see  any  great  potency  to  this 
question,  for  the  way  the  proof  was  presented  it  was  essential  for 
the  conductor  to  collect  the  fares  on  the  inside  running  board,  and 
certainly  the  guard  rail  if  down  would  be  an  impediment  to  this 
work,  and  instead  of  mitigating,  would  have  added  to  the  peril  of  a 
person  on  the  running  board.  But  waiving  that,  it  was  a  question 
for  the  jury  to  determine  whether  this  notice  was  posted,  and  their 
verdict  on  that  proposition  settled  the  fact  in  plaintiflPs  favor. 

With  these  facts  fixed  by  the  jury,  we  cannot  say  the  judgment 
should  be  disturbed.  The  proof  shows  that  the  defendant  had  left 
its  tracks  at  this  place  in  a  situation  fraught  with  peril  of  which  no 
notice  had  been  given  to  the  plaintiff,  and  the  danger  could  readily 
have  been  averted  by  the  exercise  of  proper  care  by  the  defendant. 
This  condition  had  existed  for  some  time,  and  Morgan,  the  manager 
of  the  defendant,  knew  that  at  this  point  the  space  between  the 
tracks  was  narrower,  and  yet  nothing  was  done  to  widen  them  out 
or  to  indicate  to  the  conductors  that  they  must  keep  off  the  running 
board  when  passing  over  this  space. 

It  was  the  duty  of  the  defendant  to  furnish  a  reasonably  proper 
place  for  the  plaintiff  to  carry  on  his  work.  The  rule  is  stated  in 
Kuhn  V.  2).,  Z.  cfe  W.  R.  Ji.  Co.  (92  Hun,  74  [affd.  on  opin- 
ion below,  153  N.  Y.  683]  at  p.  75) :  « The  defendant  owed  the 
plaintiff's  intestate  the  duty  to  exercise  reasonable  care  and  prudence 
to  furnish  him  a  safe  and  proper  place  in  which  to  prosecute  hie 
work,  and  if  it  became  dangerous,  and  the  danger  could  be  foreseen 
and  guarded  against  by  the  exercise  of  reasonable  care,  to  exercise 
such  care  and  adopt  such  precautions  as  would  protect  the  intestate." 
2lohr  V.  Lehigh  Valley  /?.  R,  Co,  (55  App.  Div.  176);  Brown  v. 
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jr.  T.  a  dk  K  E.  E.  li.  Co.  (42  id,  548;  aflfd.,  166  N.  T.  626); 
MvZvcmey  v.  Brooklyn  City  R.  Co.  (1  Misc.  Rep.  425 ;  49  N.  Y. 
St.  Repr.  637 ;  affd.,  142  N.  Y.  651) ;  Herdi  v.  Eochester  City  cfe 
Brighton  E.  E.  Co.  (48  N.  Y.  St.  Repr.  46;  affd.,  142  N.  Y.  626) 
decisiTcIj  establish  that  under  the  circumstances  of  this  case  the 
defendant's  negligence  was  for  the  jury. 

Nor  do  we  think  the  plaintiff  can  be  charged  with  want  of  care 
as  matter  of  law.  He  was  insensible  of  the  danger.  It  was  not 
observable  to  him  from  the  car.  He  had  received  no  warning  of  it. 
He  was  in  the  discharge  of  his  duties  in  the  ordinary  way  and  his 
mind  was  engrossed  in  their  performance.  In  WaUaoe  v.  C.  V.  E. 
E.  Co.  (138  N.  Y.  302)  the  plaintiff,  a  brakeman,  was  hit  by  a  low 
bridge  and  a  verdict  was  directed  in  favor  of  the  defendant,  which 
was  affirmed  by  the  General  Term  of  the  Supreme  Court,  but 
reversed  by  the  Court  of  Appeals.  The  plaintiff  knew  of  the 
existence  of  the  bridge,  but  at  the  time  of  the  accident  had  his  back 
toward  it  and  was  engaged  in  the  discharge  of  his  duties  and  was- 
oblivious  to  the  proximity  of  the  bridge.  The  court  say  (at  p.  305) : 
'^  We  do  not  think  that  one  thus  situated  can,  as  matter  of  law,  be 
charged  with  negligence  because  he  did  not  take  notice  of  the  fact 
that  he  was  approaching  the  bridge,  and  thus  know  that  he  was  in 
a  place  of  danger.  He  was  in  a  place  where  there  was  danger  that 
the  train  might  break  in  two,  and  he  was  intent  upon  the  discharge 
of  his  duty.  It  cannot  be  said  that  a  brakeman  is,  as  matter  of 
law,  careless  because  he  does  not  bear  constantly  in  mind  the  precise 
location  where  the  train  is  and  where  every  bridge  is."  Of  like 
effect  are  Benthin  v.  iT.  T.  C.  <&  JI.  E.  E.  E.  Co.  (24  App.  Div. 
303);  McOovem  v.  Stcmdard  Oil  Co.  (11  id.  588);  Fitzgerald  v. 
N.  T.  C.  dk  II.  E.  E.  E.  Co.  (88  Hun,  359);  Brtwn  v.  iT.  T.  C. 
i&  H.  E.  E.  E.  Co.  (42  App.  Div.  548, 553,  mpra).  The  case  under 
consideration  is  much  stronger  for  the  plaintiff  than  any  of  the 
cases  cited,  for  in  each  of  those  the  person  injured  was  conversant 
with  the  defect  which  was  responsible  for  the  injury,  while  the 
plaintiff  here  had  no  information  of  the  nearness  of  the  tracks  at 
this  particular  point. 

The  dissenting  opinion  is  upon  the  assumption  that  the  plaintiff 
knew  of  the  location  of  these  tracks  or  by  the  exercise  of  care 
ought  to  have  been  cognizant  of  it.    None  of  the  conductors  or 
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Tuotormen  who  testified  appeared  to  be  advised  of  it,  and  Snyder, 
when  instructing  the  plaintiff,  gave  no  information  on  the  subject, 
but  occupied  the  running  board  between  the  tracks  at  this  point  in 
collecting  fares,  indicating  that  he  had  not  been  apprised  of  the 
peril  incident  to  carrying  on  his  work  in  that  way.  In  view  of 
these  facts,  we  cannot  say  that  the  jury  were  in  error  in  acquitting 
the  plaintiff  of  blame  in  following  the  usual  practice  and  in  not 
appreciating  the  danger. 

The  pith  of  the  cases  cited  in  the  dissenting  opinion  like  Gibson 
V.  Frie  li.  Co.  (63  N.  T.  449) ;  De  Forest  v.  Jeweti  (88  id.  264) 
and  Kennedy  v.  M.  R.  Co.  (145  id.  288),  is  that  the  person  injured 
in  each  instance  was  entirely  familiar  with  the  defect  which  caused 
the  injuries  and  it  was  held  that  the  dangers  appertained  to  the 
employment. 

This  was  not  a  risk  which  the  plaintiff  assumed.  It  was  not  an 
incident  to  the  business,  was  not  manifest,  but  was  due  to  the  over- 
eight  of  the  defendant  which  proper  caution  would  have  prevented. 
The  employer  must  to  a  reasonable  degree  perform  the  obligation 
resting  upon  him  to  safeguard  the  interests  of  his  employees  before 
the  latter  can  be  charged  with  assuming  the  risk  with  reference  to 
the  especial  thing  which  should  have  been  remedied.  Assumption 
of  risks  must  rest  upon  knowledge  upon  the  part  of  the  servant  or 
the  means  of  acquiring  it  by  the  exercise  of  ordinary  diligence. 
As  was  said  in  EasUand  v.  Clarke  (165  N.  T.  420,  at  p.  427) :  "  It 
is  now  the  settled  law  of  this  state  that  the  risks  which  a  servant 
assumes  are  either  such  as  are  incident  to  his  employment,  after 
the  master  has  discharged  his  duty  of  reasonable  care  to  prevent 
them,  or  such  as  are  quite  as  open  and  obvious  to  the  servant  as  the 
master.  *  *  *  A  servant  does  not  assume  risks  which  are  not 
obvious,  and  are  not  known  to  him,  but  are  or  should  be  within  the 
knowledge  of  the  master." 

The  judgment  and  order  should  be  affirmed,  with  costs  and  dis- 
bursements to  the  respondent. 

Judgment  and  order  affirmed,  with  costs  and  disbursements  to 
the  respondent. 

Williams  and  Davy,  JJ.,  concurred ;  Hisoook  and  MoLenkan, 
JJ.,  dissented. 
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HiscooK,  J.  (dissenting) : 

I  am  unable  to  agree  with  the  conclusion  reached  by  a  majority 
of  my  associates,  that  the  question  of  plaintiff's  conduct,  of  his 
assumption  of  risks  incident  to  the  construction  of  defendant's  road, 
and  of  his  freedom  from  contributory  negUgence  was  for  the  jury, 
I  think,  upon  the  other  hand,  that  upon  the  evidence  presented 
he,  as  matter  of  law,  assumed  the  risks  which  resulted  in  his 
injury  and  that  it  was  not  permissible  for  the  jury  to  find  otherwise. 

Defendant's  road  was  only  about  seven  miles  in  length.  The 
close  proximity  of  its  tracks,  which  is  complained  of  here  and  which 
resulted  in  the  accident,  continued  for  a  distance  of  nearly  200  feet. 
Plaintiff  had  been  in  the  employ  of  defendant  as  a  conductor  oper- 
ating a  car  on  its  road  for  thirty  days,  going  over  the  road,  including 
the  particular  portion  under  criticism,  from  twelve  to  fifteen  times 
daily.  Most  of  these  trips  must  have  been  in  daylight.  His  expe- 
rience was  during  the  season  when  there  was  no  snow  to  cover  up 
or  obscure  his  view  of  the  track.  The  condition  was  perfectly 
patent,  and  while  he  might  not  have  known  with  perfect  accuracy 
to  an  inch  how  close  together  cars  would  come  in  passing  each  other 
at  the  point  in  question,  still  his  acquaintance  with  conditions  was 
or  should  have  been  such  as  to  inform  him  that  they  would  come 
very  close  together  and  bring  into  danger  one  occupying  the  posi- 
tion which  he  occupied  at  the  time  of  his  injuries. 

Under  these  circumstances,  I  think  the  case  can  be  distinguished 
from  or  taken  outside  of  the  principles  laid  down  in  Oibson  v.  Erie 
R,  Co.  (63  N.  Y.  449) ;  De  Forest  v.  Jewett  (88  id.  264) ;  Ken- 
nedy y.  M.  R.  Co,  (145  id.  288) ;  Appel^  v.  B.,  W.  Y.  cfe  P.  R. 
Co.  (Ill  id.  550);  WiUiams  v.  2).,  L.  dk  W.  R.  R.  Co.  (116  id. 
628). 

Upon  the  other  hand,  I  think  it  cannot  be  distinguished  upon  its 
facts  from  those  especially  relied  upon  by  the  respondent. 

In  Wallace  v.  C  V.  R.  R.  Co.  (138  N.  T.  302)  the  plaintiff,  who 
was  a  brakeman,  was  injured  while  on  top  of  a  train  by  coming 
in  contact  with  an  overhead  bridge.  He  had  made  many  less  trips 
under  it  than  plaintiff  had  made  over  defendant's  road.  At  the 
time  of  his  injury  he  was  in  a  position  to  which  he  was  called 
by  the  discbarge  of  his  duty,  and  inasmuch  as  this  duty  related  to 
watching  his  train  and  guarding  against  accidents  which  were  liable 
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to  happen  jnst  at  that  particular  point,  and  inasmnch  as  he  had 
no  control  whatever  over  the  movements  of  the  train,  his  position 
at  the  time  of  the  accident  was  largely  forced  upon  him  by  rules  and 
circumstances  over  which  he  had  no  power.  In  the  case  at  bar,, 
plaintiff  might  easily  have  suspended  the  collection  of  his  fares  for 
one  or  two  minutes  while  passing  over  the  portion  of  the  road  in 
question.  Again,  as  was  said  by  Judge  Eabl,  ^^  It  cannot  be  said 
that  a  brakeman  is,  as  matter  of  law,  careless  because  he  does  not 
bear  constantly  in  mind  the  precise  location  where  the  train  is  and 
where  every  bridge  is."  The  weight  and  common  sense  of  the  rule 
so  laid  down  is  apparent  at  once.  It  very  well  might  be  a  hardship 
to  hold,  as  matter  of  law,  that  a  brakeman  should  keep  in  his  mind 
constantly  the  precise  location  of  every  overhead  bridge  upon  a 
long  line  of  road.  But  that  argument  hardly  applies  to  such  situa- 
tion as  there  was  upon  defendant's  road  in  the  short  space  of  seven 
miles,  and  which,  so  far  as  the  evidence  shows,  was  an  exceptional 
and  not  a  common  condition.  But  again,  what  necessarily  must  have 
been  of  very  great  weight  in  the  WaUaoe  case,  was  the  fact  that  the 
defendant  was  required  to  put  up  "  telltales "  which  should  warn 
brakemen  of  the  approach  to  a  bridge.  The  plaintiff  in  that  case 
had  a  right  to  rely  upon  the  observance  of  this  rule,  and  such 
reliance,  under  very  well-settled  principles,  exempted  him  from  tlie 
care  and  caution  which  he  otherwise  might  have  been  required  to 
observe. 

In  Benthin  v.  N.  T.  C.  <&  11.  Ji.  R,  R.  Co.  (24  App.  Div,  303) 
the  plaintiff's  intestate,  who  was  a  fireman,  was  killed  while  looking 
out  of  the  side  of  the  engine  by  his  head  coming  in  contact  with  a 
telegraph  pole.  It  was  held  that  he  was  not  to  be  changed,  as  mat- 
ter of  law,  with  knowledge  of  the  precise  location  of  this  pole  and 
of  the  danger  which  followed  from  its  situation  near  the  track. 
But  the  court  in  laying  down  this  rule,  comments  upon  facts  which 
distinguish  that  case  very  widely  from  the  one  at  bar  and  which,  as 
it  seems  to  me,  sustain  defendant's  rather  than  plaintiff's  conten- 
tion herein.  The  court  says:  "This  pole  was  but  one  of  many^ 
tlie  location  of  which  could  not  be  borne  in  mind  by  any  employee. 
This  pole  was  not  like  a  bridge  or  a  station  house  —  a  structure 
—  the  location  of  which  could  not  well  be  forgotten."  In  addition 
to  this,  the  accident  happened  in  the  night  time,  and  the  ques- 
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tion  was  fairly  before  the  jury,  as  stated  by  the  court,  "  Whether 
the  night  of  the  accident  was  so  foggy  and  dark  that  objects  could 
not  be  distinctly  seen  for  any  considerable  distance."  It  seems  to 
me  that  the  situation  and  location  of  the  tracks  for  a  distance  of 
nearly  200  feet  upon  a  road  only  seven  miles  long,  is  much  more  to 
be  governed  by  the  principles  applied  to  the  case  of  ''a  station 
house  —  a  structure  —  "  than  to  a  telegraph,  pole  which  is  one  of 
many  thousand  upon  a  long  line  of  railroad. 

In  Broion  v.  iT.  T.  C.  cfe  ff.  B.  R.  R.  Co.  (42  App.  Div.  548), 
where  plaintiffs  intestate,  a  fireman,  while  in  the  performance  of 
his  duty,  was  killed  by  being  struck  by  a  mail  crane  located  near  the 
road,  the  court  said :  '^  We  think  it  can  hardly  be  said  as  matter 
of  law,  that  he  ought  to  have  seen  and  avoided  this  mail  crane,  for  it 
was  but  one  of  many  similar  contrivances  located  along  the  line  of 
the  defendant's  road,  and,  as  was  saidi  n  the  Benthin  Case  {9upra\ 
it  ^was  not  like  a  bridge  or  a  station  house  —  a  structure  —  the 
location  of  which  could  not  well  be  forgotten.' " 

In  this  case,  as  in  the  Wallace  case,  the  intestate  at  the  time  of 
his  injury  was  called  upon  to  perform  a  duty  which  was  governed 
by  circumstances  not  at  all  under  his  control,  and  which,  therefore, 
did  not  give  him  the  opportunity  that  plaintiff  in  the  case  at  bar 
had  of  selecting  a  time  which  should  be  free  from  unusual  dangers. 

In  McGovern  v.  Standard  Oil  Co,  (11  App.  Div.  588)  the 
intestate,  a  brakeman,  while  on  top  of  his  car  was  killed  by  a  low 
crossbeam  maintained  by  an  oil  company.  As  indicated  by  the 
opinion  in  the  case,  it  was  a  serious  question  whether,  within  the 
authority  of  the  Williams  Case  {supra\  the  plaintiff  should  be  non- 
suited, or,  within  the  authority  of  the  Wallace  Case  {supr(i)y 
allowed  to  go  to  the  jury.  The  court  finally  reached  the  con- 
clusion that  the  latter  case  governed,  referring  especially  to  the 
rule  therein  laid  down  that  "  A  brakeman  on  top  of  a  moving  train, 
as  matter  of  law,  is  not  chargeable  with  negligence  simply  because 
he  does  not  constantly  bear  in  mind  the  precise  location  where  his 
train  and  where  every  bridge  over  the  track  is." 

In  Fitzgerald  v.  W.  Y.  C.  <&  B.  B,  li.  R.  Co.  (88  Hun,  359) 
plaintiff's  intestate,  who  was  a  freight  brakeman,  was  killed  by 
coming  in  contact  with  a  low  bridge.  It  is  sufficient,  in  disposing 
of  this  case,  to  call  attention  to  the  fact  that  at  the  time  of  the  acci* 
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dent  it  was  not  light,  and  that  intestate  bad  only  been  over  the  road 
once  before. 

The  disposition  by  the  Court  of  Appeals  of  the  recent  case  of 
Tounff  V.  S.,  B.  i&  iT.  T.  B,  B.  Co.  (166  K  Y.  227)  merits  con 
sideration  upon  this  question. 

Plaintiffs'  intestate  in  that  case  was  an  engineer  upon  defendant's 
road.  He  was  killed  by  having  his  train,  through  a  misplacement 
of  a  switch,  run  on  a  siding.  Wliilo  the  red  light  upon  the  switch 
indicated  that  it  was  open  and  that,  therefore,  there  was  danger,  ia 
consequence  of  the  construction  of  certain  obstructions  by  the  side 
of  the  track  and  the  location  of  the  switch  signals,  the  intestate 
could  not  see  the  danger  signal  in  time  to  avoid  the  collision. 
Plaintiffs'  intestate  had  been  at  work  upon  the  road  a  long  time, 
and  upon  tlie  trial  the  plaintiffs  were  nonsuited  upon  the  ground 
that  the  deceased  assumed  the  risks  of  the  dangers  resulting  in  his 
death,  since  he  had  the  same  knowledge  of  the  location  of  the  switch 
with  reference  to  the  obstructions  that  the  defendant  had,  and  if  the 
place  was  dangerous  he  knew  or  should  have  known  what  the  situa- 
tion was,  and,  therefore,  assumed  the  risks.  The  Appellate  Division 
(4:5  App.  Div.  296)  reversed  the  judgment  of  nonsuit,  saying:  "We 
believe  it  to  be  settled  *  *  *  by  repeated  adjudications  that  a 
servant  is  not  bound  at  all  times  and  under  all  circumstances  to  be 
mindful  of  the  dangers  which  surround  him  while  engaged  in  the 
performance  of  his  duty,  even  though  he  may  be  well  aware  of  their 
existence,"  and  then  cited  the  cases  which  are  now  relied  upon  to 
sustain  plaintiff's  contention  in  this  case  and  to  which  reference  has 
already  been  made.  The  Court  of  Appeals,  while  affirming  the 
judgment  of  the  Appellate  Division,  very  distinctly  declined  to 
overrule  the  decision  of  the  trial  judge  that  the  deceased  assumed 
the  risks  of  his  occupation  incident  to  the  situation  of  the  switch 
light  and  structures  referred  to,  or  to  affirm  the  judgment  of  the 
Appellate  Division  upon  this  question,  placing  its  decision  upon  an 
entirely  separate  and  distinct  ground. 

It  seems  to  me  that  unless  we  are  to  abrogate  the  rule  once 
thoroughly  established,  that  an  employer  was  not  bound  to  change 
the  location  and  situation  of  his  structures  like  the  one  in  question, 
and  that  an  employee  assumed  tlie  risks  incident  to  a  perfectly  open 
and  patent  condition,  we  must  be  led  to  the  conclusion  in  this  case 
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that  plaintiff  is  to  be  charged,  as  matter  of  law,  with  the  risks  which 
resulted  in  his  accident. 

In  addition  to  this  main  issue,  in  mj  judgment  there  are  excep- 
tions to  the  rulings  of  the  trial  judge  which  present  close  and  some- 
what troublesome  questions,  but  in  view  of  the  conclusion  reached 
upon  the  proposition  above  discussed  it  does  not  seem  necessary  to 
go  over  them  at  length. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

McLennan,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Francis  X.  Zapf,  Respondent,  v.  Lultt  N.  Carter,  Appellant,  

Impleaded  with  Others.  5173  NY  666/ 

Title  Jy  advene  poeeeseion  as  against  cotenants  of  real  property  —  effect  of  an  attempt 
to  buy  in  the  title  of  a  cotenant. 

One  cotenant  of  real  property  may  acquire  title  to  the  interests  of  the  other  coten- 
ants by  adverse  possession,  but  in  order  to  do  so  the  possession  must  be  open 
and  notorious  and  coupled  with  an  assertion  of  exclusive  and  hostile  ownership. 

A  man  died  intestate  in  1876,  seized  of  certain  real  estate  incumbered  by  a  mort- 
gage, leaving  surviving  him  a  widow,  a  brother  and  two  sisters  as  his  only 
heirs  at  law.  The  widow  continued  to  occupy  or  lease  the  premises  to  tenants 
until  her  death,  which  occurred  December  81,  1895.  During  such  occupancy 
the  widow  paid  a  mortgage  on  the  premises  and  the  taxes,  repaired  a  house  on 
the  lot,  kept  up  the  insurance,  received  the  rents,  which  considerably  exceeded 
the  expense  of  management,  and  claimed  to  strangers  that  she  was  the  owner 
of  the  property  and  endeavored  to  sell  it.  It  did  not  appear  that  she  gave  any 
notice  to  the  heirs  at  law,  who  were  adults,  some  of  whom  lived  only  a  short 
distance  from  her,  that  she  was  claiming  title  adversely  to  them. 

By  her  will  she  devised  the  property  to  her  adopted  daughter,  and  the  latter  con- 
tinned  the  same  open  and  exclusive  possession  until  1899  without  hindrance  on 
the  part  of  the  heirs  at  law. 

ffM,  that  the  adopted  daughter  had  acquired  by  adverse  possession  a  valid  title 
against  the  heirs  at  law; 

That  the  presumption  that  the  widow  was  occupying  as  a  cotenant  was  overcome 
by  the  character  of  her  possession,  and  the  fact  that  none  of  the  heirs  at  law 
made  any  claim  of  ownership  even  after  her  death; 
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That  the  adopted  daughter,  by  making  an  unsuccessful  attempt  to  obtain  a  quit- 
claim deed  of  the  premises  from  one  of  the  heirs  at  law,  did  not  estop  herself 
from  disputing  the  validity  of  the  title  derived  by  a  third  person  under  a  deed 
from  such  heir  at  law. 

Appeal  by  the  defendant,  Lulu  N.  Carter,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Jeflferson  on  the  13th  day  of 
March,  1901,  upon  the  report  of  a  referee  directing  the  partition 
of  the  premiscB  described  in  the  complaint 

George  C.  Carter^  for  the  appellant 
John  Conboyj  for  the  respondent. 

Spbino,  J. : 

Chauncey  B.  Ashley  died  intestate  in  the  city  of  Oswego  in  1876, 
leaving  him  surviving  his  widow  and  no  children,  but  a  brother  and 
two  sisters  his  only  heirs  at  law.  In  1871  he  acquired  by  purchase 
the  premises  described  in  the  complaint,  and  owned  the  same  undis- 
putedly  at  the  time  of  his  death.  After  his  death  his  widow  con- 
tinued to  occupy  or  le^se  the  same  to  tenants,  who  attorned  solely 
to  her  until  her  death,  which  occurred  December  31,  1895.  At  the 
time  of  the  death  of  Chauncey  Ashley  there  was  a  mortgage  cover- 
ing the  premises  upon  which  there  was  then  unpaid  the  sum  of 
$450,  and  this  lien  was  paid  off  and  discharged  by  the  widow  in 
1877.  During  her  occupancy  the  widow  paid  the  taxes,  repaired 
the  house  on  the  lot,  kept  up  the  insurance,  received  the  rents  and 
claimed  to  strangers  she  was  the  owner  thereof  and  endeavored  to 
sell  the  same  although  there  is  no  evidence  that  she  gave  any  notice 
to  the  heirs  at  law,  who  were  known  to  her  and  lived  only  a  short 
distance  from  her  that  she  was  claiming  title  adversely  to  them. 
During  this  period  the  net  rents  received  apparently  exceeded  con- 
siderably all  the  expenses  she  incurred  in  managing  and  repairing 
the  property. 

In  1863  the  defendant,  then  a  young  girl  of  seven  years,  became 
a  member  of  the  family  of  Mr.  and  Mrs.  Ashley,  assuming  their 
name,  and  continued  thereafter  to  be  treated  as  their  daughter,  and 
that  was  the  ostensible  relation  at  the  time  of  the  death  of  Mr.  Ash- 
ley.    She  was  married  in  1878,  and  was  then  living  with  her  foster 
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mother,  who  had  remarried  a  inan  named  Spalisbory,  and  while 
she  moved  west  with  her  husband  the  filial  relations  remained 
unchanged  during  the  lifetime  of  Mrs.  Spalisbnry,  whose  husband 
died  in  1888.  Mrs.  Spalbburj  left  a  will  giving  the  bulk  of  her 
property,  real  and  personal,  to  the  defendant,  and  the  only  real 
estate  of  which  she  died  seized  was  that  in  controversy  in  this 
action.  After  the  death  of  Mrs.  SpaUsbury  the  defendant  received 
the  rents  from  the  property  in  question,  and  the  plaintiff,  who  was 
the  sole  executor  of  the  will  mentioned,  acted  as  her  agent.  It 
«oon  developed  that  the  defendant  had  no  record  title  to  the  prem- 
ises described  in  the  complaint,  and  the  appeal  book  discloses 
considerable  correspondence  between  the  parties  relative  to  this 
situation.  In  1898  the  defendant  obtained  a  quitclaim  deed  from 
the  brother  of  the  said  intestate  for  a  nominal  consideration.  The 
plaintiff  on  behalf  of  the  defendant  endeavored  to  secure  a  like 
conveyance  to  her  from  the  other  heirs  at  law,  but  there  was  some 
hitch  in  the  matter  aud  no  deed  was  given.  In  July,  1899,  the 
plaintiff  acquired  by  quitclaim  deeds  the  interests  of  these  two 
heirs  at  law  for  the  sum  of  $75,  the  entire  property  being  wortli 
from  $800  to  $1,000,  and  has  commenced  this  action  of  partition  to 
effect  a  division  or  sale  thereof.  The  defendant  sets  up  title  by 
possession  for  more  than  twenty  years  in  hostility  to  that  of  the 
legal  owners  by  her  testatrix  and  in  herself  after  the  death  of  her 
foster  mother. 

'  If  Mrs.  Spalisbury  and  the  defendant  had  been  strangers  in 
title  to  the  heirs  at  law  of  Mr.  Ashley,  unquestionably  the  acts 
of  these  occupants,  although  founded  on  no  muniment  of  title, 
were  ample  to  ripen  into  ownership  by  open,  notorious,  adverse 
I)osse88ion.  (Code  Civ.  Proc.  §§  371,  372;  Barnes  y.  Light,  116 
N.  T.  34 ;  Baker  v.  Oakwood,  123  id.  16 ;  Lewis  v.  iV^.  Y.  cfe 
Harlem  JR.  B.  Co.,  162  id.  202.)  The  rule  does  not  obtain  in 
its  severity  where  the  occupancy  is  by  one  tenant  in  common ;  yet, 
if  that  occupancy  is  open,  notorious,  visible  and  by  acts  unequivo- 
cally conveying  to  the  cotenants  the  information  that  tlie  one  in 
possession  is  holding  in  defiance  of  their  cotenancy  instead  of  in 
subordination  to  it,  that  possession  may  be  adverse  and  grow  into  a 
title  by  prescription.  (Jacksan  v.  Whiibeck,  6  Cow.  632 ;  Va?i 
Dych  V.  Yan  Beuren^  1  Caines,  84 ;  Abrams  v.  Bhoner^  44  Hun, 
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507 ;  MUlard  v.  McMullin,  68  K  T.  345,  352 ;  Florence  v.  ffop- 
kins,  46  id.  182 ;  Busw.  Lim.  &  Adv.  Pes.  §  299.)  In  Florence  v. 
Hopkins  (supra)  the  court  say  (at  p.  186) :  "  But  even  the  posses- 
sion of  one  of  the  tenants  in  common  may  become  adverse  by  acts 
on  his  part  amounting  to  an  exchision  of  liis  co-tenants."  Wood,  in 
liis  work  on  Limitations,  thus  gives  expression  to  the  doctrine  (Vol. 
2  [2.d  ed.],  §  266) :  "  Prima  fa^,  the  possession  of  one  tenant  in 
common  is  the  possession  of  all.  *  *  *  But  if  one  tenant  in 
common  enters  upon  the  whole  land  and  takes  the  entire  profits^ 
claiming  and  holding  exclusively  for  the  full  statutory  period,  an 
actual  ouster  of  his  co-tenants  may  be  presumed."  And  in  Angell 
on  Limitations  the  following  appears  (6th  ed.  §  432) :  ^^  But  it  is  not 
necessary  in  order  to  prove  that  a  tenant  in  common  has  claimed 
the  whole  exclusively,  that  it  should  be  proved  that  he  made  an 
express  declaration  to  that  effect,  for  it  may  be  shown  clearly  by 
acts  as  well  as  words.  (Law  v.  Patterson,  1  W.  &  S.  [Pa.]  191 ; 
Bracket  v.  Norcross,  1  Greenl.  [Me.]  89.)  Where  one  entera  and 
takes  the  profits  exclusively  and  continuously  for  a  long  period, 
under  circumstances  which  indicate  a  denial  of  a  right  in  any  other 
to  receive  them,  as  by  not  accounting  with  the  acquiescence  of  the 
other  tenants,  an  ouster  may  be  presumed  in  this  country."  (See,  also, 
BoU  V.  New  Tork<&  Harlem  It.  R.  Co.,  33  Misc.  Rep.  42 ;  102  N. 
T.  St.  Repr.  139.)  The  authorities  relied  upon  by  the  appellant  do 
not  infringe  upon  this  principle.  In  Knolls  v.  Bamhart  (71  N.  Y. 
474)  the  widow  was  in  possession  as  dowress  and  guardian  in  socage  of 
the  minor  heirs,  and  it  was  held  that  her  occupancy  was  presumptively 
as  tenant  in  common  and  that  her  attempt  to  buy  in  a  title,  upon  which 
no  sufficient  length  of  possession  had  existed  in  her  to  erect  a  title  by 
operation  of  the  Statute  of  Limitations  by  adverse  possession,  would 
inure  to  the  benefit  of  the  cestuis  qiie  trvst.  The  court  decided  that 
lier  "fiduciary  relation  to  the  property  and  the  heirs  *  *  * 
prevented  her  from  purchasing  or  foreclosing  the  mortgage  for  her 
individual  benefit,"  and  also  that  "  adverse  possession  was  not  found 
or  proved."  In  Culver  v.  Rhodes  (87  N.  Y.  348)  the  widow  and 
daughter  were  in  possession  for  more  than  twenty  years,  but  her 
possession  was  that  of  the  life  tenant  and  also  as  trustee.  During 
the  running  of  the  possession  a  judgment  was  recovered  against  her 
by  her  cotenants  in  an  action  of  waste  committed  by  her  on  the 
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premises  and  there  was  no  act  of  hers  impeaching  the  title  of  the 
co-owners.  The  court  in  discussing  what  is  essential  to  create  a  title 
by  adverse  possession  in  favor  of  one  cotenant  say  tliat  there  should 
be  notice  of  the  adverse  holding  to  the  cotenant  ''or  unequivo- 
cal acts  so  open  and  public  that  notice  may  bo  presumed  of  the 
assault  upon  his  title  and  the  invasion  of  his  rights."  We  may,  there- 
fore, regard  the  doctrine  as  settled  that  one  cotenant  may  acquire 
title  adversely  which  will  oust  that  of  her  cotenant,  but  in  order  to 
enable  that  holding  to  ripen  into  ownership,  the  possession  must  be 
open  and  notorious  with  an  assertion  of  exclusive  and  hostile  owner- 
ship. In  the  present  case  Mrs.  Spalisbury  received  the  rents  and 
profits,  paid  off  an  outstanding  incumbrance,  repaired  the  property, 
paid  the  taxes,  and  it  was  continuously  assessed  to  her.  She 
repeatedly  tried  to  sell  it  and  did  by  oral  agreement  dispose  of  a 
strip  of  the  land.  After  her  death  the  defendant  continued  the 
same  open  and  exclusive  ownership  without  disturbance  until  about 
the  time  of  the  commencement  of  thb  action.  For  twenty-three 
years,  then,  occupancy  and  averment  of  title  continued  without' 
interruption.  The  heirs  at  law  of  Ashley  were  adults.  Some  of 
them  lived  near  this  land  and  must  have  known  of  the  exclusive 
and  notorious  character  of  the  possession  of  Mrs.  Spalisbury  and 
later  of  that  of  her  foster  daughter.  After  the  death  of  the  testa- 
trix these  heirs  were  willing  to  part  with  their  legal  interest  for  a 
small  sum,  which  further  tends  to  confirm  the  position  that  they 
had  little  faith  in  their  ability  to  stand  out  against  the  title  of  the 
defendant. 

The  referee  finds  the  facts  upon  which  this  maintenance  of  title 
is  based  but  finds  that  there  is  no  proof  to  show  tliat  it  was  in  hos- 
tility to  that  of  the  heir  at  law.  We  think  the  presumption  that 
she  was  occupying  as  a  cotenant  was  overcome  by  the  character  of 
the  possession  and  the  fact  that  none  of  the  heirs  at  law  made  any 
claim  of  ownership  even  after  the  death  of  the  widow. 

What  constitutes  adverse  possession  must  always  depend  upon 
the  facts  of  each  case.  The  general  principles  of  law  governing 
such  an  occupancy  have  been  long  settled  and  are  staple  and  uni- 
form. The  possession  of  a  cotenant  to  become  effective  against  his 
co-owners,  must  be  more  marked  and  more  open  than  against  a 
stranger  and  of  that  character  which  is  manifestly  hostile  to  the 
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claim  of  the  cotenants.  In  this  case,  every  act  essential  to  establish 
an  exclusive  ownership  was  committed  by  the  defendant  and  her 
testatrix.  Payment  and  the  discharge  of  the  mortgage  indebted- 
ness, continnoas  possession,  keeping  the  property  in  repair,  receiv- 
ing rents,  asserting  title,  paying  insurance  and  taxes,  with  the 
assessments  to  Mrs.  Spalisbury  and  later  to  the  defendant  consti- 
tuted a  series  of  acts  which  go  to  make  up  this  claim  of  ownership, 
and  are  all  which  any  owner  would  perform.  Any  one  of  these  acts 
may  have  been  insufficient  to  mature  into  a  title  by  adverse  holding, 
but  all  combined  form  a  chain  which  irresistibly  establishes  it,  and 
it  is  a  significant  fact  in  vindication  of  this  claim  that  during  this 
long  possession  the  heirs  at  law  were  adults  and  either  lived  or  vis- 
ited at  times  a  short  distance  from  the  land  and  never  sought  to  dis- 
turb the  conepicuous  acts  upon  which  ownership  was  being  founded. 

To  give  notice  to  these  heirs  at  law  that  tlie  possession  was  with 
the  view  of  claiming  title  would  have  been  superfluous,  for  they 
must  have  known  it.  Nor  is  there  anything  in  the  relationship 
between  these  heirs  at  law  and  Mrs.  Spalisbury  which  gives  color  to 
the  suggestion  that  they  were  permitting  her  to  ocupy  those  prem- 
ises in  this  exclusive  way,  intending  after  her  death  to  assert  their 
title.  She  was  their  sister-in-law,  and  shortly  after  the  death  of  her 
first  husband,  their  brother,  she  remarried.  She  was  not  penniless, 
and  the  inference  seems  reasonable  that  if  they  had  expected  to 
claim  title  to  this  property,  they  would  have  done  so  immediately 
upon  the  death  of  their  brother.  It  may  be  that  they  knew  of  the 
existence  of  the  mortgage  lieft  upon  the  property  and  concluded 
that  their  interest  in  excess  of  this  incumbrance  was  inconsiderable, 
and  did  not  care  ever  to  be  invested  with  the  possession  or  actual 
ownership  of  this  property,  and  it  is  a  noteworthy  fact  that  after 
the  death  of  Mrs.  Spalisbury,  when  her  foster  daughter  came  into 
possession  and  assumed  proprietorship  of  this  property,  and  who  was 
of  no  kin  to  these  heirs  at  law,  there  was  then  no  attempt  oa  their 
part  to  obtain  possession. 

Tiie  defendant,  in  seeking  to  fortify  her  title  and  buy  peace  by 
obtaining  a  quitclaim  deed  from  one  of  the  heirs  at  law  of  the 
deceased  Ashley,  did  not  estop  herself  from  disputing  the  title 
derived  from  the  heirs  at  law.     {Greene  v.  Cousey  127  N.  Y.  386.) 

The  course  of  the  plaintiflE  in  procuring  the  conveyances  from 
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the  two  sisters  of  Ashley  does  not  require  us  to  scan  with  too  much 
minuteness  the  title  of  the  defendant  and  her  devisor.  The  plain- 
tiff was  the  executor  of  the  will  and  learned  that  Mrs.  Spalisbury 
did  not  have  the  legal  title  and  so  advised  the  defendant.  He  acted 
as  her  agent  in  the  collection  of  the  rents  and  endeavored  to  pur- 
chase the  interests  of  these  sisters  of  the  decedent  on  behalf  of  the 
defendant  for  ten  dollars,  which  was  the  limit  of  his  authority. 
After  these  negotiations  had  ceased  he  purchased  on  his  own  behalf. 
To  be  sure  he  had  ceased  collecting  rent,  had  settled  with  his  prin- 
cipal and  his  account  as  executor  had  been  judicially  settled,  but  he 
obtained  title  because  of  the  knowledge  he  had  acquired  while  act- 
ing for  the  defendant.  The  courts  have  uniformly  condemned  the 
acts  by  which  an  agent  obtains  title  to  property  to  undermine  his 
principal,  and  this  conduct  of  the  plaintiff  is  reprehensible  in  the 
extreme,  although  the  referee,  by  evidence  which  may  be  said  to 
sustain  it,  has  found  he  apprised  the  vendors  he  was  buying  the  land 
for  himself. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
C3sts  to  the  appellant  to  abide  the  event. 

Adams,  P.  J.,  McLennan  and  Williams,  J  J.,  concurred ;  His- 
oocK,  J.,  not  sitting. 

Interlocutory  judgment  reversed  and  new  trial  ordered  before 
another  referee,  with  costs  to  the  appellant  to  abide  the  event 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Mary    -  ^        ._ 
S.  Sack  as  Guardian  of  the  Estate  of  Kosa  E.  Freeland.  d  so       495 

Mary  S.  Sack,  as  Guardian  of  the  Estate  of  Kosa  E.  Freeland, 
Appellant ;  Kosa  E.  Freeland,  Petitioner,  Kespondent. 

J3tatute  of  Limitations^  when  not  available  to  a  general  guardian  called  upon  to 

account, 

A  proceeding  commenced  by  a  ward,  eighteen  years  after  attaining  lier  majority, 

to  compel  her  former  general  guardian  to  account  for  moneys  received  by  the 

guardian  for  the  benefit  of  the  ward  is  not  barred  by  the  Statute  of  Limitations, 

where  it  appears  that  the  guardian  never  filed  any  inventory  or  annual  state* 

Apf.  Div.— Vol.  LXX.        26 
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ment  or  rendered  any  account,  and  that,  until  within  six  months  before  the 
commencement  of  the  proceeding,  the  ward  did  not  know  that  the  guardian 
had  received  any  moneys  belonging  to  her,  and  that,  during  the  period  whick 
had  elapsed  since  the  ward  had  attained  her  majority,  the  guardian  had  made 
no  repudiation  or  disclaimer  of  the  guardianship  or  denial  of  the  receipt  and 
retention  of  moneys  in  that  capacity. 

Appbal  by  Mary  S.  Sack,  as  guardian  of  the  estate  of  Rosa- 
E.  Freeland,  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
Niagara,  entered  in  said  Surrogate's  Court  on  the  18th  day  of 
December,  1901,  denying  her  motion  to  dismiss  a  petition  on  the 
ground  that  the  claim  of  the  petitioner  to  compel  an  accounting  waa 
barred  by  the  Statute  of  Limitations,  and  requiring  her  to  file  an 
account  as  general  guardian  of  the  petitioner. 

The  petition  in  this  proceeding  shows  that  the  appellant  was- 
duly  appointed  the  general  guardian  of  the  petitioner  by  the  decree 
of  the  Surrogate's  Court  on  the  6th  day  of  September,  1866 ;  that 
as  such  guardian  she  received  $1,536.40,  which  consisted  of  pensioa 
moneys  paid  by  the  United  States  government  for  the  benefit  of 
said  infant  as  the  minor  child  of  her  deceased  father;  that  the 
petitioner  attained  her  majority  April  28,  1883.  No  inventory  or 
annual  statement  was  ever  made  by  the  guardian,  and  no  settlement 
of  her  account  in  that  capacity  has  ever  been  rendered.  The 
petition  further  states  that  the  petitioner  did  not  know  that  her 
guardian  had  ever  received  any  money  until  within  six  motitha 
before  the  commencement  of  this  proceeding.  The  petition  waa 
presented  to  the  Surrogate's  Court  in  August,  1901,  and  a  citation 
issued  on  the  twenty-fourth  of  that  month  requiring  the  guardian 
to  show  cause  why  she  should  not  settle  her  account.  The  gnardiaa 
appeared  and  answered,  alleging  that  she  had  expended  for  the 
benefit  of  her  ward  and  paid  to  her  all  the  moneys  received,  and 
further  averred  that  the  Statute  of  Limitations  was  a  bar  to  the 
maintenance  of  the  proceeding.  Subsequently  a  motion  was  made 
to  dismiss  the  petition  on  the  ground  that  the  claim  was  barred  hj 
the  Statute  of  Limitations,  which  motion  was  denied  and  the  order 
appealed  from  was  thereupon  entered. 

D.  E,  Brong^  for  the  appellant. 

David  Millar  and  S.  E.  Graves^  for  the  respondent. 
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Spring,  J. : 

We  must  assume  upou  this  appeal  that  the  appellant  received 
over  $1,500  belonging  to  her  ward  which  she  still  retains,  and  that 
the  petitioner,  until  about  the  time  of  the  commencement  of  this 
proceeding,  did  not  know  that  her  guardian  had  this  money  in  her 
custody.  During  the  long  period  elapsing  since  the  petitioner 
became  of  age  there  has  been  no  repudiation  or  disclaimer  of  the 
guardianship  by  the  guardian,  or  of  the  receipt  and  retention  of  the 
moneys  by  her  in  that  capacity.  While  the  duty  was  upon  the  guar- 
dian to  initiate  proceedings  for  the  settlement  of  her  account  she 
has  disregarded  this  duty,  and  if  the  allegations  of  the  petition  are 
true,  has  misappropriated  the  moneys  belonging  to  her  cestui  que 
trust.  To  be  sure,  the  respondent  could  have  required  an  account- 
ing, but  the  only  object  of  resorting  to  the  proceeding  by  her  was 
to  obtain  from  the  guardian  whatever  belonged  to  the  petitioner, 
and  if  the  latter  believed  there  was  no  money  in  the  custody  of  the 
guardian  she  was  not  called  upon  to  incur  the  expense  and  annoy- 
ance which  such  a  proceeding  might  involve.  The  bare  fact  that 
nothing  was  done  by  the  guardian,  either  to  settle  formally  her 
account  in  the  Surrogate's  Court  or  with  the  petitioner,  indicated  to 
the  petitioner  that  the  guardian  had  no  funds  in  her  hands. 

While  there  is  considerable  conflict  in  the  authorities  as  to  the 
operation  of  the  Statute  of  Limitations  in  favor  of  a  guardian  or 
executor  or  administrator  as  against  the  ward  or  beneficiaries,  we 
believe  the  do«trine  may  be  regarded  as  settled  to  the  extent,  at 
least  of  holding  that  where  a  ward,  having  reached  his  majority, 
believes  that  his  guardian  has  no  money  belonging  to  him,  and 
there  has  been  no  act  of  the  guardian  known  to  the  ward  in  repudi- 
ation of  the  guardianship,  that  the  Statute  of  Limitations  is  no  bar 
to  a  proceeding  of  this  kind. 

In  Matter  of  Petition  of  Camp  (126  N.  T.  377)  the  infant 
became  of  age  in  1872,  and  did  not  commence  the  proceeding 
to  compel  his  guardian  to  account  until  1888  when  the  latter 
raised  the  question  of  the  Statute  of  Limitations.  In  that  case,  as 
in  the  present,  the  petitioner  was  ignorant  of  the  receipt  of  the  mon- 
eys by  the  guardian  until  within  a  year  prior  to  the  commence- 
ment of  the  proceeding,  and  no  inventory  or  account  had  ever  been 
filed.     The  court  in  discussing  the  proposition  as  to  the  running  of 
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the  Statute  of  Limitations,  uses  this  language  (at  p.  389) :  '' Although 
he  may  cease  to  be  guardian  upon  the  ward  coming  of  age,  yet  so  long 
as  the  property  remains  in  his  possession  as  guardian  and  unaccounted 
for,  he  must  remain  liable  to  account.  This  is  no  hardship  upon  the 
guardian,  nor  can  it  be  the  means  of  sustaining  stale  claims  against  Iiim 
as  such.  The  moment  the  ward  arrives  of  age  he  may  cite  the  guar- 
dian to  account,  and  now  by  the  Code  of  Civil  Procedure  (§  2849, 
following  the  provisions  of  the  Revised  Statutes,  vol.  2,  p.  152,  §  12), 
the  guardian  may,  in  any  case  where  a  petition  for  an  account- 
ing may  be  presented  by  any  other  person,  present  one  in  his  own 
behalf,  and  an  accounting  may  then  be  had.  Thus,  either  party 
may  claiman  accounting  the  moment  the  ward  attains  his  majority." 

In  Matter  of  Taylor  (30  App.  Div.  213)  letters  of  administration 
were  issued  in  November,  1888,  and  the  order  compelling  the 
accounting  was  entered  in  January,  1898.  A  judgment  had  been 
recovered  against  one  of  the  next  of  kin  and  the  petitioner  was 
appointed  the  receiver  of  the  property  of  the  judgment  debtor. 
The  Statute  of  Limitations  was  urged,  and  the  court  overruled  this 
defense  and  required  the  administrator  to  account,  holding  that 
until  the  administratrix  has  legally  accounted  for  the  funds  that  she 
has  received,  "  or  until  she  has  publicly  and  officially  renounced 
her  trust,"  the  statute  does  not  become  operative.  Matter  of 
Orandin  (61  Hun,  219);  Matter  of  Jones  (51  App.  Div.  420); 
Matter  of  Beyea  (10  Misc.  Rep.  198) ;  Mount  v.  Motmt  (35  id. 
62),  and  Zehley  v.  Farme^^s'  Z.  cfe  T.  Co.  (139  K  Y.  461)  each 
sustain  the  principle  that  there  must  be  a  denial  or  disclaimer  of 
the  trust  before  the  Statute  of  Limitations  is  set  running. 

The  position  is  a  very  reasonable  one,  for  the  guardian  alone  as 
a  rule  possesses  exact  information  as  to  the  condition  and  amount  of 
the  funds  in  his  custody.  If  he  has  administered  the  trust  properly 
he  has  kept  the  fund  invested  and  is  able  to  present  an  itemized 
statement  concerning  it.  A  provident  and  careful  guardian  will 
settle  his  account  when  his  ward  arrives  at  his  majority.  The 
guardian's  management  of  the  trust  estate  should  then  cease.  He 
may  voluntarily  settle  with  his  ward,  and  upon  filing  the  proper 
voucher  a  decree  may  be  entered  discharging  him.  The  proceeding 
is  simple  and  inexpensive,  and  if  the  guardian  neglects  to  have  his 
guardianship  properly  terminated,  he  is  the  delinquent     In  the 
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event  of  bis  remissness  the  retention  of  any  funds  by  him  operates 
to  continue  his  trust  management  of  the  property.  The  relation  is 
not  that  of  debtor  and  creditor,  but  the  guardian  is  tbe  custodian  of 
the  funds  of  another  which  he  voluntarily  undertook  to  keep 
invested  in  a  certain  way  for  a  fixed  compensation,  and  all  the  time 
the  property  is  his  ward's,  disconnected  from  any  other,  and  until 
its  transfer  to  his  cestui  que  trusty  the  guardian  is  acting  in  recog- 
nition of  his  trusteeship. 

In  this  case  the  guardian,  in  her  answer,  does  not  deny  that  she 
received  this  fund.  She  alleges,  as  a  defense,  that  it  has  been 
expended  for  the  benefit  of  the  petitioner,  to  whom,  she  averred, 
''  large  sums  "  have  been  paid  since  she  became  of  age.  The  peti- 
tioner is  entitled  to  know  in  what  way  this  fund,  a  portion  of  which 
remained  unexpended  when  she  attained  her  majority,  has  been  dis- 
bursed by  her  guardian. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  the  dis- 
bursements of  this  appeal  against  the  appellant  personally. 

McLennan,  Williams,  Hisoook  and  Davy,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements  of  this 
appeal  against  the  appellant  personally. 


Charles  H.  Monnieb,  Respondent,  v.  The  New  York  Central 
AND  Hudson  Riyeb  Railroad  Company,  Appellant. 

Bailroad — remowUfrom  a  ear  ofapoMenger  who  ?ias  not  procured  a  ticket,  because 
of  the  absence  from  the  ojfflce  of  the  ticket  agent,  and  who  reuses  to  pay  an  addi' 
tionalfioe  cents — an  action  lies  for  assault  and  battery — ths  damages  are  com-^ 
pensatory  — a  $500  terdict  is  not  excessive, 

A  railroad  company  empowered  by  statute  (Laws  of  1857,  chap.  228)  to  demand 
and  receive,  from  a  passenger  boarding  one  of  its  trains  without  having  first 
purchased  a  ticket,  five  cents  in  addition  to  the  regular  fare,  provided  it  keeps 
its  ticket  office  open  for  the  sale  of  tickets  at  least  one  hour  prior  to  the  depart- 
ure of  each  passenger  train  from  the  station,  is  not  entitled  to  demand  the 
extra  five  cents  from  a  passenger  who  is  unable  to  procure  a  ticket  at  a  station 
because  of  the  fact  that  the  ticket  agent  was  not  at  the  ticket  office  for  several 
minutes  immediately  prior  to  the  departure  of  the  train. 
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Where  the  conductor,  after  being  informed  of  the  facts,  attempts  to  forcibly  eject 
the  passenger  because  of  his  refusal  to  pay  the  additional  five  cents,  the  pas- 
senger is  entitled  to  resist  such  attempt  to  the  best  of  his  ability,  and  if,  in  the 
process  of  ejection,  he  sustains  injury,  he  may  maintain  an  action  against  the 
railroad  company  for  an  assault  and  battery,  and  his  remedy  is  not  limited  to 
an  action  for  the  unlawful  ejection. 

If  he  elects  to  bring  an  action  for  assault  and  battery,  he  can  only  recover  com- 
pensatory damages. 

Where,  on  the  trial  of  such  an  action,  it  appears  that  the  plaintiff  was  a  business 
man  and  that  the  ejection  occurred  in  the  daytime  in  the  presence  of  a  number 
of  his  acquaintances,  that  he  was  dragged  from  the  car,  carried  out  and  put 
down  in  the  road,  a  verdict  for  |500  will  not  be  set  aside  as  excessive. 

Williams,  J.,  dissented. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hndson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Oneida  on  the  5th  day  of  September,  1901,  upon  the 
verdict  of  a  jury  for  $1,000,  which  was  reduced  to  $500,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  5th  day  of  Sep- 
tember, 1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Thomas  D,  WatJcinSy  for  the  appellant. 

D.  F,  Searle^  for  the  respondent. 

Spring,  J. : 

This  action  is  assault  and  battery  to  recover  for  injuries  claimed 
to  have  been  inflicted  upon  the  plaintiff  by  reason  of  his  forcible  and 
improper  ejection  from  a  passenger  train  of  the  defendant  by  its 
conductor  in  charge  of  the  train  and  upon  which  the  plaintiff  was 
riding  as  a  passenger.  On  the  morning  of  November  16,  1900,  the 
plaintiff  went  to  the  station  of  the  defendant  at  Oriskany  for  the 
purpose  of  taking  the  train  for  TJtica  and  which  was  scheduled  to 
leave  at  nine-one.  He  reached  the  station  from  eight  to  ten  minutes 
before  the  arrival  of  the  train  and  applied  at  the  ticket  office  for  a 
ticket  tx)  Utica,  but  was  unable  to  procure  one  as  the  ticket  agent  was 
not  in  his  office.  That  official  had  left  his  place  of  business  and  did 
not  return  until  the  train  was  leaving  the  station,  so  there  was  no 
opportunity  for  plaintiff  to  buy  a  ticket.     The  fare  from  Oriskany 
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to  Utica  is  fourteen  cents,  and  when  the  conductor  came  to  the 
plaintiff  for  his  ticket  he  tendered  to  the  officer  fifteen  cents, 
explaining  to  him  that  the  ticket  agent  was  not  at  the  office  and  for 
that  reason  no  ticket  could  be  purchased.  The  conductor  insisted 
that  he  must  pay  the  extra  charge  of  five  cents  for  the  trip  to 
Utica  or  get  off  the  train.  Doctor  Aulliame,  who  had  taken  the 
train  at  Oriskany,  also  informed  the  conductor  that  the  agent  was 
not  in  the  office  and  that  plaintiff  was  not  able  to  purchase  a  ticket. 
The  conductor  still  insisted  on  the  extra  fare,  which  plaintiff 
declined  to  pay,  and  as  the  train  was  about  leaving  Whitesboro  sta- 
tion the  conductor  caused  it  to  be  stopped  and  forcibly  dragged  the 
plaintiff  from  the  car,  the  latter  resisting  to  the  best  of  his  strength. 
The  conductor  after  a  sharp  scuffle  carried  the  plaintiff  from  the 
ear  and  set  him  down  in  the  road,  and  the  plaintiff  went  from 
"Whitesboro  to  Utica  on  the  street  car  line- 
By  chapter  228  of  the  Laws  of  1867  the  defendant  was  permitted 
^*  to  demand  and  receive  from "  a  passenger  riding  on  one  of  its 
passenger  trains  not  exceeding  five  cents  in  addition  to  the  regular 
fare,  which  is  two  cents  a  mile,  when  a  ticket  office  established  by 
it  is  kept  *'  open  for  the  sale  of  tickets  at  least  one  hour  prior  to  the 
departure  of  each  passenger  train  from  such  station  ; "  and  by  sec- 
tion 2  of  the  act  the  authority  to  exact  this  excess  of  fare  exists 
^4f  any  person  shall  at  any  station  where  a  ticket  office  is  estab- 
lished and  open  "  attempt  to  ride  as  a  passenger  "  without  having 
first  purchased  a  ticket."  The  right  of  the  conductor,  therefore,  to 
demand  the  additional  sum  of  five  cents  from  the  plaintiff  did  not 
-exist  in  the  present  case,  for  the  defendant  had  omitted  to  give  him 
the  opportunity  to  purchase  a  ticket  as  required  by  the  statute.  He 
was  accordingly  rightfully  on  the  defendant's  train,  and  if  he  ten- 
dered the  lawful  fare  of  two  cents  a  mile  to  Utica  the  defendant 
was  bound  to  receive  it  and  transport  him  to  his  place  of 
<]e8tination. 

It  is,  however,  contended  that  the  action  of  assault  and  battery  is 
not  proper  against  the  defendant,  reliance  chiefly  being  placed  upon 
Townsend  v.  iT.  T.  C.  dk  J7.  JR.  R,  B.  Co.  (56  N.  Y.  295)  in 
support  of  this  contention.  In  that  case  the  plaintiff  was  improp- 
•erly  and  violently  ejected  from  the  defendant's  passenger  train,  and 
An  action  for  assault  and  battery  was  commenced  by  him.     Upon 
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the  trial  the  trial  judge  instructed  the  jury  that,  although  the  con- 
ductor acted  in  good  faith  in  the  line  of  what  he  conceived  to  be 
his  duty,  still  the  jury  might  award  to  the  plaintiff  punitive  dam- 
ages if  they  reached  the  conclusion  that  he  was  entitled  to  recover 
and  the  judgment  was  reversed  for  this  manifest  error.  The  judge 
in  his  opinion,  however,  devotes  considerable  space  to  the  discussion 
of  the  question  whether  the  plaintiff  had  the  right  to  use  force  to 
retain  his  seat  in  the  car  and  concludes  that  he  had  not  that  right. 
This  conclusion  was  not  essential  to  the  determination  of  the  case, 
and,  so  far  as  I  have  been  able  to  discover,  has  not  been  followed 
by  the  courts  of  this  State.  In  fact,  in  that  case  upon  the  retrial 
the  plaintiff  again  recovered  a  substantial  verdict,  which  was  sus- 
tained by  the  General  Term.     (4  Hun,  217 ;  S.  C,  6  T.  &  C.  495.) 

In  Muckle  v.  Rochester  Railway  Co,  (79  Hun,  32)  the  action 
was  for  assault  and  battery  for  personal  injuries  sustained  by  the 
plaintiff  by  being  forcibly  put  off  the  defendant's  car  by  the  con- 
ductor, and  a  recovery  was  sustained.  The  effect  of  the  Townsend 
case  was  discussed  and  held  to  be  controlling  only  in  that  it 
restricted  the  recovery  to  compensatory  damages,  and  the  court 
say  further :  '^  It  is  a  general  rule  that  a  carrier  of  passengers  is 
answerable  for  all  the  consequences  to  a  passenger  of  the  willful  con- 
duct or  negligence  of  the  persons  employed  by  it  in  the  execution 
of  the  duty  it  has  assumed  towards  him.  The  defendant  had,  by 
its  contract  with  the  plaintiff,  undertaken  for  a  consideration  paid 
to  carry  him  to  his  place  of  destination  and  pursuant  to  it  he  had 
the  right  of  passage,  and  as  between  him  and  the  defendant  he  was  at 
liberty  to  refuse  to  repay  his  fare  and  to  insist  upon  having  his  con- 
tinuous passage.  In  violation  of  that  right,  the  defendant  by  its 
conductor  proceeded  to  forcibly  eject  him  from  the  car  in  which  he 
was  rightfully  seated  as  a  passenger.  Although  the  conductor  per- 
sonally may  have  been  justified  by  his  instructions  to  do  so,  the 
defendant  was  put  in  the  wrong  by  the  act  of  the  other  conductor 
and  was  no  more  justified  in  the  attempted  act  of  ejection  than  it 
would  have  been  if  the  plaintiff  had  at  the  time  had  and  presented 
the  evidence  of  his  right  to  remain  as  a  passenger  in  the  car  without 
further  payment." 

In  Dwinelle  v.  N.  Y.  C,  <&  //.  R,  R,  R.  Co.  (120  K  Y.  117)  the 
action  was  to  recover  damages  for  an  assault  made  upon  the  plain- 
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tiff  by  a  porter  of  the  sleeping  car  in  which  plaintifiE  had  been  rid- 
ing. The  train  of  which  it  formed  a  part  was  detained  and  the 
plaintiff  with  the  other  passengers  was  directed  to  board  another 
train,  and  as  they  were  walking  along  by  the  side  of  the  car  the 
porter  made  an  unprovoked  assault  upon  the  plaintiff.  The  Court 
of  Appeals,  after  holding  that  it  was  incumbent  upon  the  defendant 
"  to  protect  the  passenger  against  any  injury  from  negligence  or 
willful  misconduct  of  its  servants  while  performing  the  contract," 
and  after  disposing  of  one  or  two  other  questions  unimportant  here, 
say :  ^'  These  and  numerous  other  cases  hold  that  no  matter  what 
the  motive  is  which  incites  the  servant  of  the  carrier  to  commit  an 
unlawful  or  improper  act  toward  the  passenger  daring  the  existence 
of  the  relation  of  carrier  and  passenger,  the  carrier  is  liable  for  the 
act  and  its  natural  and  legitimate  consequences." 

The  same  principle  is  upheld  in  Stewart  v.  B.  <&  C.  H.  JR,  Co. 
(90  N.  Y.  588);  Weber  v.  BrooUyn,  Q.  C.  <&  S.  B.  B.  Cfe.(47 
App.  Div.  306) ;  Franklin  v.  Third  Ave.  B.  B.  Co.  (52  id.  512) ; 
Bay  V.  Cortland  <&  Homer  Tr.  Co.  (19  id.  530) ;  Geraty  v.  Stem 
(30  Hun,  426). 

In  Palmeri  v.  MamlwMan  B.  Co.  (133  N.  T.  261)  the  plain- 
tiff had  purchased  a  ticket  of  the  agent  at  the  station  of  the  elevated 
railroad  in  New  York  and  was  charged  by  him  with  having  passed 
upon  him  a  piece  of  counterfeit  money.  He  followed  up  his  accusa- 
tion by  detaining  the  plaintiff  at  the  station  and  applying  vile  epithets 
to  her.  She  sued  the  railroad  company  to  recover  damages  for  this 
unlawful  restraint  with  the  slanderous  charges  made  publicly  against 
her  by  the  defendant's  agent.  A  recovery  was  had  which  was  sus- 
tained by  the  Court  of  Appeals,  which  (at  p.  265)  uses  this  language 
in  discussing  the  extent  of  the  liability  of  the  defendant  for  the  mis- 
conduct of  its  servant :  '*'  For  all  the  acts  of  a  servant  or  agent, 
which  are  done  in  the  prosecution  of  the  business  entrusted  to  him, 
the  carrier  becomes  civilly  liable,  if  its  passengers,  or  strangers, 
receive  injury  therefrom.  The  good  faith  and  motives  of  the  serv- 
ant are  not  a  defense  if  the  act  was  unlawful.  Once  the  relation  of 
carrier  and  passenger  entered  upon,  the  carrier  is  answerable  for  all 
consequences  to  the  passenger  of  the  willful  misconduct  or  negli- 
gence of  the  persons  employed  by  it  in  the  execution  of  the  con- 
tract which  it  has  undertaken  towards  the  passenger.     This  is  a 
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reasonable  and  necessary  rale  which  has  been  upheld  by  this  court 
in  many  cases." 

The  contention  of  the  appellant's  connsel  is  that  if  the  plaintiff 
may  maintain  an  action  at  all  it  is  one  for  the  ejection  of  the  plain- 
tiff. That  question  is  an  academic  one  here,  for  the  jury  were 
instructed  that  no  exemplary  damages  could  be  recovered,  and  hence 
the  rule  is  restricted  to  what  would  have  been  the  proper  gauge  of 
the  defendant's  liability  had  it  been  based  solely  upon  the  unlawful 
removal  of  the  plaintiff.  All  the  facts  were  set  out  in  the  complaint 
and  it  is  the  subtlety  of  refinement  to  distinguish  in  a  practical  way 
between  the  two  forms  of  actions,  if  there  is  any  distinction  between 
them.  If  the  ejection  was  done  by  force,  it  is  no  more  than  an 
assault,  and  if  the  form  of  the  action  resorted  to  is  the  common  one 
for  assault  and  battery,  then  the  damages  must  be  restricted  to  those 
which  are  termed  compensatory.  If  the  plaintiff  had  been  removed 
from  the  train  without  personal  violence  he  might  have  recovered 
whatever  damages  were  the  natural  outcome  of  his  expulsion.  Had 
the  conductor  publicly  and  in  violent  language  charged  him  with 
attempting  to  steal  his  ride,  that  would  have  been  a  proper  item 
within  the  pale  of  compensatory  damages.  Had  that  official  slan* 
dered  the  plaintiff,  the  jury  would  have  been  permitted  to  consider 
such  slander  as  an  element  of  damages.  We  can  see  no  difference 
whether  the  action  is  what  the  counsel  terms  one  for  ejection  or  one 
for  assault  and  battery.  If  the  facts  show  that  an  assault  was  com- 
mitted, the  gist  of  the  action  in  any  event  is  that  plaintiff,  while 
rightfully  on  the  car,  was  improperly  expelled  therefrom,  and  what- 
ever damages  are  the  legitimate  result  of  that  unlawful  invasion  he 
can  recover. 

The  common  law  gives  to  a  person  assaulted  and  beaten  an  action 
to  recover  damages  for  assault  and  battery,  and  it  is  maintainable 
against  the  actual  perpetrator  of  the  outrage  or  the  inciter  of  it. 
It  has  been  held  without  variation  that  a  common  carrier  is  respon- 
sible for  the  unlawful  acts  of  its  employee  while  engaged  in  the  gen- 
eral line  of  his  duty  {Rounds  v.  Dela/ware^  Lack.  c&  West  JR.  R. 
Co.^  64  N.  Y.  129),  and  that  carries  with  it  the  right  to  resort  to 
any  form  of  action  which  the  facts  warrant.  If  the  better  remedy 
is  by  action  for  assault  and  battery,  then  that  form  of  remedy  is 
available  to  the  person  injured.     It  would  be  a  novel  doctrine  that, 
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where  the  defendant  is  liable  for  injuries  inflicted  upon  a  person  in 
throwing  him  from  a  passenger  car,  he  is  prevented  from  recov- 
ering because  his  complaint  containing  the  facts  upon  which  the 
cause  of  action  rests  charges  the  defendant  with  having  assaulted 
and  beaten  the  plaintiflE.  The  case  in  56  New  York  referred  to 
makes  no  such  distinction  between  an  action  for  assault  and  battery 
and  one  for  ejection,  as  is  now  contended  for. 

The  foundation  of  the  plaintiff's  cause  of  action  is  that  he  was 
rightfully  on  the  car.  He,  therefore,  had  a  right  to  defend  himself, 
to  resist  force  by  force,  and  if  he  was  injured  by  reason  of  the  vigor 
of  his  resistance,  that  would  not  shield  the  defendant.  {English  v. 
Delatoare  i&  Hudson  Canal  Co.^  66  N.  Y.  454 ;  Erie  Railroad  Co,  v. 
Winter^  143  U.  S.  60, 73.)  The  moralist  may  claim  that  a  person 
should  peaceably  su. Tender  his  rights  rather  than  light  for  their  main- 
tenance, but  no  such  superfine  doctrine  iiuds  support  in  the  law. 

The  verdict  in  this  case  was  $1,000.  The  trial  court,  in  the  exer- 
cise of  its  discretion,  granted  a  new  trial  unless  the  plaintiff  stipu- 
lated to  reduce  the  recovery  to  $500,  in  which  event  the  motion  for 
a  new  trial  was  denied.  The  stipulation  was  given,  and  the  appel- 
lant's counsel  strenuously  urges  that  the  recovery  is  still  excessive. 
The  plaintiff  was  a  business  man  riding  in  the  daytime  in  a  passen- 
ger coach  with  a  number  of  acquaintances.  He  was  in  effect  pub- 
licly charged  with  lying  to  the  conductor,  and  trying  thereby  to 
.  evade  the  payment  of  the  fare  to  which  the  defendant  claimed  to 
be  entitled,  and  then  was  dragged  by  force  from  the  car,  carried  out 
and  put  down  in  the  road.  He  was  not  physically  injured  to  any 
great  extent,  but  the  humiliation  and  indignity  of  such  an  open  and 
unprovoked  assault  constitute  the  essence  of  the  offense,  and  were 
properly  permitted  to  be  considered  by  the  jury  as  compensatory 
damages.  {Eddy  v.  Syracuse  R.  T.  R.  Co.,  50  App.  Div.  109 ;  Ham- 
ilton V.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  25 ;  Miller  v.  Eing,  21 
App.  Div.  192.)  The  trial  court,  in  the  exercise  of  its  discretion, 
reduced  the  recovery  to  $500,  and  we  see  no  reason  for  paring  it 
down  any  more. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements  to  the  respondent. 

McLennan,  Hisoook  and  Davy,  JJ.,  concurred ;  Williams,  J., 
dissented. 
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Williams,  J.  (dissenting) : 

The  judgment  and  order  appealed  from  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  verdict  of  $1,000  was  so  grossly  excessive  as  to  show  that 
the  jury  were  actuated  by  prejudice  against  the  defendant.  They 
were  limited  to  giving  of  merely  compensatory  damages.  The 
plaintiflE  suffered  no  substantial  physical  injuries.  The  only  other 
element  of  damages  was  injuries  to  his  feelings.  He  offered  the 
conductor  fifteen  cents,  and  the  conductor  required  four  cents 
more.  The  regulations  of  the  company  required  the  conductor  to 
collect  the  additional  four  cents  or  eject  the  plaintiff  from  the 
train.  He  could  not  take  the  plaintiff's  word  that  the  ticket  office 
was  not  open  so  that  a  ticket  could  be  purchased. 

The  plaintiff  had  a  remedy  against  the  company  which  he  could 
enforce,  and  he  had  no  occasion  to  require  the  conductor  to  violate 
his  duty  by  accepting  less  than  the  full  fare  for  passage  without  a 
ticket.  It  is  inconceivable  that  a  man  so  small  and  mean  as  to  cre> 
ate  a  sensation  and  render  it  necessary  for  the  conductor  to  eject 
him  from  the  train  and  to  forcibly  carry  him  out  and  set  him  down 
upon  the  ground,  should  suffer  any  appreciable  injury  to  his  feel- 
ings by  the  transaction.  He  practically  invited  the  use  of  force, 
and  was  entitled  to  no  substantial  damages  therefor.  {Tovmserhd  v. 
iT.  Y.  G.  cfe  //.  B.  R,  R,  Co.,  66  N.  T.  295.)  The  jury  by  ren- 
dering a  verdict  for  $1,000  under  these  circumstances,  showed  • 
themselves  unfit  to  pass  upon  the  question  of  damages  at  all.  The 
court  should  not  have  permitted  the  verdict  to  stand  for  any 
amount.  By  allowing  it  to  stand  for  $500,  the  court  was  itself 
passing  upon  the  question  of  damages  without  the  aid  of  the  jury. 
If  the  court  assumed  to  fix  the  damages  at  all  itself,  it  should  have 
permitted  them  to  be  no  larger  than  $100  in  any  event.  The  facts 
called  for  no  greater  verdict. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  event,  or 
should  at  least  be  so  reversed,  unless  the  plaintiff  stipulates  to 
reduce  the  verdict  to  $100,  in  which  event  the  judgment  and  order 
as  so  amended  should  be  affirmed,  without  costs  to  either  party 
against  the  other. 

Judgment  and  order  affirmed,  with  costs. 
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Agbicultubal  Insubakcb  Company,  Appellant,  v.  Alexander  H. 
Dabbow  and  H.  D.  Cuhminos,  Respondents. 

DecUh  of  an  attorney  after  the  eubmiseion  of  the  ease  to  a  rrferee  —  delivery  of  the 
rtferee^e  report  hrfore  the  expiration  of  the  thirty  daytl  notice  to  appoint  another 
attorney — waiver. 

Where  the  attorney  for  one  of  the  parties  to  a  reference  dies  after  the  case  has 
been  finally  submitted  to  the  referee,  section  65  of  the  Code  of  Ciyil  Procedure, 
which  provides,  "  If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  at  any  time  before  Judgment  in  an  action,  no  further 
proceeding  shall  be  taken  in  the  action,  against  the  party  for  whom  he 
appeared,  until  thirty  days  after  notice  to  appoint  another  attorney  has  been 
given  to  that  party,  either  personally  or  in  such  other  manner  as  the  court 
directs,"  does  not  prohibit  the  referee  from  delivering  his  report  before  the 
expiration  of  the  thirty  days  prescribed  by  that  section,  especially  where  it 
appears  that  the  thirty  days  did  not  ezpir^  until  after  the  expiration  of  the 
sixty  days  allowed  to  the  referee  within  which  to  deliver  his  report. 

Semble,  that  where  it  appears  that  nothing  was  done  pursuant  to  the  report  until 
after  the  expiration  of  the  thirty  days  prescribed  by  the  section,  and  after 
other  attorneys  had  been  substituted  in  place  of  the  deceased  attorney,  it  may 
be  said  that  the  actual  delivery  of  the  report  did  not  take  place  until  after  the 
lapse  of  the  thirty  days. 

Assuming  that  the  delivery  of  the  report  before  the  expiration  of  the  thirty  days 
constituted  a  technical  violation  of  section  65  of  the  Code  of  Civil  Procedure, 
it  was  a  mere  irregularity,  which  was  waived  by  the  failure  of  the  substituted 
attorneys  to  take  advantage  thereof  before  the  entry  of  the  judgment^  it  appear- 
ing that  upon  their  request  such  judgment  was  not  entered  until  ten  days  after 
their  substitution. 

Appeal  by  the  plaintiff,  the  Agricultural  Insurance  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Oswego  Special 
Term  and  entei-ed  in  the  office  of  the  clerk  of  the  county  of  JeflEer- 
8on  on  the  8th  day  of  October,  1901,  setting  aside  the  report  of  a 
referee  and  the  judgment  entered  thereon  and  a  stipulation  and 
order  of  reference. 

A.  n.  Sawyer  and  H.  W.  Steele^  for  the  appellant 

0.  II.  Walt8j  for  the  respondents. 

Spbing,  J. : 

This  action  was  brought  by  the  plaintiff,  a  fire  insurance  corpora- 
tion, to  recover  of  the  defendants,  who  were  its  agents  in  Chicago, 


Digitized  by 


Google 


414    AGRICULTURAL  INSURANCE  CO.  v.  D ARROW. 

Fourth  Department,  March  Term,  1902.  [Vol.  70. 

111.,  premiums  upon  policies  of  insurance  which  it  is  alleged  had 
been  withheld.  Upon  the  stipulation  of  the  attorneys  for  the 
respective  parties  an  order  was  entered  November  9, 1900,  referring 
the  issues  to  a  referee  for  trial.  The  action  was  tried  and  finally 
submitted  to  the  referee  April  8,  1901.  The  firm  of  Porter  & 
Porter  represented  the  defendant  Cummings,  who  alone  answered. 
Judge  Porter,  the  senior  member  of  that  firm,  died  May  21,  1901, 
and  his  copartner  was  at  that  time  in  an  asylum  mentally  incompe- 
tent, and  in  the  month  of  June  following  was  adjudged  to  be  of 
unsound  mind. 

On  the  twenty-fifth  of  May  the  plaintiffs  attorney  by  notice  in 
writing  advised  the  defendant  Cummings  of  the  death  of  Judge 
Porter  and  of  the  disability  of  the  other  member  of  the  law  firm  and 
notified  the  defendant  to  obtain  another  attorney  to  act  in  his  behalf 
in  this  action.  Walts  &  Pitcher,  by  order,  of  the  Special  Term, 
entered  on  the  8th  day  of  July,  1901,  were  substituted  as  the 
attorneys  for  the  defendants  at  their  request.  On  the  7th  day  of 
June  the  referee  delivered  his  report  to  the  attorneys  for  the  plain- 
tiff directing  that  judgment  be  entered  in  its  favor  for  the  sum  of 
$1,106.97.  Nothing  was  done  pursuant  to  this  report  until  after 
the  substitution  of  the  attorneys  for  the  defendants,  and  judgment 
was  thereupon  entered  July  18, 1901. 

The  contention  of  the  respondents  is  that  upon  the  death  of  Judge 
Porter,  as  his  partner  was  mentally  incompetent,  all  proceedings 
were  stayed  by  section  65  of  the  Code  of  Civil  Procedure,  and  the 
delivery  of  the  report  was  in  violation  of  this  section.  The  section 
reads  as  follows :  '*  If  an  attorney  dies,  is  removed  or  suspended,  or 
otherwise  becomes  disabled  to  act,  at  any  time  before  judgment  in 
an  action,  no  further  proceeding  shall  be  taken  in  the  action,  against 
the  party  for  whom  he  appeared,  until  thirty  days  after  notice  to 
appoint  another  attorney,  has  been  given  to  that  party,  either  per- 
sonally or  in  such  other  manner  as  the  court  directs."  The  referee 
was  required  to  file  with  the  clerk,  or  deliver  to  the  attorney  for 
one  of  the  parties,  his  report  within  sixty  days  from  the  final  sub- 
mission of  the  case.  (Code  Civ.  Proc.  §  1019 ;  Little  v.  Lynch^  99 
N.  Y.  112 ;  RusseU  v.  Lyth,  ^Q  App.  Div.  290.) 

It  was  important  for  the  referee  to  comply  with  this  requirement 
or  perhaps  lose  the  fees  which  he  had  earned.     The  object  of  sec- 


Digitized  by 


Google 


AGRICULTURAL  INSURANCE  CO.  v.  DARROW.    415 

App.  Div.]  Fourth  Department,  March  Term,  1902. 

tion  65  is  to  hold  all  proceedings  in  the  action  "against  the  party'* 
in  abeyance  after  the  death  of  his  attorney  for  the  period  of  thirty 
days  to  enable  him  to  employ  another  attorney.  It  is  a  salutary 
safeguard  for  the  protection  of  a  party  whose  attorney  has  died  or 
become  disqualified,  but  where  the  referee  who  tried  the  case  files 
or  delivers  his  report  pursuant  to  another  section  of  the  Code  and 
nothing  further  is  done  during  the  inhibited  time  we  apprehend 
there  is  no  transgression  of  the  spirit  of  section  65.  No  harm  can 
result  to  the  defeated  party  unless  some  proceeding  is  takett  in 
behalf  of  the  successful  party.  The  referee  may  live  at  a  distance 
from  the  litigants  or  their  attorneys,  who  may  not  be  aware  of  the 
death  or  disability  which  stays  the  proceeding,  and  may  innocently 
cause  his  report  to  be  filed  or  delivered,  and  we  apprehend  this  is 
not  such  a  step  in  the  action  as  tlie  statute  was  intended  to  prohibit. 

In  Commercial  Bank  v.  Foltz  (13  App.  Div.  603),  relied  upon 
by  the  counsel  for  the  respondents,  the  decision  of  the  trial  judge 
was  followed  up  by  a  supplemental  decision  and  judgment  of  fore- 
closure and  sale  entered  and  the  premises  were  sold,  all  without  any 
notice  to  the  party  defeated,  whose  attorney  had  been  disbarred 
and  no  substitution  made.  In  that  case  there  was  a  persistent 
course  of  proceeding  in  disregard  of  the  section  quoted  and  to  the 
manifest  damage,  of  the  defendant.  In  each  of  the  other  cases 
where  it  has  been  held  that  the  statute  was  violated,  there  was  an 
explicit  affirmative  act  on  the  part  of  the  attorney  to  progress  the 
action. 

If  we  are  in  error  in  the  foregoing  conclusion,  we  believe  it  may 
well  be  said  that  the  actual  delivery  of  the  report  was  after  the 
lapse  of  thirty  days  during  which  the  proceedings  were  stayed.  It 
was  so  treated  by  the  attorney  for  the  plaintiff,  and  the  delivery, 
even  after  the  sixty  days  given  the  referee  to  make  and  render  his 
report,  would  be  effective  against  the  party  who  had  not  sought  to 
terminate  the  reference. 

At  best,  if  there  was  a  technical  disregard  of  section  65  of  the 
Code  in  delivering  the  report,  it  was  a  mere  irregularity,  and  ten 
days  elapsed  after  attorneys  for  the  defendants  had  been  substituted 
npon  their  request  before  judgment  was  entered.  These  attorneys 
must  have  known  that  sixty  days  had  long  expired  since  the  final 
submission  of  the  case,  and  they  should  have  proceeded  at  once»  if 
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they  expected  to  end  the  reference  or  impeach  the  delivery  of  the 
report.  They  cannot  be  permitted  to  remain  quiet  until  after  the 
entry  of  the  judgment  and  then  claim  that  all  the  proceedings 
were  annulled  by  the  action  of  the  referee  in  delivering  the  report. 
The  order  should  be  reversed  with  ten  dollars  costs  and  the  dis- 
bursements of  this  appeal,  and  the  motion  to  set  aside  the  report, 
judgment,  stipulation  and  order  of  reference  be  denied,  with  ten 
dollars  costs. 

]£[oLennan,  Hisoook  and  Davy,  JJ.,  concurred ;  Williams,  J., 
not  sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  set  aside  judgment,  stipulations,  order  of  reference,  report 
of  referee  denied,  with  ten  dollars  costs. 


Thb  People  of  the  State  of  New  York  ex  rel.  Judson  Saokett, 
Appellant,  v.  Egbubt  E.  Woodbubt,  as  Surrogate  of  Chautauqua 
County,  Respondent. 

Execution  against  an  administrator  on  a  surrogate's  decree  defter  the  expiration  of 
five  years — notice  to  the  administrator — peremptory  mandamus  against  th$ 
surrogate — review  by  mandamus. 

Sections  1877  and  1378  of  the  Code  of  Civil  Procedure,  which  provide  that 
notice  of  an  application  to  the  court  for  leave  to  issue  execution  on  a  final 
Judgment,  after  the  lapse  of  fi^%  years  from  its  entry,  must  be  served  per- 
sonally upon  the  adverse  party,  if  he  is  a  resident  of  the  State,  are  applicable 
to  a  decree  of  the  Surrogate's  Court  judicially  settling  the  accounts  of  an 
administrator. 

The  five  years'  limitation  commences  to  run  from  the  time  of  the  entry  of  the 
decree  in  the  Surrogate's  Court,  and  not  from  the  time  that  a  transcript  of  the 
decree  is  docketed  in  the  county  clerk's  office. 

Where  an  administrator,  pursuant  to  the  terms  of  a  decree  of  the  Surrogate's 
Court  finally  settling  his  accounts,  pays  into  the  Surrogate's  Court  the  dis- 
tributive share  of  one  of  the  next  of  kin  supposed  to  be  dead,  and  after  the 
lapse  of  more  than  five  years  after  the  entry  of  the  decree  such  next  of  kin 
appears  and  makes  application  for  leave  to  issue  execution  upon  the  decree  in 
order  to  obtain  7ayment  of  his  distributive  share,  the  surrogate  may,  in  his 
discretion,  irrespective  of  any  statutory  authority,  require  notice  of  the  appli- 
cation to  be  served  upon  the  administrator. 
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A  peremptory  writ  of  maDdamus,  requiring  the  issuing  of  an  execution  by  the 
surrogate,  will  not  be  granted  unless  his  refusal  to  do  so  is  clearly  and  unmis- 
takably established. 

The  action  of  the  surrogate  in  refusing  to  issue  the  execution  without  notice  to 
the  administrator  cannot  be  reviewed  by  mandamus. 

Appeal  by  the  relator,  Judson  Sackett,  from  an  order  of  the 
Supreme  Court,  made  at  the  Erie  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  connty  of  Chautanqna  on  the  8th  day  of 
July,  1901,  denying  the  relator's  application  for  a  peremptory  writ 
of  mandamus  requiring  the  surrogate  of  Chautauqua  county  to  issue 
an  execution  to  enforce  the  payment  of  a  sum  of  money  in  accord- 
ance with  a  decree  of  the  Surrogate's  Court  of  said  county. 

Thomas  H.  ZarkinSj  for  the  appellant. 

Frank  W.  StevenSy  for  the  respondent. 

Spring,  J.: 

On  the  30th  day  of  June,  1894,  in  proceedings  for  the  judicial 
settlement  of  the  account  of  Yan  Buren  Sackett,  as  administrator  of 
the  goods,  etc.,  of  Jacyntha  Sackett,  deceased,  a  decree  was  entered 
in  the  Surrogate's  Court  of  Chautauqua  county  finally  settling  his 
account,  and  directing  that  said  administrator  pay  to  the  relator 
Judson  Sackett,  $498.60,  his  distributive  share  as  one  of  the  next 
of  kin  of  said  deceased.  Said  decree  further  ordered  that,  in  case 
said  payment  could  not  be  made  to  said  Judson  Sackett,  the 
same  be  paid  into  the  Surrogate's  Court  of  said  county.  In  1899 
proofs  were  presented  to  the  said  Surrogate's  Court  sufficient  to 
raise  the  presumption  of  the  death  of  said  Judson  Sackett,  and  an 
administratrix  of  his  personal  estate  was  appointed  who  continued 
to  act  in  tliat  capacity  until  May  6,  1901,  when  the  letters  of 
administration  were  revoked  as  the  alleged  decedent  was  ascer- 
tained to  be  alive  and  the  revocation  of  the  letters  was  at  his 
instance  as  well  as  that  of  the  administratrix.  During  the  incum- 
bency of  said  administratrix  proceedings  were  commenced  on  her 
behalf  to  enforce  the  decree  of  June,  1894,  by  requiring  the  respond- 
ent to  pay  over  to  her  the  sum  adjudged  as  the  distributive  portion 
of  the  relator.  The  respondent  answered,  alleging  that  he  had  paid 
such  sum  to  a  former  surrogate  of  said  county,  but  the  proceedings 
App.  Div.— Vol.  LXX.        27 
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were  dismissed  without  determining  as  to  the  validity  of  this  pay- 
ment. On  the  16th  day  of  April,  1901,  a  transcript  of  said  decree 
was  docketed  in  the  clerk's  office  of  said  county,  and,  as  a  proceed- 
ing was  to  be  commenced  for  the  enforcement  of  the  decree  direct- 
ing the  payment  to  the  relator,  the  surrogate  wrote  to  his  attorney 
advising  him,  among  other  things,  of  the  propriety  of  giving  notice 
of  the  proceedings  to  the  respondent  in  conformity  with  sections 
1377  and  1378  of  the  Code  of  Civil  Procedure.  A  citation  was 
subsequently  issued  to  the  administrator  requiring  him  to  show  cause 
why  an  execution  should  not  issue  upon  the  decree  entered  in  the 
Surrogate's  Court.  The  proceeding  was  dismissed  on  the  ground 
that  the  petition  was  insufficient,  but  without  prejudice  to  the 
renewal  of  the  application.  The  attorney  for  the  relator  thereafter 
presented  the  papers  used  upon  this  application  for  the  writ  of  man- 
damns,  and  the  surrogate  questioned  their  sufficiency  and  advised 
the  issuing  of  a  citation  to  the  administrator,  as  that  officer  desired 
to  test  the  validity  of  the  payment  to  the  former  surrogate,  and  the 
fact  of  such  payment  was  obvious  by  the  records  in  the  surrogate's 
office.  The  attorney  thereupon  asked  leave,  which  was  granted,  to 
withdraw  his  papers,  informing  the  surrogate  he  would  examine  the 
practice  regulating  applications  of  this  kind.  Subsequently,  with- 
out any  further  application  or  request  to  the  surrogate,  this  proceed- 
ing for  a  peremptory  writ  requiring  the  surrogate  to  issue  an  exe- 
cution was  commenced. 

We  think  there  are  several  cogent  reasons  for  affirming  the  order 
of  the  Special  Term  denying  the  writ : 

I^irst  The  judicial  settlement  of  the  account  of  the  respondent 
as  administrator  was  clearly  within  the  cognizance  of  the  Surrogate's 
Court,  and  its  decree  was  '^  the  final  determination  of  the  rights  of 
the  parties."  (Code  Civ.  Proc.  §  2550.)  That  decree  was  conclu- 
sive upon  their  rights  and  possessed  the  same  force  and  verity  as 
the  judgment  of  any  court  of  competent  jurisdiction.  {Baldwin  v. 
S7nithj  91  Hun,  230;  Garlock  v.  Yandev(yrty  128  N.  Y.  374; 
O*  Connor  v.  Huggin%^  113  id.  511.) 

By  section  2553  of  the  Code  of  Civil  Procedure  a  transcript  of 
the  decree  directing  the  payment  "  of  money  into  court  or  to  one 
or  more  persons  therein  designated  "  may  be  docketed  in  the  clerk's 
docket  book,  "  kept  in  his  office  as  prescribed  by  law  for  docketing 
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a  judgment  of  the  Supreme  Coart.  The  docketing  of  such  a  decree 
has  the  same  force  and  eflEect  *  *  *  as  if  it  was  snch  a  judg- 
ment." It  still  remains,  however,  a  decree  of  the  Surrogate's  Court 
{Toionsend  v.  Whitnet/j  75  N.  Y.  425),  and  the  surrogate  or  his 
clerk  alone  has  power  to  enforce  the  decree  by  issuing  an  execution 
(Code,  §  2554),  or  in  a  proper  case  by  punishing  the  party  refusing 
to  obey  it  for  contempt  (Code,  §  2555.)  In  these  various  proceed- 
ings and  remedies  the  surrogate  or  his  court  still  retains  exclusive 
jurisdiction  over  the  subject-matter  of  the  decree,  and  the  docketing 
in  no  way  hnpairs  this  authority  or  transmits  it  to  any  other  court. 
The  object  of  docketing  the  decree  is  to  create  a  lien  upon  the  prop- 
erty of  the  party  charged  with  the  payment  of  the  money,  not  to 
change  the  character  of  the  decree  or  to  divest  the  surrogate  of 
jurisdiction.  In  enforcing  the  decree,  section  2554  of  the  Code^ 
however,  after  providing  that  execution  can  be  issued  only  by  the 
surrogate  or  the  clerk  of  his  court,  adds :  "  In  all  other  respects  the 
provisions  of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  Supreme 
Court,  and  the  proceedings  to  collect  it,  apply  to  an  execution  issued 
from  the  Surrogate's  Court,  and  the  collection  thereof,  the  decree 
being,  for  that  purpose,  regarded  as  a  judgment." 

The  mode  of  procedure,  therefore,  covering  the  issuing  of  an 
execution  on  a  judgment  of  the  Supreme  Court  is  applicable  to  one 
issued  to  enforce  the  decree  of  the  Surrogate's  Court  directing  the 
payment  of  a  sum  of  money.  Section  1377  of  the  Code  permits  an 
execution  on  a  final  judgment  '^  after  the  lapse  of  five  years  from  the 
entry  *  *  *  where  an  order  is  made  by  the  court  granting 
leave  to  issue  the  execution."  By  the  following  section  notice  of  this 
application  "must  be  served  personally  upon  the  adverse  party  if  he 
is  a  resident  of  the  State."  The  docketing  of  the  decree  did  not 
make  a  new  date  for  the  starting  of  the  five  years  limitation  upon 
the  issuing  of  an  execution  without  leave  of  the  court.  The  period 
from  which  the  five  years  commences  to  run  is  the  entry  of  the 
final  judgment,  which  in  this  case  was  the  entry  of  the  decree,  and 
there  was  no  merger  of  the  decree  into  a  judgment  by  its  docket- 
ing. The  decree  itself  was  not  even  entered  in  the  clerk's  office, 
but  a  transcript  attested  by  the  surrogate  or  the  clerk  of  his  court 
furnished  the  data  from  which  it  could  be  docketed. 
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We  are,  therefore,  satisfied  that  the  surrogate  was  within  the 
fitrict  line  of  his  official  duty  in  urging  upon  the  attorney  for  the 
relator  the  necessity  of  complying  with  the  requirements  of  these 
sections.  There  are  no  reasons  which  occur  to  us  why  these  provi- 
sions are  not  applicable  to  the  enforcement  of  the  decree  of  the 
Surrogate's  Court,  and  the  obvious  intention  of  the  Legislature  has 
been  to  conform  the  practice  of  that  court  as  far  as  possible  to  that 
which  obtains  in  other  courts  of  record. 

Second.  In  the  present  case  the  surrogate  very  properly  insisted 
that  the  adminbtrator  should  have  notice  of  the  application  to  issue 
an  execution.  The  records  of  his  court  relating  to  the  settlement 
of  this  estate  showed  that  the  administrator  had  endeavored  to 
comply  with  its  requirements  and  had  paid  the  money  to  the  surro- 
gate who  signed  the  decree.  It  was  contended  in  his  behalf  that 
the  payment  was  a  satisfaction  of  the  decree  so  far  as  it  affected  the 
appellant,  and  whether  right  or  wrong  in  this  contention  he  ought 
to  be  given  an  opportunity  to  have  its  validity  determined  before 
any  execution  was  issued.  Irrespective  of  any  statutory  authority 
the  surrogate  was  acting  within  his  inherent  power,  which  neces- 
sarily vested  him  with  some  discretion  in  insisting  that  the  adminis- 
trator be  given  notice  that  the  relator  desired  to  enforce  the  decree 
by  execution.  The  requirement  that  he  notify  the  administrator 
was  not  burdensome,  could  readily  be  complied  with  and  was  in 
every  way  reasonable. 

Third.  But  the  surrogate  did  not  unqualifiedly  require  that 
notice  be  given  to  the  respondent  of  the  application  for  leave  to 
issue  the  execution.  He  advised  this  and  apparently  the  attorney 
for  the  relator  acquiesced  in  the  suggestion  of  the  surrogate.  The 
writ  peremptorily  requiring  the  surrogate  to  issue  the  execution,  and 
which  of  itself  implies  an  improper  refusal  by  the  surrogate,  may 
not  be  granted  until  the  declination  of  the  official  to  act  is  clear  and 
unmistakable. 

Fourth.  We  apprehend,  however,  that  the  remedy  by  peremptory 
writ  of  mandamus  is  not  the  proper  manner  in  which  to  review  the 
conduct  of  the  surrogate,  even  if  tantamount  to  a  refusal  to  issue  the 
execution  without  notice  to  the  administrator.  Conceding  the  appli- 
cation for  execution  was  made  unequivocally,  the  surrogate  was  called 
upon  to  act  judicially,  which  he  did.    While  not  denying  the  right 
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of  the  relator  ultimately  to  have  the  execution  issued,  the  surrogate 
in  the  exercise  of  his  discretion  required  as  a  preliminary  step  that 
the  administrator  be  called  in  to  be  heard.  This  judicious  course  of 
the  surrogate  cannot  be  reviewed  by  mandamus.  (People  ex  rel. 
Forayih  v.  Court  of  Sessions^  141  N.  Y.  288 ;  People  ex  rel.  Lunney 
V.  CampbeUj  72  id.  496 ;  People  ex  rel.  Woodward  v.  Roaendale^  76 
Hun,  103.)  The  remedy  savors  too  much  of  an  attempt  to  coerce  a 
public  official  who  was  obviously  endeavoring  to  perform  his  whole 
duty  to  both  parties  interested.  If  there  had  been  in  fact  a  refusal 
to  issue  the  execution  without  notice,  an  order  denying  the  applica- 
tion might  have  been  entered  and  a  review  had  by  appeal. 

For  these  reasons,  we  conclude  that  the  order  should  be  affirmed^ 
with  ten  dollars  costs  and  the  disbursements  of  this  appeal. 

McLennan,  Williams,  Hiscock  and  Davy,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Fredebika  Egereb,  Respondent,  «.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Bailroad  grade  crossing  —  the  right  <yf  an  abutting  owner  to  easements  of  light,  air 
and  access  in  a  street  is  protected  by  the  Constitution  —  eminAni  domain. 

While  tbe  Legislature  has  the  power  to  provide  for  the  abolition  of  grade  cross- 
ings of  city  streets  by  steam  railroads,  still  the  owners  of  property  abutting^ 
upon  the  streets,  although  their  title  extends  only  to  tbe  margin  thereof,  have 
incorporeal  rights  of  light,  air  and  access  in  the  nature  of  easements  in  the 
streets  themselves,  which  constitute  private  property,  and  of  which,  under 
section  6  of  article  1  of  the  Constitution  of  the  State  of  New  York,  they  cannot 
be  deprived  by  the  Legislature  or  the  city,  or  both,  without  compensation. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  an  order  of  the  Supreme  Court,  made 
at  the  Monroe  Trial  Term  and  entered  in  the  oiBce  of  the  clerk 
of  the  county  of  Monroe  on  the  25th  day  of  September,  1899, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes,  a  verdict  of  the  jury  having  been  rendered  in  favor  of  the 
plaintiff  for  $866.25. 
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Edward  Harris^  for  the  appellant. 
Thomas  RaineSj  for  the  respondent. 

Williams,  J. : 

The  order  appealed  from  should  be  affirmed,  with  costs. 

The  action  was  brought  to  recover  damages  for  an  obstraction  of 
the  street  in  front  of  plaintiff's  premises,  whereby  she  was  deprived 
of  her  easements  of  light,  air  and  access. 

There  have  been  three  trials  of  the  action.  On  the  first  trial  there 
was  a  verdict  directed  for  defendant.  There  was  an  affirmance  at 
Oeneral  Term  (49  Hun,  605),  but  a  reversal  in  the  Court  of  Appeals 
(130  N.  Y.  108).  On  the  second  trial  a  verdict  was  again  directed 
for  the  defendant.  There  was  a  reversal  by  the  Appellate  Division 
(39  App.  Div.  652).  On  the  third  trial  a  verdict  was  rendered  for 
the  plaintiff,  which  is  here  under  review. 

The  obstruction  complained  of  was  erected  by  the  defendant, 
under  an  agreement  with  grade  crossing  commissioners,  appointed 
under  chapter  147,  Laws  of  1880,  for  the  purpose  of  eliminating 
grade  crossingc  of  railroads  in  the  city  of  Rochester.  No  provision 
was  made  in  that  act  or  in  the  charter  of  the  city  (Laws  of  1880, 
chap.  14)  for  compensation  to  property  owners  for  any  property 
interests  or  rights  that  might  be  invaded  or  taken  in  carrying  out 
the  objects  to  be  secured  under  the  Grade  Crossing  Act.  No  com- 
pensation has  ever  been  made  to  the  plaintiff,  nor  steps  taken  to 
acquire  any  rights,  or  consent  of  plaintiff,  with  reference  to  the 
obstruction  in  question. 

It  is  well  settled  that  while  the  Legislature  has  the  power  to 
provide  for  the  removal  of  grade  crossings  of  city  streets  by  steam 
^ilroads,  still  the  owners  of  property  abutting  upon  the  streets, 
though  their  title  extends  only  to  the  margin  thereof,  have  the 
incorporeal  rights  of  light,  air  and  access,  in  the  nature  of  ease- 
ments, in  the  streets  themselves,  which  constitute  private  property, 
and  which  they  cannot  be  deprived  of  by  the  Legislature  or  the  city 
or  both  without  compensation,  under  article  1,  section  6,  of  the  Con- 
stitution of  the  State.  {Ahendroth  r.  Manhattan  R.  Co.^  122  N. 
Y.  1 ;  Kane  v.  N.  Y.  Elevated  R.  R.  Co.,  125  id.  165 ;  Reining 
V.  N.  r.,  X.  cfe  W.  R.  Co.,  128  id.  157 ;  Egerer  v.  iT.  Y.  C  &  H. 
R.  R.  R.  Co.,  130  id.  108 ;  HoUoway  v.  SoxUhmayd,  139  id.  390.) 
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In  the  last  case  Gray,  J.,  considered  and  distinguished  several 
cases  cited  by  the  appellant  herein,  viz. :  Jackson  v.  Hathaway  (15 
Johns.  447) ;  Wheder  v.  Clark  (58  N.  Y.  267) ;  Kings  Cov/nty 
Fire  Insurance  Co.  v.  Stevens  (101  id.  411) ;  King  v.  Mayor  (102 
id.  175),  and  we  need  not,  therefore,  discuss  them  here.  It  was 
said  by  Gbay,  J.,  among  other  things,  that  these  private  easements 
are  independent  of  the  public  easement,  and  are  in  their  nature 
indestructible  by  the  public  authorities. 

There  can,  therefore,  be  no  doubt  as  to  the  right  of  the  plaintiff 
to  recover  damages  for  any  obstruction  of  the  street  in  front  of 
her  premises  by  the  defendant,  whereby  she  was  deprived  of  her 
easements  of  light,  air  and  access. 

The  defense  was  based  upon  the  claim,  in  effect,  that  the  obstruc- 
tion was  not  erected  in  front  of  her  premises.  The  agreement 
between  the  commissioners  and  the  defendant  was  made,  and  the 
obstruction  erected,  in  or  about  the  year  1882.  Prior  to  that  time 
North  avenue  left  North  street  at  the  intersection  of  the  latter 
street  by  the  defendant's  railroad.  North  street  ran  substantially 
north  and  south,  and  North  avenue  extended  off  in  a  northeasterly 
direction.  Plaintiff's  premises  faced  upon  North  avenue,  and  were 
bounded  on  the  west  by  the  avenue  and  on  the  north  by  the  defend- 
ant's right  of  way.  The  agreement  between  the  commissioners  and 
the  defendant  provided  that  North  avenue  should  be  changed  and 
diverted  into  North  street,  northerly  of  defendant's  right  of  way, 
across  a  triangular  piece  of  land  there  owned  by  the  defendant  and 
dedicated  to  the  public  use  for  that  purpose,  and  the  portion  of  the 
avenue  required  to  be  inclosed  by  walls  upon  its  right  of  way  to 
support  the  elevated  structure  and  tracks  should  be  abandoned  and 
discontinued.  This  change  in  the  avenue  was  made,  as  agreed 
upon,  and  the  southerly  portion  thereof  was  used  for  the  erection 
of  the  walls  to  support  the  elevated  structure  and  tracks.  The  walls 
were  erected  within  the  limits  of  the  avenue,  but  whether  the 
southerly  portion  thereof  was  wholly  within  the  defendant's  right 
of  way  was  a  matter  in  dispute  upon  the  trial.  There  was  a  con- 
troversy as  to  the  precise  location  of  the  southerly  line  of  such  right 
of  way,  and  plaintiff  claimed  the  wall,  some  part  of  it,  extended 
southerly  beyond  such  line.  In  either  event,  however,  the  wall  was 
in  front  of  the  plaintiff's  premises  in  the  part  of  the  avenue  aban- 
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doned  and  discontinned  by  the  city.  The  wall  interfered  very 
materially  with  plaintiff's  easements,  the  right  of  light,  air  and 
access,  whether  it  was  in  whole,  or  in  part  only,  within  defendant's 
right  of  way,  and  the  plaintiff  claimed  the  right  to  recover  dam- 
ages regardless  of  the  question  as  to  the  precise  location  of  the  Ijne 
in  controversy. 

The  plaintiff's  right  to  recover  on  the  trial,  however,  was  limited 
to  a  finding  by  the  jury  that  the  obstruction  was  in  part  south  of 
the  boundary  line  of  defendant's  right  of  way,  and  this  finding  was 
made  by  the  jury  upon  conflicting  evidence.  Some  difficulty  was 
experienced  in  satisfactorily  establishing  the  disputed  line,  and  it  is 
claimed  by  the  defendant  that  the  finding  of  the  jury  locating  the 
same  was  against  the  weight  of  the  evidence  and  should  be  set  aside 
for  that  reason.  The  parties  derived  their  titles  from  a  common 
grantor,  one  Hiram  Davis.  The  defendant's  right  of  way  was 
acquired  by  the  Auburn  and  Rochester  Railroad  Company  (to 
whose  rights  defendant  succeeded)  in  1839.  It  was  thirty-four  feet 
wide  and  was  on  a  curve  through  Davis'  lands.  At  the  same  time  a 
right  of  way  was  acquired  through  the  lands  of  Benedict  and  Penny, 
lying  east  and  west  of  the  Davis  lands.  This  right  of  way  through 
Davis  and  Benedict's  lands  was  fenced  by  the  railroad  company 
on  its  south  line,  and  a  portion  of  this  fence  was  standing  at 
the  time  the  plaintiff's  lands  were  deeded  to  plaintiff's  husband 
in  1856.  The  railroad  company  also  constructed  a  ditch  for  the 
purpose  of  draining  its  roadbed  just  north  of  and  near  to  the  fence 
along  the  Davis  and  Benedict  property,  a  foot  wide  at  the  bottom 
and  eight  to  ten  feet  wide  at  the  top  and  five  feet  deep.  The  fence 
did  not  extend,  in  1856,  all  the  way  to  North  avenue,  then  North 
street,  but  only  fifty  or  sixty  feet  westerly  from  the  easterly  line  of 
plaintiff's  premises.  The  ditch,  however,  extended  all  the  way 
along  the  plaintiff's  premises  from  her  easterly  boundary  to  North 
avenue  and  North  street,  and  was  covered  with  planking  across  the 
avenue  and  street.  None  of  the  monuments  mentioned  in  the 
description  of  the  right  of  way  through  the  Davis,  Benedict  and 
Penny  lands,  as  originally  acquired,  remained  at  the  time  of  the 
trial.  All  had  ceased  to  exist  for  more  than  twenty  years.  The 
first  deed  in  plaintiff's  chain  of  title  was  given  by  Davis  to  Luckey 
in  1843  and  described  lands  as  bounded  on  the  north  by  the  rail- 
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road,  on  the  west  by  North  street  (a  portion  afterwards  called  North 
aveuue),  on  the  south  by  Tyler  street  as  laid  out  on  a  map  filed  in  the 
Monroe  county  clerk's  office,  but  not  then  opened,  and  on  the  east 
by  a  line  far  enough  from  North  street,  between  Tyler  street  and 
the  railroad,  to  include  three  acres  of  land.  In  August,  1854, 
Luckey  first  deeded  to  Washburn  a  portion  of  the  three  acres,  other 
than  plaintifiPs  premises,  bounding  the  property  so  conveyed  as 
commencing  at  Tyler  street,  twenty-five  feet  west  of  the  corner  of 
Sand's  lot,  and  running  thence  northerly,  in  two  courses,  forty-six 
feet  and  one  hundred  and  forty-two  feet  and  ten  inches  to  a  stone 
set  in  the  ground  by  the  railroad  fence,  the  south  line  of  the  rail- 
road ;  thence  westerly  on  the  south  line  of  the  railroad  thirty-five  feet 
six  inches ;  thence  southerly  in  a  direct  line  to  Tyler  street ;  thence 
easterly  on  Tyler  street,  in  two  courses,  fifty-nine  feet  and  forty-two 
feet  three  inches,  to  the  place  of  beginning  (survey  made  by  Cor- 
nell). Luckey  next  deeded  to  Frederick  Benedict  a  portion  of  the 
three  acres,  other  than  the  plaintiffs  premises,  bounding  the  prop- 
erty so  conveyed  as  beginning  at  the  corner  of  North  street  and 
Tyler  street,  and  running  thence  northerly  along  North  street  to  a 
point  within  twenty  feet  and  four  inches  of  the  railroad  fence  on 
the  south  side  of  the  railroad ;  thence  easterly  to  a  point  on  the  west 
line  of  Washburn's  lot  one  hundred  and  sixteen  feet  north  of  Tyler 
street ;  thence  south  on  Washburn's  line  to  Tyler  street ;  thence 
west  on  Tyler  street  to  the  place  of  beginning. 

Then  Luckey  deeded  to  Alfred  Benedict  the  plaintifiPs  premises, 
describing  the  same  as  being  on  the  east  side  of  North  street  (after- 
wards North  avenue),  and  on  the  south  side  of  the  railroad,  begin- 
ning at  a  point  in  the  west  line  of  the  Washburn  lot  116  feet  north 
of  Tyler  street,  and  running  westerly  on  Frederick  Benedict's  north 
line  to  North  street  (avenue) ;  thence  northeasterly  along  that  street 
(avenue)  to  the  railroad ;  thence  easterly  along  the  railroad  to  the 
Washburn's  west  line,  stated  in  Cornell's  survey  to  be  112  feet; 
thence  south  on  Washburn's  west  line  to  the  place  of  beginning, 
marked  in  the  same  survey  as  66^  feet.  PlaintifiPs  chain  of  title 
then  continued  with  this  same  description,  by  deed  from  Benedict 
to  Benedict  in  1855,  from  Benedict  to  Egerer  (plaintifiPs  husband), 
in  1856,  and  from  her  husband  to  herself,  through  one  Yeck,  in  1859. 

Later,  and  in  1873,  the  plaintiflE  deeded  through  Yeck  to  her  hus- 
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band  a  triangular  piece  in  the  northerly  part  of  this  property  and 
described  the  same  as  on  the  east  side  of  North  street  (ayenne),  and 
bordering  on  the  railroad,  beginning  at  a  point  in  the  sooth  line  of 
the  railroad  thirty-seven  feet  east  of  its  intersection  with  the  east 
line  of  North  street  (avenue) ;  running  thence  easterly  along  the 
railroad  about  seveuty-iive  feet  to  the  Washburn  land ;  thence  along 
Washburn's  northerly  line,  southerly  to  the  southeast  corner  of  the 
house  on  the  premises  conveyed ;  thence  westerly  to  the  place  of 
beginning. 

The  precise  location  of  Tyler  street  as  indicated  upon  the  map  on 
file  was  in  dispute  on  the  trial.  There  were  no  monuments  to  locate 
it,  and  it  was  not  opened  at  the  time  Davis  gave  his  deed  to  Lnckey 
in  1843. 

The  Egerers,  husband  and  wife,  went  into  possession  of  the  prop- 
erty in  question  in  1856,  and  have  continued  in  possession  ever 
since.  There  were  then  no  buildings  upon  the  property.  The 
whole  tract  of  land  was  open  between  the  railroad  and  Tyler  street. 
There  was  the  fence  and  ditch  constructed  by  the  railroad,  and  an 
old  fence  on  Tyler  street.    No  fence  along  North  street  or  avenue. 

The  Egerers  erected  the  hotel  building  in  1856,  as  it  now  stands, 
including  the  piazza  in  front  of  it.  In  1859  or  1860  the  two-story 
house  was  built  upon  the  triangle  of  land  conveyed  in  1873  by 
plaintiff  to  her  husband,  and  in  1866  or  1867  the  shop  was  built 
and  used  originally  as  a  barber  shop. 

These  buildings  appear  all  to  be  parallel  with  the  south  line  of 
the  property,  the  hotel  quite  dose  to  that  line,  and  the  other  two 
buildings  over  near  the  railroad  line.  According  to  defendant's 
claim  as  to  the  location  of  its  south  line,  these  buildings  all  extend 
over  such  line,  while  plaintiff  claims  the  line  is  clearly  to  the  north 
of  all  of  them. 

There  was  evidence  of  many  other  facts  and  circumstances  given 
at  the  trial  bearing  upon  the  real  and  true  location  of  this  railroad 
line.  We  do  not  think  it  necessarv  to  recite  them  in  detail  here. 
And  then  there  are  extended  arguments  of  counsel  in  favor  of  their 
respective  contentions.  The  plaintiff  relies  largely  upon  the  fence 
and  ditch  constructed  by  the  railroad,  the  fence  being  referred  to  in 
some  of  the  deeds  as  the  line  of  the  railroad ;  also  the  use  made  by 
the  plaintiff  and  her  husband  of  the  property  in  the  location  of 
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baildings,  without  objection  on  the  part  of  the  raih*oad,  while  the 
defendant  I'elies  largely  upon  the  deeds  in  and  connected  with  the 
plaintiffs  chain  of  -title,  the  language  therecf,  the  distances  stated, 
and  the  survey  referred  to  therein. 

Very  likely  it  is  difficult,  with  absolute  certainty,  to  locate  the  dis- 
puted line,  but  we  think  there  was  evidence  of  circumstances  suffi- 
cient to  go  to  the  jury,  and  that  its  verdict  based  thereon  should  not 
be  set  aside  by  us. 

We  do  not  assent  to  the  proposition  that  a  recovery  might  not  be 
had  by  the  plaintiff,  even  if  the  jury  were  to  find  the  line  to  be  as 
claimed  by  the  defendant,  but  that  question  is  not  involved  on  this 
appeal  because  of  the  course  the  trial  took,  and  the  verdict  having 
been  rendered  based  upon  a  finding  that  the  line  was  where  the 
plaintiff  claimed  it  to  be. 

We  are  of  the  opinion  that  the  verdict  cannot  be  regarded  as 
excessive,  and,  therefore,  the  views  hereinbefore  expressed  lead  to 
the  affirmance  of  the  order  appealed  from,  with  costs. 

MoLbnnan,  Speing  and  Hisoook,  JJ.,  concurred  ;  Davy,  J.,  not 
sitting. 

Order  affirmed,  with  costs. 


Lehigh  Valley  Railway  Company  and  Lehigh  Valley  Railroad 
Company,  Respondents,  v.  Robert  B.  Adam  and  Others,  Consti- 
tuting the  Grade  Crossing  Commissioners  of  the  City  of  Buffalo, 
Appellants. 

Buffalo  ffrade  crouing  eommimon  — patoer  of,  to  alter  the  general  plan  —  exereUe  of 
the  police  power  in  removing  grade  eroseings — impairment  of  eontraete. 

Section  6  of  the  Buffalo  Grade  Crossing  Act  (Laws  of  1888,  chap.  845),  as 
amended  by  chapter  858  of  the  Laws  of  1892,  authorized  the  commissioners  to 
adopt  a  general  plan  of  the  work,  and,  from  time  to  time,  to  alter,  amend  or 
modify  the  same  as  to  any  detail,  but  prohibited  them  from  adopting  a  general 
plan  extending  beyond  the  one  theretofore  adopted,  under  which  contract-s  had 
already  been  entered  into,  and  from  extending  the  general  plan  adopted  by 
them.  Pursuant  to  the  amended  section,  the  commissioners  adopted  and  filed 
a  general  plan. 

Thereafter  they  proposed  to  change  such  general  plan  by  raising  a  portion  of  the 
Lehigh  Valley  railroad  above  the  grade  of  the  street  and  carrying  it  upon  an 


Digitized  by 


Google 


428  LEHIGH  VALLEY  R.  CO.  v.  ADAM. 


Fourth  Department,  March  Term,  1902.  [Vol.  70. 

elevated  structure.  The  plan  mentioned  in  the  original  act  and  the  plan 
adopted  pursuant  to  the  amendment  of  1802  treated  of  the  portion  of  the  rail- 
road affected  by  the  proposed  change,  but  neither  of  such  plans  provided  for 
raising  the  tracks  above  the  surface  of  the  street. 

Bdd,  that  the  commissioners  had  authority,  under  the  amendment  of  1892,  to 
make  the  proposed  change  in  the  general  plan; 

That  such  change  related  merely  to  a  detail  of  the  general  plan  and  did  not  con- 
stitute an  extension  of  such  plan; 

That  to  extend  the  general  plan  meant  to  enlarge  its  scope  so  as  to  take  in  streets, 
crossings  or  territory  not  embraced  in  the  original  plan; 

That  the  Legislature,  in  the  exercise  of  the  police  power,  may  provide  for  the 
abolition  of  grade  crossings,  and  that  the  franchises  granted  to  railroads  by 
cities,  and  contracts  entered  into  between  railroads  and  cities,  are  subject  to 
the  exercise  of  this  power; 

That  such  legislation  does  not  violate  the  constitutional,  prohibition  against  the 
impairment  of  the  obligation  of  contracts  and  the  taking  of  property  without 
due  process  of  law. 

Appeal  by  the  defendants,  Hobert  B.  Adam  and  others,  consti- 
tnting  the  grade  crossing  commissioners  of  the  city  of  BuflEalo,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entei^d 
in  the  oflSce  of  the  clerk  of  the  county  of  Erie  on  the  16th  day  of 
April,  1901,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Erie  Special  Term. 

Spencer  Clinton^  for  the  appellants. 

Martin  Carey  and  James  McC.  Mitchell^  for  the  respondents. 

Williams,  J. : 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  event. 

The  judgment  permanently  restrained  the  defendants  from  adopt- 
ing any  alteration,  change  or  extension  of  the  general  plan  thereto- 
fore adopted  under  the  provisions  of  the  Buffalo  Grade  Crossing 
Law  that  would  in  any  way  affect  the  existing  condition  of  the 
tracks  and  property  of  the  plaintiffs  between  Alabama  and  Washing- 
ton streets  in  the  city  of  Buffalo,  and  from  in  any  way  interfering 
with  the  railroad  and  property  of  the  plaintiffs. 

The  existing  condition  of  the  tracks  and  railroad  was  that  it 
traversed  the  location  in  question  at  gi-ade,  and  the  proposed  change 
was  to  elevate  the  tracks  and  roadbed  above  grade  on  an  elevated 
structure. 
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It  was  claimed  by  the  plaintifis  that  the  defendants  conld  not 
make  the  change  because : 

I^irst.  It  would  violate  the  contract  rights  of  the  plaintiffs, 
acquired  under  a  municipal  franchise  granted  by  the  city  of  BuSalo, 
and  under  an  agreement  with  grade  crossing  commissions  for  the 
city,  theretofore  made  and  granted. 

Second.  No  power  was  given  defendants  so  to  do  by  the  Legisla- 
ture of  the  State. 

Third.  If  any  such  power  was  given  by  the  Legislature,  it  was 
unconstitutional  and  void. 

The  decision  of  the  trial  court  was  apparently  based  upon  the 
first  two  grounds,  the  constitutional  question  not  being  passed  upon. 
The  plaintiffs  insist  upon  the  constitutional  question  here,  how- 
ever, in  case  it  shall  be  deemed  essential  to  an  affirmance  of  the 
judgment. 

The  facts  in  the  case,  stated  as  briefly  as  possible,  are  as  follows : 

The  plaintiffs'  railroad  was  originally  constructed  by  the  rsilroad 
company,  a  Pennsylvania  corporation,  and  was  leased  to  the  railt^ay 
company,  a  domestic  corporation,  about  the  year  1890,  and  has 
since  been  operated  by  the  latter  company. 

The  original  franchise  to  run  through  the  city  of  Buffalo  was 
granted  in  1882,  and  through  the  locality  in  question  was  to  be  at 
grade  from  Alabama  street  westerly  to  its  terminus  at  Washington 
street.  This  franchise  was  further  ratified  and  approved  in  1885, 
and  the  roadbed  was  constructed  priorto  1888,  and  has  been  operated 
since  that  time.  Down  to  September,  1892,  the  part  of  the  road  in 
question  was  operated  solely  for  freight,  the  passenger  business,  by 
a  traffic  arrangement  with  the  Erie  railroad,  going  over  the  tracks 
and  into  the  passenger  station  of  the  latter  company.  Since 
September,  1892,  the  part  of  the  road  in  question  has  been  used  for 
both  freight  and  passenger  business. 

February  20, 1888,  a  commission  of  engineers  was  held  at  Buffalo 
for  the  purpose  of  recommending  a  plan  for  the  relief  of  the  streets 
of  that  city,  by  railroads  crossing  the  same  at  grade,  and  a  plan  was 
recommended  by  that  commission  and  was  filed  in  the  office  of  the 
engineer  of  the  city.  That  plan,  however,  provided  for  no  change 
of  grade  of  that  part  of  the  plaintiffs'  road  in  question  here. 

In  May,  1888,  the  Legislature  passed  chapter  345  of  the  laws  of 
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that  year,  which  provided,  by  section  1,  that  any  six  of  the  commis- 
sioners therein  appointed  were  authorized  to  enter  into  a  contract  in 
behalf  of  the  city  of  BufEalo,  with  any  railroad  companies  for  the 
relief  of  the  city  from  obstruction  to  streets  by  railroads  crossing 
the  same  at  grade  upon  the  plan  recommended  by  the  commission  of 
engineers,  then  on  file  in  the  office  of  the  city  engineer  of  Buffalo,  or 
upon  any  modification  thereof  as  to  detail  agreed  upon  in  such  con- 
tract, subject  to  the  approval  of  the  city  engineer,  and  that  such  con- 
tract should  be  binding  upon  the  city,  and,  by  section  5,  that  if 
within  six  months  from  the  passage  of  the  act  the  railroad  com- 
panies declined  or  refused  to  enter  into  such  a  contract,  then  the 
city  might  apply  to  the  Supreme  Court,  upon  notice  to  the  railroad 
companies,  for  the  appointment  of  a  commission  of  five  persons  to 
change  and  regulate  the  crossing  and  occupation  by  railroads  of  the 
streets,  avenues  and  public  grounds  of  the  city. 

There  were  then  provisions  by  subsequent  sections  for  the  carry- 
ing out  of  the  objects  of  the  act.  On  the  last  day  of  the  six  mouths 
from  the  passage  of  the  act,  and  on  November  22, 1888,  the  commis- 
sioners named  in  section  1  entered  into  a  contract  with  the  plaintiffs' 
railroad  company,  for  certain  changes  in  the  grade  of  the  roadbed 
and  tracks  of  the  railroad  and  of  the  streets,  and  for  erections,  via- 
ducts and  cuttings,  to  be  made  by  the  parties,  according  to  the 
detail  plans  prepared  and  placed  on  file  in  the  city  engineer's  office, 
and  fixing  the  proportion  of  the  expenses  thereof  to  be  paid  by  each 
party  respectively,  and  the  contract  so  made  was  carried  out  and 
complied  with  by  the  railroad  company.  Under  this  contract  the 
tracks  and  roadbed  at  Michigan  street  were  raised  about  two  feet. 

In  1890,  by  chapter  255  of  the  laws  of  that  year,  the  act  of  1888 
was  amended,  and  again  in  1892,  by  chapter  353  of  that  year,  the 
acts  of  1888  and  1890  were  further  amended. 

By  the  amendment  in  1890  of  section  5  of  the  act  of  1888  the 
commissioners  appointed  in  the  original  act  were  substituted  for  the 
second  commission  under  the  original  act,  and  were  directed  to  pro- 
ceed to  secure  the  relief  to  the  city  from  the  crossmg  of  streets, 
alleys  and  public  grounds  by  raih*oads  at  grade.  This  section,  how- 
ever, apparently  related  only  to  such  railroad  companies  as  should 
have  failed  to  enter  into  a  contract  under  section  1  of  the  original 
act,  and  the  plaintiffs  were  very  likely  thereby  excluded  from  the 
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provision  of  this  ainendment.  By  section  6  of  the  original  act,  as 
amended  in  1890,  the  new  commission  was  directed  to  adopt  the 
general  plan  mentioned  in  section  1  of  the  original  act,  which  was 
the  plan  recommended  by  the  commission  of  engineers  in  1888,  and 
they  were  prohibited  from  changing  this  original  plan  in  any 
material  part,  and  were  given  power  to  make  new  contracts  and  by 
agreement  with  the  contracting  company  to  alter,  modify  or  change 
any  contract  theretofore  made. 

By  the  amendment  of  1892  section  1  of  the  original  act  was 
changed  so  as  to  provide  for  the  making  of  "  contracts  from  time  to 
time ; "  reference  to  the  plan  adopted  by  the  commission  of  engineers 
was  omitted,  and  in  its  place  were  inserted  the  words,  "  plans  adopted 
or  to  be  adopted  by  said  commissioners  as  hereinafter  provided ; "  then 
by  section  6  of  the  original  act,  as  again  amended  by  this  act  of  1892, 
the  commission  were  given  power  to  adopt  a  general  plan  and  from 
time  to  time  to  alter,  amend  or  modify  the  same  as  to  any  detail, 
bnt  were  prohibited  from  adopting  a  general  plan  extending  beyond 
the  one  theretofore  adopted  nnder  which  contracts  had  already  been 
entered  into  and  from  extending  the  general  plan  adopted  by  them. 

The  commissioners,  pnrsnant  to  this  act,  on  the  19th  of  November, 
1893,  adopted  and  filed  a  general  plan  which  included  no  change  in 
the  line  of  plaintiffs'  railroad  and  dealt  with  the  same  crossings  and 
in  substantially  the  same  manner  as  the  general  plan  recommended 
by  the  commission  of  engineers  in  1888.  It  was  not  until  Decem- 
ber 11, 1899,  however,  that  the  commissioners  took  the  action  which 
led  to  the  commencement  of  this  suit.  Then  in  compliance  with 
the  provisions  of  the  statute  they  served  upon  the  plaintiffs'  railroad 
company  a  notice  that  tliey  proposed  to  adopt  a  modification,  amend- 
ment or  alteration  of  the  general  plan  theretofore  adopted  and  filed, 
and  that  on  December  27,  1899,  they  would  hear  the  city,  the  plain- 
tiffs' railroad  company  and  all  other  persons  interested,  with  refer- 
ence thereto. 

The  proposed  change  involved  the  raising  of  the  tracks  of  the 
plaintiffs'  railroad  from  Alabama  street  to  Washington  street,  about 
three-fourths  of  a  mile,  including  the  construction  of  overhead  cross- 
ings at  the  intersection  of  streets,  and  an  elevated  railroad  through 
and  along  Scott  street  and  upon  the  plaintiffs'  own  property  at  least 
fifteen  feet  above  the  surface  of  the  street,  the  structure  across  and 
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along  the  streets  to  be  of  steel  with  stone  abatments  and  steel 
eolnmns. 

The  trial  court  decided  that  this  change  was  not  a  modijicatiany 
alteration  or  amendment^  but  was  an  extension  of  the  general  plan 
theretofore  adopted  and  filed,  and  under  which  the  contract  was 
made  between  the  plaintiffs  and  defendants ;  that  it  would  be  a  vio- 
lation of  that  contract  and  of  the  franchise  granted  to  the  plaintiffs 
by  the  city  to  require  such  change  to  be  made  in  the  tracks  and 
roadbed  of  the  plaintiffs'  road,  and  that  the  commissioners  were 
never  authorized  by  the  Legislature  to  make  such  change  in  the 
general  plan  or  in  the  railroad  structure,  and  inasmuch  as  the  fran- 
chise had  never  been  abrogated,  and  the  plaintiffs  had  never  con* 
sented  to  such  change,  the  commissioners  had  no  power  to  make  the 
same. 

Upon  such  decision  the  judgment  appealed  from  was  ordered. 

It  does  not  appear  that  the  hearing  noticed  for  December  27, 
1899,  ever  in  fact  was  had.  It  seems  to  have  been  adjourned  until 
February  1,  1900,  and  on  the  latter  day  this  action  was  commenced 
and  a  temporary  injunction  served,  which  was  subsequently  con- 
tinued during  the  pendency  of  the  action. 

We  are  of  the  opinion  that  the  commissioners  were  authorized, 
under  the  acts  of  the  Legislature  referred  to,  to  make  the  change  in 
the  general  plan  proposed.  By  the  act  of  1892  they  were  given  the 
power  to  adopt  a  general  plan  (not  necessarily  the  same  one  already 
adopted),  and  from  time  to  time  to  alter,  amend  or  modify  the  same 
as  to  any  detail.  They  were  only  prohibited  from  adopting  a  gen^ 
eral  plan  extending  heyond  the  one  theretofore  adopted,  under  which 
contracts  had  already  been  entered  into,  and  from  extending  the 
same  after  it  had  once  been  adopted.  The  commission  did  adopt  a 
general  plan  in  1893,  which  did  not  extend  beyond  the  one  thereto- 
fore adopted.  They  .sought  in  1899  to  alter,  amend  or  modify  the 
general  plan  of  1893,  and  the  question  is  whether  the  change  pro- 
posed related  merely  to  a  detail  of  such  general  plan  or  whether  it 
constituted  an  extension  of  such  general  plan.  No  change  in  the 
line,  no  extension  thereof,  was  proposed.  The  same  streets  and 
crossings  and  territory  were  treated  of.  To  extend  the  general  plan 
was  to  enlarge  its  scope  so  as  to  take  in  other  streets,  crossings  or 
territory  not  embraced  in  the  original  plan.    It  would  be  a  forced 
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construction  of  the  statute  to  hold  that  it  did  not  permit  any  change 
to  l)e  made  in  the  grade  of  the  roadbed,  rendered  necessary  by  any 
growth  of  the  city  or  increase  in  the  use  of  the  streets,  or  enlarge- 
ment of  the  traflBc  over  the  railroad,  in  order  to  insure  the  safety  of 
the  public  in  traveling  the  streets.  Until  1892  the  passenger  trains 
of  the  plaintiffs  were  run  over  the  tracks  of  the  Erie  railroad  and 
into  its  depot.  Only  the  small  freight  business  of  the  plaintiffs  was 
done  over  the  part  of  the  plaintifb'  road  in  question.  Since  then 
the  whole  passenger  and  freight  business  of  the  plaintiffs  has  been 
done  over  this  part  of  its  road,  and  fast  passenger  trains  have  been 
run  here.  This  has  so  changed  the  condition  of  things  that  the 
fiafety  of  the  community  demands  that  these  dangerous  grade  cross- 
ings shall  be  eliminated. 

Assuming  that  the  Legislature  might  authoidze  this*change  to  be 
made,  we  think  a  fair  construction  of  the  act  of  1892  gives  the  com- 
missioners power  to  make  the  change  in  the  general  plan  of  1893, 
and  to  compel  the  plan  so  changed  to  be  complied  with,  and  the 
roadbed  and  tracks  to  be  elevated  so  as  to  remove  the  grade  cross- 
ings in  question. 

The  Legislature  had  power  to  appoint  a  commission  and  author- 
ize it  to  take  proceedings  to  remove  grade  crossings  in  the  city  of 
Buffalo.  These  crossings  in  large  cities  are  qimsi  public  nuisances, 
and  their  abolition  is  the  subject  of  the  police  power  of  the  State, 
which  can  by  the  Legislature  provide  for  their  removal,  and  the  fran- 
chises granted  to  railroads  by  cities,  and  contracts  entered  into 
between  railroads  and  cities,  are  subject  to  the  exercise  of  such 
police  power.  The  constitutional  inhibition  upon  the  impairment 
of  contracts  and  the  taking  of  property  without  due  process  of  law, 
are  not  violated  by  the  exercise  of  such  police  power  in  securing  the 
public  safety  by  the  abolition  of  grade  crossings.  {]}few  Torh  <k 
Nmo  England  R.  R.  Co.  v.  Bristol,  151  U.  S.  556,  567;  Wabash 
R.  R.  Co.  V.  Dejumce,  167  id.  88 ;  Chicago,  etc.,  R.  R.  Co.  v. 
JS^ebraska,  170  id.  57,  74.) 

It  was  held  in  those  cases  that  it  was  not  only  within  the  power, 
but  was  also  the  duty  of  the  State,  through  its  Legislature,  to  pro- 
vide for  and  secure  to  the  community  the  safety  of  railroad  crossings 
of  streets  in  large  cities ;  that  it  was  within  the  police  power  of  the 
App.  Drv.— Vol.  LXX.        28 
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State,  and  that  it  could  not  be  contracted  away  by  any  agreement 
between  the  cities  and  the  railroad  companies ;  that  any  other  view 
involved  the  proposition  that  it  was  competent  for  the  city  and  the 
railroad  companies,  by  entering  into  agreements  between  themselves, 
to  withdraw  the  subject  from  the  reach  of  the  police  power  and  to 
substitute  their  view  of  the  public  necessities  for  those  of  the  Legis- 
lature, and  that  the  acts  passed  by  the  Legislature,  in  the  legitimate 
exercise  of  the  police  power  in  securing  public  safety  at  street  cross- 
ings by  railroads  in  cities,  were  constitutional  and  valid.  It  was  also 
held  that  this  power  might  be  exercised  through  the  medium  of  a 
commission  such  as  was  constituted  in  this  case. 

It  seems  to  us,  therefore,  that  the  only  question  here  to  be  seri- 
ously considered  is  whether  the  Legislature  has  clothed  the  defend- 
ants with  poWer  to  take  the  action  proposed,  to  make  the  change  in 
the  general  plan  already  adopted  and  require  it  to  be  complied  with 
so  that  the  tracks  of  the  plaintiffs'  railroad  shall  be  elevated  above 
the  streets  intersected  and  traversed  thereby  instead  of  crossing  and 
running  along  such  streets  at  grade.  The  language  of  the  acts  of 
the  Legislature  miglit  have  been  clearer  than  it  is,  but  we  are  of  the 
opinion  that  by  the  fair  construction  thereof  such  power  has  been 
given  the  grade  crossing  commissioners. 

Whether  the  result  of  such  change  of  plaintiffs'  tracks  and  road- 
bed will  injuriously?  affect  the  plaintiffs'  property  or  business  is  not 
for  this  court  to  consider.  That  is  a  question  which  should  be 
addressed  to  the  commission.  The  question  before  the  court  is  one 
of  power  in  the  commission  to  act,  to  take  the  proceeding  which  it 
has  instituted  and  which  the  judgment  appealed  from  enjoined. 

The  views  here  expressed  lead  to  the  conclusion  that  the  judg- 
ment appiBaled  from  was  erroneously  ordered  and  that  it  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellants  to  abide 
event. 

McLbkkak,  Speing,  Hisoock  and  Davy,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event 
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John  Clemens,  Appellant,  v.  The  American  Fire  Insurance  Com- 
pany OF  Philadelphia,  Pennsylvania,  Refepondent. 

Insurance  policy  —  what  aUegoHon  in  an  action  thei^eon  i$  insufficient  to  show  that 
proofl  of  lose  toere  served — it  must  be  aMeged  thatMxty  days  have  eiapsed  iinee 
such  service — a  plea  of  performance  must  use  the  word  "  duly.*'. 

Where,  by  the  terms  of  a  policy  of  fire  insuraiice,  the  service  of  proofs  of  loss  is 
made  a  condition  precedent  to  the  right  to  maintain  an  action  thereon,  a  com- 
plaint in  such  an  action  is  demurrable  which  contains  no  allegation  of  the 
service  of  any  proofs  of  loss,  except  that  the  plaintifT  filed  a  complete  inventory 
of  the  property  destroyed,  with  the  quantity  and  cost  of  each  article  and  the 
amount  claimed  thereon,  which  inventory  had  been  and  still  was  in  the  posses- 
sion of  the  defendant,  when  it  does  not  allege  that  duch  inventory  (which  did 
not  contain  all  the  information  required  t3  be  set  forth  in  the  proofs  of  loss) 
was  rendered  as  the  proofs  of  loss  and  that  it  was  received  and  retained  by  the 
defendant  without  objection,  and  that  the  defendant  had  required  no  further 
or  other  proofs  of  loss. 

Where  the  policy  in  suit  specifically  provides  that  the  loss  should  not  become 
payable  until  sixty  days  after  the  proofs  of  loss  are  received  by  the  company 
and  that  no  suit  shall  be  sustainable  upon  any  claim  until  after  full  compliance 
with  all  requirements  of  the  policy,  an  allegation  that  sixty  days  have  elapsed 
since  the  proofs  of  loss  were  received  by  the  defendant,  before  the  action  was 
commenced,  is  essential  to  the  sufficiency  of  the  complaint. 

A  pleader  seeking  to  take  advantage  of  section  588  of  the  Code  of  Civil  Pro- 
cedure, providmg,  *'  In  pleading  the  performance  of  a  condition  precedent  in 
a  contract,  it  is  not  necessary  to  state  the  facts  constituting  performance;  but 
the  party  may  state  generally  that  he  or  the  person  whom  he  represents,  duly 
performed  all  the  conditions  on  his  part,"  must  use  the  word  "  duly"  in  his 
allegation  of  performance. 

Appeal  by  the  plaintiflF,  John  Clemens,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  9th  day  of 
July,  1901,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Erie  Special  Term,  sustaining  a  demurrer  to  the  complaint. 

Philip  V.  FenneUyj  for  the  appellant. 

Seward  A.  Simons^  for  the  respondent. 

Williams,  J. : 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
The  action  was  brought  upon  a  policy  of  insurance  to  recover 
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for  the  loss  of  household  furniture  destroyed  by  fire.  The  demurrer 
was  upon  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  particular  points  made  were  : 
I^irst.  That  there  was  no  sufficient  allegation  of  the  rendering  of 
proofs  of  loss  to  the  defendant  pursuant  to  the  terms  of  the  policy. 
Second,  That  there  was  no  allegation  that  sixty  days  had  elapsed 
after  the  proofs  of  loss  were  received  by  the  defendant  before  the 
action  was  commenced.  These  were  conditions  precedent  to  a  right 
to  recover  in  the  action. 

I  There  was  no  specific  allegation  as  to  rendering  proofs  of  loss, 
except  that  the  plaintiff  filed  a  complete  inventory  of  the  property 
destroyed  and  injured,  with  the  quantity  and  cost  of  each  article 
and  the  amount  claimed  thereon,  which  inventory  ever  since  had 
been  and  still  was  in  the  possession  of  the  defendant. 

The  policy,  a  copy  of  which  was  annexed  to  the  complaint,  speci- 
fied in  detail  what  the  proofs  of  loss  should  contain,  and  the  inven- 
tory alleged  failed  very  materially  to  comply  with  the  provision  of 
the  policy.  It  failed  to  furnish  anything  like  the  amount  of  infor- 
mation required  by  the  specifications  as  to  the  proofs  of  loss.  If  it 
had  been  alleged  that  this  inventory  was  rendered  as  the  proofs  of 
loss,  and  that  it  had  been  received  and  retained  by  the  defendant 
without  objection  and  that  the  defendant  had  required  no  further 
or  other  proofs  of  loss  to  be  furnished,  it  might  have  been  sufficient ; 
but  the  allegation  of  the  complaint  fell  far  short  of  this.  It  was 
manifestly  insufficient  as  a  specific  allegation  of  performance  of  this 
condition  precedent  to  the  right  to  recover.  Nor  was  this  defect 
cured  by  the  general  allegation  under  section  533,  Code  of  Civil 
Procedure,  which  provides :  "  In  pleading  the  performance  of  a 
condition  precedent  in  a  contract,  it  is  not  necessary  to  state  the 
facts  constituting  performance ;  but  the  party  may  state  generally 
that  he  or  the  person  whom  he  represents,  duly  performed  all  the 
conditions  on  his  part.  If  that  allegation  is  controverted,  he  must, 
on  the  trial,  establish  performance." 

.The  word  duly  was  omitted  from  the  complaint,  and  there  was, 
therefore,  a  failure  to  comply  with  the  section  quoted,  and  plaintiff 
was  entitled  to  no  benefit  thereunder. 

The  word  duly  in  this,  and  other  like  provisions  of  the  Code,  has 
been  held  to  be  one  of  substance  and  not  of  form  merely.    {Zee 
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Sibceesseura  D" Aries  y,  Freedmcm,  53  N.  Y.  Super.  Ct.  519  ;  Baxter 
V.  Lancmter^  58  App.  Div.  380 ;  People  ex  rd,  Batchelor  v.  Bacorij 
37  id.  414;  TutOe  v.  Bobinson,  9i  Hun,  187,  189;  BrowneU  v. 
Town  of  Greenwich,  114  N.  Y.  518.) 

There  was  no  alle^^tion  in  the  complaint  that  sixty  days  had  elapsed 
since  the  proofs  of  loss  were  received  by  the  defendant  before  the 
action  was  commenced.  Such  an  allegation  was  necessary.  {Porter 
V.  Kingsbury  J  5  Hun,  598 ;  71  N.  Y.  588 ;  Beining  v.  City  of 
Buffalo,  102  id.  312.) 

In  the  first  case  it  was  held  that  a  complaint  in  an  action  upon  an 
undertaking  upon  appeal  given  pursuant  to  section  348  of  the  old 
Code,  which  failed  to  allege  service  of  notice  on  the  adverse  party 
of  the  entry  of  the  order  or  judgment  affirming  the  judgment 
appealed  from,  ten  days  before  the  commencement  of  the  action, 
was  defective ;  that  the  notice  was  a  condition  precedent  to  the 
commencement  of  the  action,  and  in  the  absence  of  the  allegation 
the  complaint  did  not  state  a  cause  of  action.  The  Code  prohibited 
the  commencement  of  the  action  until  ten  days  after  the  service  of 
the  notice. 

In  the  other  case  it  was  held  necessary  to  allege  in  the  complaint, 
in  an  action  against  the  city  for  a  tort,  the  presentation  of  the  claim 
to  the  common  council  and  the  expiration  of  forty  days  thereafter, 
before  the  commencement  of  the  action  ;  that  the  provision  of  the 
charter  requiring  such  presentation  of  claim  and  prohibiting  the 
bringing  of  the  action  until  forty  days  had  elapsed  created  a  con- 
dition precedent.  The  court  there  said,  in  referring  to  Porter  v. 
Kingsbury :  "  There  the  act  required  to  be  performed,  constituted 
no  part  of  the  cause  of  action,  but  was  provided,  as  in  this  case,  to 
shield  the  parties  liable  from  cost  and  trouble,  in  case  of  their  wil- 
lingness to  pay  the  claim  without  suit  after  notice  given.  It  is 
immaterial  whether  a  condition  be  imposed  in  the  statute  giving  a 
right  of  action,  or  be  provided  by  contract,  or  exists  by  force  of  some 
principle  of  common  or  statute  law,  the  complaint  must,  by  the 
settled  rules  of  pleading,  state  every  fact  essential  to  the  cause  of 
action,  as  well  as  those  necessary  to  give  the  court  jurisdiction  to 
entertain  the  particular  proceeding." 

In  the  case  we  are  considering  it  was  specifically  provided  by  the 
policy  that  the  loss  should  not  become  payable  until  sixty  days  after 


Digitized  by 


Google 


438  PEOPLE  V.  MILKS. 

FouBTH  Depabticent,  March  Tebm,  1902.  fVol.  70. 

proofs  of  loss  were  received  by  the  company,  and  that  no  suit 
should  be  sustainable  upon  any  claim  until  after  full  compliance 
with  all  requirements  in  the  policy. 

The  rule  laid  down  in  the  cases  cited  is  applicable  to  this  case. 

The  views  here  expressed  lead  to  the  conclusion  that  the  judg- 
ment should  be  affirmed,  with  costs. 

McLennan,  Spring,  Hiscock  and  Davy,  JJ.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  upon  payment  of  costs  of  the  demurrer  and 
of  this  appeal. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Gilbert 

Milks,  Appellant. 

Ar$on — eroBS'exami nation  of  a  icitneas  for  the  prosecution  to  show  that  he  enter- 
tained ill-feeling  toward  tJie  defendant — right  to  have  a  witness  explain  his  fail- 
ure to  earlier  disclose  his  knowledge  —  right  of  the  defendant  to  show  t?iat  one 
jointly  indicted  with  him,  and  called  as  a  witness  by  him,  had  been  acquitted. 

Where,  on  the  trial  of  an  indictment  charging  the  defendant  with  having  induced 
one  Smith  to  bum  a  barn  owned  by  the  defendant,  a  witness  for  the  People 
testifies  that  after  the  fire  the  defendant  requested  him  to  go  and  see  Smith 
and  ascertain  whether  the  latter  had  disclosed  any  information  about  the  fire, 
it  is  error  for  the  court  to  refuse  to  allow  the  defendant  to  cross-examine  the 
witness  as  to  whether  tliere  had  not  been  some  trouble  between  his  family  and 
the  defendant  and  whether  the  witness  did  not  entertain  ill-feeling  toward  the 
defendant. 

Where  a  witness  who  testified  on  behalf  of  the  defense,  that  upon  the  night  of 
the  fire  he  saw  Smith  at  such  a  place  that  it  would  have  been  practically 
impossible  for  him  to  have  started  the  fire,  is  cross-examined  by  the  district 
attorney  concerning  his  failure  to  disclose  such  knowledge  earlier  in  the  litiga- 
tion, so  vigorously  as  to  seriously  affect  his  credibility,  the  defendant's  counsel 
should,  upon  the  redirect  examination  of  the  witness,  be  permitted  to  ask  him 
to  explain  why  he  had  not  sooner  disclosed  his  knowledge. 

Where  Smith,  who  had  been  jointly  indicted  with  the  defendant  and  who  had 
been  tried  and  acquitted,  was  sworn  on  behalf  of  the  defendant,  and  it 
appeared  that  the  jury  knew  that  he  and  the  defendant  were  jointly  indicted, 
but  did  not  know  that  he  was  acquitted,  the  court  considered  that  the  defend- 
ant was  entitled  to  present  that  fact  to  the  jury,  in  order  that  it  might  not 
appear  that  Smith  had  a  vital  personal  interest  in  establishing  the  defendant's 
innocence. 
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Appeal  by  the  defendant,  Gilbert  Milks,  from  a  judgment  of  the 
Coantj  Court  of  Cattaraugus  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Cattaraugus  on 
the  14th  day  of  June,  1901,  upon  the  verdict  of  a  jury  convicting 
him  of  the  crime  of  arson  in  the  third  degree,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  14th  day  of  June,  1901, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

M.  B.  Jewellj  for  the  appellant 

J.  M.  Congdon  and  Oeorge  W.  CoUy  for  the  respondent. 

HrscocK,  J.: 

The  defendant  was  jointly  indicted  with  one  Mitchell  Smith  for 
having  upon  June  4,  1898,  set  fire  to  a  certain  barn  which  was  the 
property  of  said  Milks.  He  was  tried  separately  and  apart  from 
Smith.  He  was  convicted  upon  a  previous  trial,  but  such  conviction 
was  reversed  by  this  court. 

Milks  was  several  miles  away  from  the  place  of  the  fire  at  the 
time  it  occurred,  and  the  theory  of  the  prosecution  is  that  he  pro- 
cured Smith  to  set  fire  to  the  barn  and  other  buildings  which  were 
burned  with  it. 

'Although  it  does  not  appear  in  the  record,  it  did  appear  without 
contradiction  upon  the  argument  that  Smith  upon  a  second  trial 
has  been  acquitted.  We,  therefore,  start  out  with  the  somewhat 
incongruous  and  illogical  condition  that  Smith,  who  was  charged 
with  actually  having  applied  the  match  to  the  buildings,  has  been 
found  by  the  jury  not  to  have  done  so,  and  that  the  defendant,  who 
is  charged  with  having  fired  said  buildings  only  and  solely  through 
the  hand  of  Smith,  is  found  to  have  committed  such  act. 

Defendant's  counsel  has  urged  with  great  vigor  and  earnestness 
that  upon  the  merits  the  evidence  in  this  case  was  not  sufficient  to 
sustain  the  verdict  of  the  jury,  and  that  the  latter  should  be  set  aside 
as  against  the  weight  of  evidence.  The  conclusions  we  have  reached 
as  to  the  merit  and  correctness  of  certain  objections  and  exceptions 
taken  upon  the  trial  in  behalf  of  the  defendant,  render  it  unneces- 
sary for  us  to  pass  upon  such  contention.  As  leading  up  to  and 
bearing  upon  the  review  of  the  exceptions  referred  to,  however,  we 
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not  only  maj  bnt  should  bear  in  mind  that  the  evidence  certainly 
presented  a  very  close  question  of  fact  as  to  the  guilt  of  the  accused. 
The  decision  as  to  his  guilt  or  innocence  upon  the  testimony  ottered 
called  for  the  most  careful  deliberation  and  well-directed  considera- 
tion by  the  jury.  In  addition  to  the  fact,  not  at  all  uncommon,  that 
the  evidence  against  him  was  purely  circumstantial,  a  large  portion 
of  testimony  which,  from  its  nature,  must  have  had  great  weight 
with  the  jury,  related  to  defendant's  alleged  attempts  to  bribe  wit- 
nesses and  suppress  evidence.  Some  of  the  latter  certainly  crowded 
to  the  border  line  of  competency. 

We  refer  to  these  features  as  indicating  the  great  degree  of 
protection  from  the  erroneous  omission  and  rejection  of  evidence  to 
which  the  defendant  was  entitled.  Upon  a  trial  where  the  testi- 
mony was  so  conflicting  an  error  which,  in  some  other  case  could  be 
regarded  as  immaterial,  might  easily  be  suf&cient  to  supply  the  little 
additional  weight  necessary  to  turn  the  verdict  against  him.  The 
presumption  always  applicable  unless  clearly  rebutted  by  the  record, 
that  an  error  committed  against  the  defendant  upon  a  criminal  trial 
is  material  and  harmful,  especially  applies  to  this  case. 

In  three  instances  evidence  sought  by  the  defendant  was,' upon 
the  objection  of  the  People,  excluded  by  the  learned  county  judge, 
and  in  our  opinion  error  thereby  was  committed. 

One  Fuller,  having  been  sworn  in  behalf  of  the  People,  testified 
to  alleged  conversations  with  the-defendant  after  the  fire,  in  which 
the  latter  in  substance  raised  the  question  whether  Smith  had 
disclosed  information  about  the  fire,  and  procured  said  Fuller  to 
go  and  see  the  latter  upon  this  subject.  Fuller  was  a  connection 
by  marriage  of  the  defendant.  His  evidence  was  quite  long,  and, 
if  believed,  tended  strongly  to  prove  guilty  relations  by  the  defend- 
ant to  the  fire.  In  fact,  there  was  no  one  witness  in  our  opinion 
whose  testimony,  if  believed,  was  liable  to  be  more  potential 
against  the  prisoner.  Upon  the  cross-examination  defendant's 
counsel  sought,  first,  to  show  that  there  had  been  trouble  between 
the  latter  and  a  brother  of  the  witness  who  was  sworn  upon  the 
former  but  not  upon  this  trial.  Such  evidence  as  was  then  asked 
for  was  objected  to  and  properly  excluded.  The  defendant's 
counsel  then  asked  these  questions :  "  Q.  Did  you  understand  that 
at  one  time  Gilbert  Milks  had  been  instrumental  in  getting  your 
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brother  Wilson  D.  Fuller  indicted  for  selling  hard  eider  and  by 
reason  of  that  do  you  entertain  some  hard  feelings  against  Milks?" 

The  district  attorney  "  objected  to  the  first  part  of  the  question, 
and  the  court  sustained  the  objection  and  the  defendant  duly 
excepted." 

It  was  then  asked :  "  Q.  Did  you  know  that  there  had  been 
some  trouble  between  Milks  and  your  family  in  the  past  ? "  This 
question  was  objected  to  and  excluded. 

We  are  unable  to  formulate  any  sufficient  reason  for  excluding 
this  evidence.  The  first  question  fairly  called  for  the  attitude  of 
the  witness  toward  the  man  against  whom  he  was  testifying.  It 
not  only  was  not  objectionable,  but  eminently  proper  to  embody  in 
the  question  calling  for  his  feelings  the  further  query  as  to  the 
cause  upon  which  they  were  based. '  We  know  of  no  more  ele- 
mentary rule  than  that  one  of  the  chief  purposes  of  a  cross- 
examination  is  to  disclose  the  situation  and  disposition  of  a  witness, 
whether  friendly  or  unfriendly,  towards  the  respective  parties  to 
the  litigation  in  which  he  is  testifying.  In  this  case,  with  the 
presumption  which  would  naturally  arise  in  the  minds  of  jury- 
men, that  on  account  of  his  relations  with  defendant  he  would  be 
favorably  predisposed  towards  him,  it  was  most  appropriate  that  an 
opportunity  should  be  offered  to  disclose,  if  possible,  that  this  was 
incorrect  and  that  his  attitude  was  really  one  of  unfriendliness. 

One  Perkins  was  called  in  behalf  of  the  defense  to  testify  that 
upon  the  night  of  the  fire  he  saw  Smith  at  such  a  locality  as 
practically  to  have  rendered  it  impossible  for  him  to  have  started 
the  conflagration  as  claimed  by  the  prosecution.  The  district  attor- 
ney most  vigorously  and  pointedly  cross-examined  this  witness  as 
to  his  failure  to  disclose  this  knowledge  and  information  earlier  in 
the  litigation.  His  cross-examination  tended  to  raise  a  serious  doubt 
as  to  the  probability  of  this  witness  having  maintained  silence  so 
long  if  he  really  possessed  the  knowledge  in  question.  Upon  the 
re-direct  examination,  the  counsel  who  had  called  the  witness 
sought  to  have  him  explain  why  he  had  not  so  disclosed  his 
information  that  it  might  be  earlier  utilized  by  the  defendants  who 
were  ,on  trial.  This  evidence  was  objected  to  and  excluded,  and 
thereby  we  think  another  simple  and  elementary  rule  in  regard 
to   the  examination  of   witnesses  was  violated.     The  evidence  of 
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this  witness,  if  it  was  trae,  was  of  great  importance  to  defendant. 
The  counsel  for  the  People  had  by  his  cross^xamination  apparently 
seriously  affected  his  credibility,  and  it  was  justly  due  to  the 
defendant  that  he  might  call  upon  the  witness  to  give  any  explana- 
tion which  would  reinstate  him  in  the  good  opinion  of  the  jury. 
The  district  attorney  rather  seeks  to  sustain  these  rulings  upon 
the  theory  that  it  would  be  impossible  for  the  witness  to  give  any 
reasonable  or  decent  excuse  for  his  reticence  under  the  circum- 
stances ;  also  that  the  defendant's  counsel  in  one  of  his  questions 
indicated  the  excuse  which  witness  would  have  given,  and  that  if  so 
given  it  would  have  been  clearly  frivolous.  As  to  the  latter,  we  do 
not  think  it  can  be  assumed  that  the  witness  would  necessarily  have 
given  an  excuse  framed  in  the  words  of  counsel's  question,  and  as 
to  the  former,  we  think  it  was  his  privilege  to  give  his  excuse  and 
let  the  jury  pass  upon  its  efficacy. 

Defendant  called  as  a  witness  in  his  behalf  Smith,  who  was 
jointly  indicted  with  him  for  causing  this  fire,  and  who  gave  evi- 
dence which,  if  true,  absolutely  entitled  defendant  to  an  acquittal. 
The  latter's  counsel  sought  to  show  that  Smith  had  been  tried  upon 
the  indictment  against  him  and  acquitted,  and  this  evidence  was 
objected  to  and  excluded. 

"We  do  not  believe  that  this  evidence  was  competent  as  offering  a 
legal  bar  to  the  conviction  of  this  defendant  as  suggested  by  counsel. 
We  do,  however,  think  that  the  evidence  was  proper  for  the  pur- 
pose of  disclosing  the  situation  of  Smith  as  a  witness.  We  have  no 
doubt  from  the  record  that  the  jury  was  fully  apprised  of  the  fact 
that  Smith  and  the  defendant  were  jointly  indicted.  The  fact  of 
the  acquittal  of  the  witness  does  not  appear  anywhere  in  the  record. 
Apparently  he  occupied  the  stand  as  a  witness  who  had  a  vital  per- 
sonal interest  in  establishing  that  the  defendant  was  not  guilty  upon 
the  theory  claimed  by  the  prosecution.  We  think  that  it  was  very 
proper,  under  all  of  tlie  circumstances  of  this  case,  that  it  should  be 
made  to  appear  that  he  had  no  such  personal  interest,  and  that, 
therefore,  his  testimony  was  not  subject  to  the  discrediting  consider- 
ation of  bias  in  that  respect. 

For  these  reasons,  we  conclude  that  the  judgment  of  conviction 
and  order  denying  the  motion  for  new  trial  should  be  reversed  and 
a  new  trial  granted. 
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Judgment  of  conviction  and  order  denying  motion  for  new  trial 
reversed  and  new  trial  ordered  and  proceeding  remitted  to  the 
clerk  of  Cattaraugus  county,  pursuant  to  section  547,  Code  of  Crim- 
inal Procedure. 

McLennan,  Spring,  Wiluams  and  Davy,  JJ.,  concurred. 

Judgment  of  conviction  and  order  denying  motion  for  new  trial 
reversed  and  new  trial  ordered,  and  proceeding  remitted  to  the 
clerk  of  Cattaraugus  county,  pursuant  to  section  547  of  the  Code  of 
Criminal  Procedure. 


George  T.  Chester,  Individually  and  as  Executor,  etc.,  of  Mary 
P.  Chester,  .Deceased,  Respondent,  v,  Buffalo  Cajr  Manufac- 
turing Company  and  Others,  Appellants. 

Corporation — i^nis  of  stock  paid  for  out  of  surplus  earnings — token  it  goes  to  a  life 
tenant  and  when  to  remaindermen — token  a  legatee  under  tke  toiU  of  tJie  original 
owner  kaving  consented  to  a  division  of  tke  stock  bettoeen  kimself  and  tke  other 
remaindermen,  cannot  recover  it  as  suck  legatee  or  as  executor  or  as  legatee  of  tke 
life  tenant — a  surrogate's  decree  on  tke  final  accounting  of  the  executors  of  kis 
testator  is  binding  on  him — wkat  proof  of  ignorance  of  tke  manner  of  issue  of  tke 
stock  is  insufficient. 

A  corporation  having  a  surplus  of  accumulated  profits  may,  within  the  limits  of 
good  faith,  either  distribute  it  as  dividends  or  retain  it  and  convert  it  into 
capital.  The  substance  and  intent  of  the  action  of  the  corporation,  as  evi- 
denced by  its  treatment  of  the  surplus  and  its  resolutions  in  issuing  new  stock 
against  such  surplus,  will  be  considered  by,  if  it  does  not  control,  the  courts 
in  deciding  whether  or  not  the  new  stock  is  dividend,  and  hence  income  belong- 
ing to  a  life  tenant 

If  the  corporation  pays  money  or  issues  stock  as  a  distribution  of  profits  it  will 
ordinarily  go  to  the  life  tenant,  but  if  it  issues  stock  as  capital  and  appropriates 
its  surplus  as  an  increase  of  the  capital  stock,  such  issue  will  be  held  to  inure 
to  the  benefit  of  the  remaindermen. 

A  testator,  who  left  surviving  him  a  widow,  a  son  and  three  daughters,  gave  his 
residuary  estate  to  his  wife  during  her  life  with  the  remainder  to  his  four  chil- 
dren equally.  Included  in  the  residuary  estate  were  sixty  shares  of  the  capital 
stock  of  a  corporation,  which  had  a  capital  stock  of  |40,000  and  for  many  years 
prior  to  the  death  of  the  testator  had  allowed  its  earnings  to  accumulate.  At 
the  time  of  the  testator's  death  the  accumulated  surplus  amounted  to 
$289,341.88,  which  surplus  was  then  permanently  invested  in  the  business  of 
the  corporation.    After  the  testator's  death,  and  during  the  lifetime  of  the 
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widow,  the  corporation  declared  and  paid  frequent  cash  dividends  upon  the 
stock.  It  also  issued  two  thousand  one  hundred  shares  of  additional  stock 
and  divided  two  thousand  of  them  among  its  stockholders  who  paid  nothing 
therefor.  The  agreement  of  the  stockholders  consenting  to  the  issue  of  the 
additional  stock  and  the  action  of  the  trustees  of  the  corporation  directing  its 
issue  denominated  the  transaction  as  an  *'  increase  of  capital  stock."  At  the 
time  the  additional  stock  was  issued,  the  accumulated  surplus  of  the  corpora- 
tion amounted  to  $448,080.57.  A  few  days  hefore  the  issue  of  such  stock  the 
corporation  paid  to  its  stockholders  $80,000  in  cash,  declaring  such  payment  to 
be  a  dividend. 

Held,  that  the  additional  shares  were  intended  to  be  and  were  issued  to  represent 
an  accretion  to  the  permanent  working  capital  of  the  corporation  and  did  not 
constitute  a  dividend  of  income;  that,  for  this  leason,  the  three  hundred 
additional  shares  apportioned  to  the  testator's  estate  belonged  to  the  remainder- 
men and  not  to  the  life  tenant. 

After  the  widow's  death  one  of  the  executors  and  trustees  under  the  testator's 
will,  wrote  to  the  testator's  son,  who  was  also  an  executor  and  trustee  under 
the  will,  stating  that  the  testator's  estate  owned  three  hundred  and  sixty  shares 
of  the  capital  stock  of  the  corporation  in  question,  viz.,  the  sixty  original 
shares  and  the  three  hundred  additional  shares,  and  that  for  the  purpose  of 
securing  an  adjustment  and  settlement  of  matters  as  executor  and  trustee  of 
the  testator  he  would  offer  the  stock  for  sale  at  public  auction.  The  wife  of 
the  testator's  son,  to  whom  he  had  previously  transferred  all  his  interest  in  his 
father's  estate,  thereupon  presented  a  petition  to  the  Surrogate's  Court  alleg- 
ing that  as  assignee  of  her  husband's  interest  in  his  father's  estate  she  was  the 
owner  of  ninety  shares  of  such  stock  and  that  she  did  not  wish  to  have  such 
ninety  shares  sold,  but  desired  to  keep  the  same  as  an  investment,  and  she 
requested  that  the  executors  bo  compelled  to  show  cause  why  they  should  not 
deliver  over  to  her  such  ninety  shares  of  stock.  The  testator's  son  joined  in 
the  petition,  stating  that  he  had  read  it  and  that  the  same  was  true,  and  that 
he  desired  that  the  prayer  of  the  petition  be  granted.  An  order  was  issued 
restraining  the  executor  from  selling  the  said  ninety  shares  of  stock  until  the 
further  order  of  the  court.  No  further  proceedings  were  had  in  the  Surro- 
gate's Court,  but  by  an  arrangement  between  the  parties  the  certificate  for 
three  hundred  and  sixty  shares  was  surrendered  to  the  corporation  and  four 
new  certificates  of  ninety  shares  each  were  issued  to  the  wife  of  the  testator's  son 
and  to  the  testator's  three  daughters.  Thereafter  the  testator's  son,  his  wife 
and  the  testator's  three  daughters  signed  an  acknowledgment  that  the  execu- 
tors and  trustees  ''have  fully  and  satisfactorily  accounted  to  us  as* the  heirs 
and  next  of  kin  of  said  deceased  for  all  moneys  and  property  held  by  them  as 
such  Executors  and  Trustees,"  and  consented  to  the  entry  of  a  decree  dis- 
charging the  executors  and  trustees  from  any  and  all  liability  or  accountability 
to  such  heirs.  The  decree  entered  upon  such  consent  adjudged  that  the  execu- 
tors and  trustees  thereby  were  "finally  released,  exonerated  and  discharged 
as  the  executors  and  trustees  of  and  from  any  and  all  liability  and  accounta- 
bility to  said  interested  persons." 
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Subsequently  the  testator's  son  brought  an  action  to  establish  title  to  the  two 
hundred  and  twenty-five  shares  of  additional  stock  distributed  to  his  three 
Bisters,  claiming  such  stock  in  a  three-fold  capacity,  namely,  as  assignee  under  a 
reassignment  from  his  wife  of  his  interest  in  his  father's  estate,  as  executor 
under  his  mother's  will,  and  as  specific  legatee  under  such  will  of  all  her  interest 
in  the  stock  of  the  corporation.  He  also  contended  that,  at  the  time  of  the 
proceedings  in  the  Surrogate's  Court  and  the  distribution  of  the  stock  among 
his  wife  and  his  three  sisters,  he  was  ignorant  of  the  facts  surrounding  the 
issue  of  the  disputed  stock  and  did  not  know  his  rights  therein. 

Edd,  that  he  could  not  maintain  the  action  in  the  first  capacity,  as,  if  the  stock 
belonged  to  his  father's  estate,  it  had  concededly  been  properly  distributed; 

That,  as  it  did  not  appear  that  there  were  any  creditors  of  his  mother's  estate  or 
that  there  were  any  other  persons  who  claimed  to  have  derived  any  interest  in 
the  stock  through  her,  his  qualified  .title  as  executor  under  his  mother's  will 
became  merged  in  his  beneficial  interest  as  legatee  under  such  will  and  that,  if 
such  stock  belonged  to  his  mother's  estate,  he  would  be  entitled  to  it  as  an 
individual  rather  than  as  an  executor; 

That  the  plaintiff,  having  consented  to  the  distribution  of  the  stock  among  his 
wife  and  three  sisters,  upon  the  theory  that  it  constituted  part  of  his  father's 
estate,  could  not  subsequently  insist  that  the  stock  was  a  part  of  his  mother's 
estate; 

That  the  decree  discharging  the  executors  and  trustees  was  an  adjudication  that 
the  division  of  the  stock  was  proper  and  that  such  decree  was  binding  upon  the 
plaintiff  in  favor  of  the  other  legatees; 

That  the  contention  that,  at  the  time  the  stock  was  divided  among  the  plaintiff's 
wife  and  his  three  sisters,  he  was  ignorant  of  the  facts  which  attended  the 
issue  of  the  additional  stock  was  not  supported  by  the  facts  found. 

Williams,  J.,  dissented. 

Appeal  by  the  defendants,  the  Buffalo  Car  Manufacturing  Com- 
pany and  others,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Erie  on  the  5th  day  of  July,  1901,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  Erie  Special  Term. 

Addbert  Moot^  for  the  appellants. 

Frank  C.  Ferguson^  for  the  respondent. 

HiscooK,  J. : 

The  principal  question  involved  upon  this  appeal  is  whether  300 
shares  of  capital  stock  issued  by  the  defendant  car  company  in  Jan- 
nary,  1893,  against  an  accumulated  surplus,  is  to  be  regarded  as  a 
dividend  and  belonging  to  the  life  tenant  under  a  will,  or  whether  it 
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is  to  be  regarded  as  part  of  the  principal  of  the  estate  and  belong- 
ing to  the  reinaindernieu.  There  ai'e  other  qaestions,  but  thej  are 
minor  and  incidental  to  this  one. 

The  learned  trial  justice  has  fotind  upon  the  issue  above  sn^ested 
in  favor  of  the  life  tenant  and  plaintiff  as  her  legatee  and  against  the 
remaindermen.  We  are  unable,  however,  to  agree  with  the  result 
thus  reached  by  him.  We  think  the  facts  found  in  much  detail  do 
not  warrant  such  conclusion,  and  that  under  the  features  of  this  case 
it  leads  to  results  which  ai*e  unnatural  and  inequitable.  We  think 
that  the  stock  was  not  a  dividend  and  income  belonging  to  the  life 
tenant,  also  that  plaintiff  is  prevented  from  asserting  such  claim  by 
reason  of  certain  settlements  and  surrogate's  decrees  to  which  he 
was  a  party. 

Thomas  Chester,  the  administration  of  whose  estate  presents  this 
controversy,  died  February  18,  1884,  leaving  him  surviving  his 
widow,  Mary  P.  Chester,  and  his  children,  the  plaintiff  and  the 
individual  defendants.  He  left  a  last  will  and  testament  which  was 
duly  admitted  to  probate,  and  which,  so  far  as  important  here,  after 
certain  specific  legacies  not  affecting  the  stock  in  issue,  contained 
this  clause ;  "  I  give,  devise  and  bequeath  all  and  singular  the  rest,, 
residue  and  remainder  of  my  property  and  estate,  both  real  and  per- 
sonal, unto  my  beloved  wife,  Mary  P.  Chester,  for  her  use  and 
benefit  during  the  full  term  of  her  natural  life  but  no  longer." 

Then  followed  remainder  in  said  property  to  his  said  four  chil- 
dren, to  be  divided  and  distributed  to  and  among  them  equally^ 
share  and  share  alike,  upon  the  death  of  his  wife. 

The  will  appointed  the  plaintiff  and  James  F.  Chard,  husband 
of  the  defendant  Elizabeth  Chard,  executors  thereof. 

The  widow,  Mary  P.  Chester,  died  February  16, 1897.  She  left 
a  will  which  was  admitted  to  probate  September  25,  1897,  whereby 
she  appointed  plaintiff  sole  executor,  and  devised  and  bequeathed  ta 
him  the  greater  part  of  her  property  and  estate,  and  expressly 
including  all  of  her  interest  in  the  stock  of  the  Buffalo  Car  Manu- 
facturing Company. 

At  the  time  of  his  death  Thomas  Chester  was  the  owner  of 
sixty  shares  of  the  capital  stock  of  the  defendant  car  company, 
each  share  being  of  the  par  value  of  $100,  and  the  total  capital 
stock  being  $40,000.     Said  company  had  only  declared  one  dividend 
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while  testator  was  alive  and  the  holder  of  its  stock,  but,  as  expressly 
found  by  the  trial  court,  ^^  a  large  surplus  of  earnings  had  been 
allowed  to  accumulate  in  the  operation  of  said  corporation."  Its 
statement  or  inventory  of  January  5,  1884  (just  before  testator's 
death),  showed  an  accumulated  surplus  above  the  original  capital 
stock  of  $289,341.88.  After  the  testator's  doath,  and  down  to  the 
death  of  his  widow,  the  life  tenant,  it  at  frequent  intervals  declared 
large  cash  dividends,  at  first  upon  the  original  60  shares  held  by 
testator  and  subsequently  upon  the  360  sliares  which  included  the 
stock  issue  in  dispute.  These  dividends  were  all  paid  or  conceded 
to  belong  to  the  widow,  although,  as  matter  of  fact,  she  did  make 
provision  whereby  a  large  portion  of  them  were  ultimately  paid  to 
and  enjoyed  by  her  four  children.  These  dividends,  during  the 
period  in  question,  amounted  to  $93,450.  Notwithstanding  their 
payment,  it  appears  that  at  the  time  the  stock  issue  in  question  was 
made,  the  accumulated  surplus  of  the  uar  company  was  $443,030.57^ 
or  $153,688.69  more  than  at  the  date  of  death  of  the  testator. 
Such  amount  of  increase,  however,  was  subsequently  and  during  the 
life  of  Mrs.  Chester  largely  distributed  and  reduced  by  cash  divi- 
dends of  which  she  had  the  benefit. 

Said  testator  left  other  valuable  property,  tlie  income  of  which  his 
widow  was  entitled  to,  and  consideration  of  which  we  do  not  regard 
as  of  importance  here. 

Shortly  after  his  death  the  certificate  for  the  original  60  shares 
of  stock  standing  in  his  name  was  surrendered  by  the  executor 
Chard  and  canceled,  and  a  new  certificate  for  said  shares  issued  in 
form  to  the  estate  of  Thomas  Chester,  and  when  the  additional  300 
shares  were  issued  it  was  by  a  certificate  running  to  the  estate  of 
Thomas  Chester  and  delivered  to  said  executor. 

Prior  to  and  as  authority  for  the  increase  in  the  capital  stock  of 
said  car  company,  upon  January  7,  1893,  the  stockholders  therein 
signed  an  agreement  which  recited  tliat  they  "hereby  mutually 
agree  one  with  another  to  increase  the  capital  stock  of  the  said  com- 
pany from  forty  thousand  dollars  ($40,000.00),  consisting  of  four 
hundred  shares  of  one  hundred  ($100.00)  par  value  each,  to  two 
hundred  fifty  thousand  dollars  ($250,000.00),  consisting  of  twenty- 
five  hundred  shares  of  one  hundred  dollars  ($100.00)  par  value  each, 
one  hundred  shares  of  which  said  stock  shall  be  held  in  the  treasury 
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of  said  company  and  be  sold  by  the  trnstees  as  they  may  decide  to 
some  railroad  party,  which  shall  be  for  the  best  interests  of  the  com- 
pany, the  balance  of  the  increased  stock  to  be  divided ^o  rata  among 
the  stockholders  of  the  said  company  according  to  their  present 
holdings."  This  action  was  followed  np  by  a  meeting  of  the  trus- 
tees of  said  car  company  held  Jannary  14,  1893,  at  which,  as  specifi- 
cally found  by  the  trial  judge,  "  the  capital  stock  of  the  BuflEalo  Car 
Manufacturing  Company  was  increased  from  $40,000.00,  consisting 
of  four  hundred  (400)  shares  of  the  par  value  of  $100.00  each,  to 
$250,000.00,  consisting  of  twenty-five  hundred  (2,500)  shares  of  the 
par  value  of  $100.00  each.  *  *  *  That  no  new  naoney  or  prop^ 
erty  was  contributed  by  any  stockholder  at  the  time  of  said  increase 
of  stock."  Thereafter  the  certificate  for  the  300  shares  in  question 
was  issued. 

There  have  been  various  disagreements  and  controversies  between 
plaintiff  and  his  sisters,  the  defendants,  over  the  estate  of  their 
father.  We  do  not  deem  it  material  to  go  into  the  details  of  any  of 
them  except  the  ones  which  specially  relate  to  the  disposition  and 
division  of  this  stock. 

While  the  will  of  Thomas  Chester  did  not  specifically  name  and 
appoint  his  executors  also  trustees,  they  were  still  treated  as  such. 
A  fair  construction  of  the  will  and  the  administration  of  the  prop- 
erty as  between  the  life  tenant  and  the  remaindermen  properly 
called  upon  them  to  act  as  such.  In  addition  to  this,  by  the  specific 
request  of  the  widow,  the  conduct  of  the  other  parties  and  the 
decrees  of  the  Surrogate's  Court  they  were  upon  all  sides  treated 
and  regarded  as  trustees  as  well  as  executors.  The  plaintiff  at  some 
time  transferred  all  of  his  interest  in  his  father's  estate  to  his  wife, 
Helen  R.  Chester.  In  September,  1897,  the  executor  Chard  wrote 
plaintiff  a  letter  commencing  ^^  You  will  remember  that  the  estate 
of  Thomas  Chester  owns  three  hundred  and  sixty  shares  of  the  cap- 
ital stock  of  the  Buffalo  Car  Manufacturing  Company,"  and  then 
stating  that  for  the  purpose  of  securing  an  adjustment  and  settle- 
ment of  matters  as  executor  and  trustee  of  Thomas  Chester  he 
should  offer  said  stock  for  sale  at  public  auction  at  a  given  date. 

Thereupon  plaintiff's  wife,  as  his  assignee,  instituted  proceedings 
in  the  Surrogate's  Court  of  Erie  county  setting  forth  various  facts  in 
regard  to  the  death  of  Thomas  Chester,  the  administration  of  his 
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estate,  the  provisions  of  his  will,  the  assignment  to  her  of  plaintiff's 
interest  in  said  estate  and  that  one  of  the  items  of  property  in  the 
hands  of  the  executors  was  said  360  shares  of  the  capital  stock  of 
the  Buffalo  Car  Manufacturing  Company.  Her  petition  then  further 
referred  to  the  receipt  of  the  letter  just  mentioned  from  the  execu- 
tor Chard  alleging  "  that  as  the  assignee  of  the  interest  of  the  said 
George  T.  Chester  in  the  estate  of  his  said  father  Thomas  Chester, 
deceased,  she  became  and  is  now  the  owner  of  ninety  (90)  shares  of 
the  said  three  hundred  and  sixty  (360)  shares  of  the  Buffalo  Car 
Manufacturing  Company's  stock.  That  she  does  not  desire  to  have 
her  said  ninety  shares  (90)  shares  sold  but  wishes  to  keep  same  as  an 
investment."  Upon  her  petition  she  requested  that  the  executors 
of  the  will  of  Thomas  Chester  be  compelled  to  show  cause  why 
they  should  not  deliver  over  to  her  "  her  aforesaid  ninety  (90)  shares 
of  the  capital  stock  of  the  Buffalo  Car  Manufacturing  Company," 
and  that  in  the  meantime  they  might  be  enjoined.  George  T.  Ches- 
ter, although  having  assigned  his  interest  in  said  estate  and  stock, 
joined  in  his  wife's  petition,  saying  "  that  he  has  read  the  foregoing 
petition  of  his  wife  Helen  Reid  Chester,  and  that  the  same  is  true. 
That  he  desires  that  the  prayer  of  the  said  petitioner  be  granted." 
Upon  this  petition  an  order  to  show  cause  was  granted  and  Chard 
was  restrained  from  selling,  disposing  of  or  incumbering  the  said 
ninety  shares  of  stock  until  the  further  order  of  the  court.  No 
further  proceedings  in  Surrogate's  Court  appear  to  liave  been  had. 
An  arrangement,  however,  was  made  by  the  parties  amongst  them- 
selves which  resulted  in  the  certificates  for  the  three  hundred  and 
sixty  shares  of  stock  being  delivered  to  the  company  for  cancella- 
tion, and  upon  September  30,  1897,  four  new  certificates  of  ninety 
shares  each  were  issued  in  place  thereof  to  plaintiff's  wife  and  the 
individual  defendants  herein  respectively. 

After  such  arrangement  and  division  of  said  stock  amongst  said 
four  people,  and  in  November,  1898,  upon  an  acknowledgment 
signed  by  the  three  defendant  heirs  and  also  by  plaintiff  and  his 
wife,  that  James  F.  Chard  and  George  T.  Chester,  "  as  the  Executors 
and  Trustees  of  the  Will  of  Thomas  Chester  *  *  *  have 
fully  and  satisfactorily  accounted  to  us  as  the  heirs  and  next  of  kin 
of  said  deceased  for  all  moneys  and  property  held  by  them  as 
App.  Div.— Vol.  LXX.  29 
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siicli  Executors  and  Trustees ; "  and,  upon  the  express  consent  that 
said  Chard  and  Chester  might  have  a  decree  made  and  entered  dis- 
charging them  of  and  from  any  and  all  liability  or  accountability  to 
his  heirs  without  further  accounting,  a  decree  was  duly  entered  in 
the  Surrogate's  Court  of  Erie  county  upon  the  petition  of  said 
executors,  ordering  and  decreeing  that  said  Chard  and  Chester 
should  be  and  thereby  were  "  finally  released,  exonerated  and  dis- 
charged as  the  executors  and  trustees  of  and  from  any  and  all  liabil- 
ity and  accountability  to  said  interested  persons." 

The  trial  court  found  that  the  plaintiff  "  had  no  knowledge  of  the 
declaration  of  said  stock  dividend,  nor  of  the  increase  of  stock,  nor 
of  the  issuing  of  said  certificate  for  three  hundred  (300)  shares 
*  *  *  and  did  not  know  of  the  increase  of  said  stock  until  after 
the  death  of  the  said  Mary  P.  Chester." 

Sometime  before  the  commencement  of  this  action  the  car  com- 
pany, having  disposed  of  a  part  of  its  business  and  assets,  entered 
upon  a  course  of  liquidation. 

Upon  these  and  many  other  facts  which  it  is  impossible  to  reca- 
pitulate in  detail,  the  learned  trial  court  found  that  said  300  shares 
of  the  new  stock  "  represented  and  was  a  payment  and  distribution 
of  income  upon  and  from  the  sixty  (60)  shares  of  stock  of  which  the 
said  Thomas  Cliester  died  possessed  and  owning  at  the  time  of  his 
death."  In  accordance  with  such  finding  of  fact  he  reached  the 
conclusion  of  law  that  plaintiff  was  entitled  to  recover  from  his 
three  sisters  the  225  shares  of  stock  delivered  to  tliem  under  the 
arrangement  hereinbefore  referred  to  and  was  entitled  to  have  them 
and  also  tlie  car  company  account,  and  be  held  liable  for  all  divi- 
dends paid  to  such  sisters,  respectively,  on  such  portion  of  said  300 
sliares  so  delivered  to  them. 

As  we  indicated  in  the  beginning,  we  do  not  come  to  the  decision 
of  this  appeal  with  the  feeling  that  there  is  any  strong  and  predom- 
inating equity  inherent  in  plaintiflPs  claim  and  theory.  And  in 
saying  this,  we  overlook  entirely  its  incidental  surroundings.  We 
disregard  the  fact  that  plaintiff  comes  as  the  legatee  of  the  life 
tenant,  whose  death  has  terminated  any  use  or  need  by  her  for 
this  property  viewed  as  income,  seeking  through  the  intervention  of 
her  will  to  procure,  as  against  his  sisters,  an  imequal  distribution  of 
his  father's  estate.     Upon  the  other  hand,  we  hold  ourselves  subject 
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to  the  same  equitable  consideration  which  should  prevail  if  the  life 
tenant  herself  were  here  seeking  for  a  full  admeasurement  of  the 
provisions  made  and  intended  by  her  husband  for  her  support  dur- 
ing her  life.  Being  so  guided,  we  still  think  that  during  her  life 
without  the  stock  in  dispute,  there  was  worked  out  a  liberal  fulfill- 
ment of  the  bequest  to  her  of  the  income  upon  her  husband*s  stock 
in  this  company.  Estimated  from  the  dividends  declared  upon  the 
Cliester  stock  and  the  other  figures  found,  the  company  made  earn- 
ings and  profits  during  the  life  tenancy  of  Mrs.  Chester  amounting 
to  the  neighborhood  of  $700,000.  With  her  husband's  death  it 
apparently  entered  upon  a  new  policy  of  distributing  in  cash  divi- 
dends amongst  its  stockholders  substantially  all  of  its  profits.  We 
thus  find  that  its  surplus  between  his  and  her  death  had  only 
increased  $72,000.  All  of  the  remainder  of  these  tremendous  earn- 
ing and  profits  had  been  distributed  in  cash  and  she  had  received  as 
her  share  during  the  period  of  twelve  years  $93,450.  That  she  did 
not  receive  still  more  was  due  to  the  accident  of  her  death  between 
two  dividend  periods,  for  soon  after  her  decease  the  company  made 
another  cash  dividend  of  forty  per  cent. 

Using  round  figures,  at  the  time  the  new  stock  was  issued  the 
surplus  of  the  company  was  $443,000,  of  which  $153,000  had 
accumulated  after  the  death  of  tlie  testator.  Assuming  for  the  sake 
of  the  argument  that  the  new  stock  is  to  be  deemed  issued  as 
against  this  total  surplus,  practically  two-thirds  of  it,  or  200  shares, 
would  be  against  that  which  had  accumulated  before  the  death  of 
the  testator.  If  plaintiff's  contention  prevails,  and  in  addition  to 
the  cash  dividends  above  referred  to,  the  accumulated  capital  and 
surplus  existing  when  testator  died,  is  distributed  in  the  proportion 
of  200  shares  to  the  life  tenant  as  against  only  GO  shares  going  to 
the  remaindermen,  we  believe  it  must  impress  the  judgment  at  once 
as  at  least  an  unusual  division. 

While  it  is  subject  to  modification  and  variation,  the  natural  and 
fundamental  idea  of  life  income  payable  under  a  will  is  of  that  cur- 
rent income  which  accrues  and  becomes  payable  from  time  to  time 
during  the  life  tenancy  upon  a  principal  fixed  as  of  the  time  when 
the  trust  took  effect  and  remaining  substantially  unchanged.  Some- 
times the  amount  of  this  principal  is  fixed  by  directions  for  the 
investment  of  a  definite  sum,  and  at  other  times  by  the  appropria- 
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tion  of  specified  securities  as  bonds  or  stocks.  In  the  case  of  the 
latter,  while  it  may  happen  that  by  means  of  an  extraordinary  divi- 
dend there  will  be  allotted  to  the  life  tenant  a  certain  per  cent  of 
profits  which  accrued  before  his  estate  commenced,  that  is  the 
unusual  course  rather  than  otherwise.  We  certainly  do  not  expect 
or  readily  accept  such  a  solution  between  the  life  tenant  and  remain- 
dermen through  the  medium  of  dividends  as  will  divide  a  testator's 
estate  as  it  existed  at  his  death  between  tlie  former  and  the  latter  in 
the  proportion  of  three  or  four  shares  to  the  former  for  one  to  the 
latter. 

It  is,  however,  insisted  that  unacceptable  as  such  result  may  be  io 
this  case,  this  court  is  compelled  by  controlling  decisions  to  adopt 
and  affirm  it.     We  do  not  think  this  is  so. 

This  question,  whether  additional  capital  stock  issued  by  a  corpo- 
ration against  accumulated  earnings  and  profits  shall  belong  to  the 
life  tenant  or  remaindennan,  has  naturally  been  a  prolific  source  of 
dispute  and  controversy.  In  trying  to  deal  fairly  and  equitably 
with  it,  the  courts  have  been  led  by  different  theories  and  varying 
phases  under  which  the  issue  was  presented,  into  irreconcilably  con- 
flicting opinions. 

Turning  to  those  decisions  which  are  controlling  or  at  least 
authoritative,* there  seem  to  be,  reasonably  well  defined,  two  rules 
which  we  may  utilize  in  measuring  the  rights  of  the  parties  here. 

First,  A  corporation  witli  a  surplus  of  accumulated  profits,  within 
the  limits  of  good  faith,  has  the  power  either  to  distribute  it  as 
dividends,  or  to  retain  it  and  convert  it  into  capital. 

Second,  The  substance  and  intent  of  the  action  of  the  company 
as  evidenced  by  its  treatment  of  the  surplus  and  its  resolutions  in 
issuing  new  stock  against  it,  will  be  considered  by,  if  not  control,  the 
courts  in  deciding  whether  sucli  issue  is  dividend  and  hence  income 
belonging  to  the  life  tenant  or  not.  If  the  company  pays  money  or 
issues  stock  as  a  distribution  of  profits,  it  will  ordinarily  go  to  the 
life  tenant.  If  it  issues  stock  as  capital  and  appropriates  its  surplus 
€is  an  increase  of  the  capital  stock  of  the  concern,  such  issue  will  be 
held  to  inure  to  the  benefit  of  the  remainderman.  {Matter  of 
Kernochan,  104  K  Y.  618,  629,  630;  Gibbons  v.  Mahon,  136  U. 
S.  54:9 ;  McLouth  v.  Hunt,  154  N.  Y.  179,  194;  Matter  of  Rogers^ 
161  id.  108.) 
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There  is  the  other  general  rule  always  applicable  to  construction 
under  a  will,  that  we  must  ascertain,  if  possible,  the  meaning  and 
intention  of  the  testator,  to  be  derived  from  the  language  employed 
in  the  creation  of  the  trust,  from  the  relations  of  the  parties  to  each 
other,  their  condition  and  all  the  surrounding  facts  and  circumstances. 
{McLouth  V.  Hunt^  supra^  190.) 

We  shall  endeavor  to  apply  these  principles  and  rules  to  the  facts 
of  this  case.  So  far  as  the  last  one  is  concerned,  it  appears  that  for 
years  before  the  testator's  death  the  policy  had  been  pursued  by  the 
defendant  company  of  accumulating  its  profits,  only  one  dividend 
having  been  paid  to  him.  The  surplus  at  the  time  of  his  death  was 
more  than  seven  times  greater  than  its  capital  stock.  While  there 
is  no  definite  finding  upon  that  subject,  we  may  assume  from  what 
incidentally  appears  that  the  testator  and  his  wife  were  elderly 
people.  The  wife's  demands  for  income  were  apparently  not 
extravagant  or  large.  This  appears  from  the  fact  that  most  of  the 
income  which  she  did  receive  or  become  entitled  to  receive  from  this 
stock  during  her  life  was  passed  over  to  her  children.  It  is  difficult 
for  us  to  believe  that  when  the  testator  left  the  income  of  this  prop- 
erty to  his  widow  he  believed  or  anticipated  that  the  long-continued 
policy  of  the  corporation  would  be  immediately  reversed,  and  by  a 
stock  dividend  several  shares  of  the  property  which  it  had  at  his 
death,  would  pass  to  the  life  tenant,  as  against  one  which  would  then 
be  left  for  his  children.  As  was  said  in  Matter  of  Rogers  {supra^ 
113),  in  accordance  with  a  well-settled  policy  then  long  pursued 
of  retaining  accumulated  earnings  for  working  capital,  it  must  "have 
been  within  the  contemplation  of  the  testator  that  a  reasonable 
amount  would  be  retained  by  the  directors  for  this  purpose." 

The  first  of  the  other  two  rules  is  too  well  established  to  require 
discussion.  It  must  be  admitted  at  once  that  if,  in  the  exercise  of 
an  honest  judgment,  the  defendant  corporation  saw  fit  to  per- 
manently capitalize  its  profits,  instead  of  distributing  them  in  divi- 
dends, the  life  tenant  could  not  force  a  change  of  policy.  She  could 
not  compel  dividends  if  the  company  saw  fit  to  accumulate  surplus. 

The  second  rule  seems  to  flow  logically  from  the  first.  As  long 
as  the  corporation  has  power  to  decide  for  the  purposes  of  its  own 
management  whether  it  will  capitalize  or  distribute  earnings,  it  is 
proper  that  the  courts  should   consider  such   decision   in  settling 
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between  them  the  rights  of  those  —  remainderman  and  life  tenant 
— who  are  interested  in  its  stock. 

It  perhaps  may  be  granted  for  the  sake  of  the  argument  i-ather 
than  held,  the  question  not  being  here,  that  this  company  in  1893 
had  the  power  to  distribute  amongst  its  stockholders  its  surplus  and 
so  make  it  a  dividend  tliat  this  court  would  have  felt  constrained  to 
treat  such  dividend  as  income  payable  to  the  life  tenant. 

Upon  the  other  hand,  we  think  it  undoubtedly  had  the  power  to 
so  capitalize  its  surplus  and  then  issue  new  stock  against  it,  so  clearly 
and  explicitly  declaring  the  latter  to  represent  and  be  an  increase  of 
its  actual  permanent  working  capital,  that  no  court  could  fairly 
say  the  new  shares  were  a  distribution  of  protits  or  income.  It 
will  be  seen  that  the  question  addressed  to  the  court  in  a  given  case, 
whether  new  shares  are  dividend  and  income  or  increase  of  capital, 
must  almost  necessarily  be  governed  largely  by  the  purpose  and 
attitude  and  condition  of  the  corporation.  This  must  be  so  unless 
every  issue  of  stock  against  surplus  is  to  be  indiscriminately  called 
a  dividend  and  treated  as  income. 

What  was  the  nature  of  the  stock  issued  in  this  case?  The 
learned  trial  court  has  said,  in  substance,  that  it  was  issued  as  a 
stock  dividend  and  was  a  distribution  of  income  upon  the  original 
sixty  shares.  Such  finding,  however,  is  a  conclusion  dependent 
upon  and  governed  by  many  facts. 

If,  as  we  think,  the  detailed  facts  and  circumstances  otherwise 
found  do  not  sustain  it,  it  must  yield  to  them.  {Phelj^s  v.  VischeVj 
50  N.  Y.  69,  72;  Bonnell  v.  Griswold,  89  id.  122,  127;  Rochester 
Lantern  Co,  v.  S.  <&  P.  P.  Co.,  135  id.  209,  212.) 

It  is  perfectly  manifest  from  its  statement  and  otherwise  that  the 
profits  accumulated  by  this  corporation  down  to  the  testator's  death 
and  down  to  the  issue  of  this  stock  were  treated  as  an  accretion  to 
capital  and  permanently  invested  in  plant  and  other  assets  necessary 
for  the  conduct  of  business.  Substantially  none  of  them  were  car- 
ried in  the  form  of  cash.  The  real  estate  and  machinery  alone 
upon  January  5,  1884,  inventoried  at  $119,832.11,  or  practically 
three  times  the  amount  of  the  authorized  capital.  It  is  perfectly 
evident  also  that  this  company  could  not  have  done  its  business 
upon  a  capital  of  $40,000,  but  that  it  was'  necessary  to  accumulate 
and  use  a  large  amount  besides.     The  men  who  were  in  charge  of 
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its  affairs  in  1893  and  knew  its  needs  realized  this  and  did  not 
divide  up  a  large  portion  of  this  surplus  by  a  cash  dividend,  the 
equivalent  in  legal  principle  of  a  stock  dividend.  In  fact,  a  very 
forcible  argument  as  to  what  the  directors  did  not  intend  to  do  in 
the  way  of  distributing  the  surplus  in  dividends  is  to  be  drawn  from 
what  they  did  do  in  that  respect.  They  appreciated  that  the  stock- 
holders were  entitled  to  liberal  dividends  from  the  large  earnings, 
and  they  declared  those  in  cash.  A  few  days  before  this  new  scrip 
was  issued  they  paid  to  the  stockholders  $80,000  in  cash.  That  was 
a  dividend  and  so  intended  and  declared.  Then  they  issued  stock 
for  $210,000  of  surplus,  and  denominated  it,  not  a  dividend,  but  an 
increase  of  capital.  If  they  had  intended  to  distribute  that  amount 
of  surplus,  and  not  keep  it  for  permanent  capital,  there  was  no 
necessity  for  taking  the  two  different  steps. 

Read  in  tlie  light  of  these  facts  and  considerations,  we  think  the 
consent  of  the  stockholders  and  the  action  of  the  directors  show  that 
they  had  no  intention  to  make  a  dividend,  but  that  they  intended 
by  an  issue  of  new  shares  to  so  add  to  and  increase  their  paper 
capital  that  it  would  represent  and  correspond  with  their  actual 
working  capital.  We  think  the  predominating  purpose  was  to 
permanently  increase  capital  rather  than  to  divide  up  profits.  The 
stockholders'  agreement  recites  that  they  ''  mutually  agree  one  with 
another  to  increase  the  capital  stock  of  the  said  company,"  etc.  We 
do  not  see  how  they  could  well  express  more  plainly  the  idea  of 
enlarging  their  capital.  It  is  true,  as  was  said  by  the  court  in  the 
McLouth  Case  {supra^  1^5),  that  no  money  was  paid  for  this  stock 
and  nothing  added  to  the  actual  property  of  the  company.  But  that 
is  always  so  when  stock  is  issued  as  this  was  against  a  surplus.  If 
money  or  property  is  paid  for  new  stock  upon  a  subscription  it 
could  not  possibly  be  called  a  dividend.  Yet  it  cannot  be  doubted 
that  stock  maybe  issued  against  a  surplus  as  permanent  capital 
instead  of  a  dividend  if  the  corporation  so  elects.  If  the  words 
used,  "  increase  the  capital  stock,"  are  themselves  ambiguous,  they 
cease  to  be  so  when  we  again  recall  that  such  increase  was  against 
ah  accumulation  of  assets  already  in  use  as  working  capital  and 
which  could  not  be  actually  distributed  as  dividend  amongst  the 
stockholders  without  disrupting  its  business. 

It   may  be   suggested  that  a  stock  dividend  would  not  leally 
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divide  the  assets  amongst  the  stockholders,  but  would  leave  them 
still  in  the  possession  of  the  company.  This,  however,  is  not  an 
answer,  if  we  are  right  that  one  of  the  tests  by  which  to  determine 
the  question  here  presented  is  whether  the  company  intended  by 
this  stock  issue  to  make  an  addition  to  its  permanent  principal  or 
capital  rather  than  distribution  of  income  by  cash  or  stock. 

We  think  the  construction  of  the  words  of  the  agreement  which 
we  have  adopted  as  sustaining  the  former  view  is  upheld  in  the 
Gibbons  Case  {supra^  pp.  551,  569),  and  in  which  respect  we  do  not 
understand  that  case  to  be  overruled  or  questioned  by  the  McLouth 
case.  Moreover,  the  agreement  and  resolution  referred  to  are  signifi- 
cant for  what  they  omit  to  say  in  plaintiffs  favor. 

In  the  Keriwchan  case,  relied  upon  by  him,  there  was  a  resolu- 
tion which  expressly  provided  for  a  dividend  at  a  certain  rate  per 
share  (p.  627).  In  the  McLouth  case  the  parties  actually  stipulated 
that  the  corporation  "  by  a  capitalization  of  accumulated  earnings 
made  and  retained  *  *  *  increased  its  capital  stock  *  *  * 
and  predicated  thereon  made  a  stock  dividend  oi  ten  per  cent,"  etc. 

Thus  in  both  of  these  leading  cases  the  corporation  having  the 
power  to  do  so,  explicitly  declared  the  disputed  issue  to  be  a 
dividend,  and  that  being  done  the  court  gave  it  to  the  life  tenant 
who  was  entitled  to  dividends  as  income. 

In  Zowry  v.  Farmeri  Loan  <&  Trust  Co.  (56  App.  Div.  408) 
the  court  manifestly  intended  to  follow  the  McLouth  and  liogers 
cases.  There  again  the  stock  in  controversy  was  issued  under  a 
resolution  which  expressly  authorized  and  directed  it  as  a  stock 
dividend. 

Further,  we  think  the  McLouth  case  fairly  outlines  the  doctrine 
that  in  each  case  the  court  will  look  into  the  surroundings  and 
nature  of  the  transaction  which  produces  the  stock  issue  and  adjust 
the  rights  of  the  contending  parties  according  to  justice  and  equity. 
We  do  not  think  that  it  was  intended  to  hold  that  every  issue  of 
stock  against  a  surplus  was  income  going  to  the  life  tenant.  There 
is  a  manifest  diflference  between  a  distribution  of  10  per  cent  upon 
upon  the  capital  and  an  issue  of  500  per  cent  of  stock. 

We  are  thus  led  to  conclude  that  the  300  shares  in  question  were 
intended  to  be  and  were  issued  to  represent  an  accretion  to  the  per- 
manent working  capital  long  used  and  recognized  as  such,  and  that 
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they  were  not  a  dividend  from  income  or  profits  belonging  to  the 
life  tenant. 

We  believe  that  a  defense  to  this  action  is  also  fonnd  in  the  pro- 
ceedings had  in  Surrogate's  Court  for  the  settlement  of  the  testa- 
tor's estate,  and  in  the  agreements  made  and  executed  between 
plaintiff  and  his  sisters  for  the  division  of  the  stock  in  dispute,  which 
were  connected  with  and  in  whole  or  part  served  as  a  basis  for  such 
proceedings  in  Surrogate's  Court. 

Plaintiff,  in  seeking  here  to  enforce  his  claims,  assumes  the  three- 
fold role  of  assignee  of  his  wife,  who  in  turn  was  his  own  assignes, 
of  any  interest  in  his  father's  estate ;  executor  of  his  mother's 
estate ;  specific  legatee  under  her  will  of  this  stock. 

He  has  no  standing  in  the  first  character.  If  this  stock  belonged 
to  his  father's  estate  it  has  concededly  been  distributed  in  proper  pro- 
portions. Measuring  his  demands  by  their  derivation  through  his 
mother's  estate,  we  think  that,  for  the  purposes  of  the  discussion  to 
follow  of  the  agreements  and  proceedings  above  referred  to,  he  must 
be  regarded  at  the  time  of  their  occurrence  as  having  been  entitled 
to  this  stock  as  an  individual  rather  than  as  executor,  if  entitled  to 
it  at  all. 

He  was  specific  legatee  of  it.  His  mother  died  February  16, 1897, 
and  her  will  was  duly  admitted  to  probate  September  25,  1897, 
before  any  of  the  important  steps  hereinafter  recounted  occurred. 
It  very  clearly  appears  that  no  other  legatees  or  distributees  had 
any  interest  in  this  stock.  It  does  not  appear  that  any  creditors  had 
any  such  interest.  In  fact,  it  is  a  very  permissible  inference  from 
all  the  facts  found  in  regard  to  Mrs.  Chester  that  there  were  no 
creditors  to  interfere  with  plaintiff's  specific  legacy  in  the  stock. 

Under  such  circumstances  his  qualified  title  as  executor  became 
merged  in  his  beneficial  interest  as  devisee  and  legatee  and  as  such 
latter,  individually,  he  became  vested  with  the  legal  title  to  the 
stock  if  it  belonged  to  his  mother's  estate.  {Blood  v.  Kane^  130 
N.  Y.  514.) 

All  doubt  upon  this  point  is  removed  by  plaintiff's  own  attitude 
in  this  case.  He  alleges  in  his  complaint  that  his  mother,  by  her 
will,  devised  and  bequeathed  all  her  property  and  estate  to  him,  and 
that  he  "  thereby  became  the  owner  of  the  said  three  hundred  shares 
of  stock  and  entitled  to  receive  the  same." 
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Having  thus  defined  the  character  and  capacity  through  which 
plaintiff  must  urge  his  demands,  we  come  immediately  to  the  ques- 
tion whether  he  could  take  part  as  he  did  in  the  various  agreements 
and  decrees  which  treated  of,  and  related  to,  this  stock  as  part  of 
his  father's  estate,  and  then  many  years  afterwards,  when  these  pro- 
ceedings had  long  been  executed  and  the  stock  divided  in  accord- 
ance with  them,  obtain  an  entirely  new  adjustment  upon  the  ground 
that  the  stock  did  not  belong  to  his  father's  estate  at  all,  but  was- 
part  of  his  mother's.  We  say  very  frankly  we  do  not  believe  he 
can,  or  ought  to.  We  revert  first  to  the  occurrence  of  September, 
1897,  when  the  other  executor,  Mr.  Chard,  gave  notice  in  effect  that 
he  treated  this  stock  as  all  belonging  to  Thomas  Chester's  estate  and 
proposed  to  sell  it  as  such,  and  plaintiff's  wife  and  then  assignee 
took  the  position  in  effect  that  such  stock  did  not  belong  to  the 
father's  estate  and  that  as  representative  of  her  husband  she  was 
entitled  to  one-quarter  of  it,  and  requested  that  such  proportion  and 
interest  be  allotted  to  her,  expressing  her  willingness  that  the  other 
heirs,  defendants  here,  should  have  their  similar  respective  shares. 

Plaintiff  joined  in  the  verification  of  her  petition  and  requested 
"  that  the  prayer  of  the  said  petitioner  be  granted."  It  was  granted 
by  the  acts  of  the  parties  without  further  proceedings  in  court.  The 
stock  was  divided  as  belonging  to  the  father's  estate,  under  the 
terms  of  his  will,  and  plaintiff's  wife  and  assignee,  by  his  request 
and  desire,  received,  and  she  or  he  still  holds,  ninety  shares  upon 
that  theory  belonging  to  her.  The  defendants  hold  their  respective 
portions  which  plaintiff  now  seeks  by  virtue  of  the  same  division 
which  gave  hers. 

We  think  it  clear,  if  this  arrangement  and  division  by  the  parties 
between  themselves  was  otherwise  binding  and,  when  executed, 
irrevocable,  that  plaintiff,  who  was  a  party  to,  and  requested  it 
cannot  now  be  allowed  to  disrupt  and  overturn  it  by  a  claim  through 
his  mother's  estate  which  he  then  possessed  as  fully  as  now,  and 
which  he  did  not  then  mention  or  assert. 

It  is  said,  however,  plaintiff  was  ignorant  of  the  facts  which 
attended  the  issue  of  the  300  shares  of  stock ;  also  that  his  sisters 
parted  with  no  rights  upon  this  division,  and  that,  therefore,  there  is 
nothing  to  now  prevent  taking  the  stock  away  from  them  by  virtue 
of  a  different  theory  of  ownership.     We  shall  consider  the  first 
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proposition  later,  saying  and  assuming  for  the  present  that  it  is 
not  sustained. 

So  far  as  the  second  one  is  concerned,  it  may  be  said  that  such  an 
adjustment  as  was  made  may  be  sustained  against  a  party  as  well 
by  virtue  of  gain  to  him  as  by  loss  to  those  with  whom  he  deals. 
The  executor  claimed  then  as  now  that  all  of  this  stock  belonged  to 
the  estate  of  Thomas  Chester  and  was  about  to  sell  it.  Plaintiff 
and  his  wife  evidently  felt  that  they  might  be  put  to  a  disadvantage 
by  such  sale  and,  therefore,  said,  "  Give  up  the  sale  and  let  us  have 
our  share  of  this  stock  and  the  others  can  have  theirs."  This  was 
done,  and  we  think  a  sufficient  consideration  is  found  in  the  substi- 
tution and  mutuality  of  the  transaction  to  uphold  it.  We  may, 
however,  look  at  it  in  another  light.  If  we  should  assume  that  the 
three  sisters,  defendants  here,  had  absolutely  no  right  to  this  stock, 
yet  if  plaintiff  and  his  wife  voluntarily  consented,  as  a  matter  of 
pure  gift  and  gratuity,  that  they  should  have  each  a  quarter  thereof, 
and  such  consent  and  gift  was  executed  and  the  stock  delivered,  we 
fail  to  see  how  plaintiff,  except  for  some  legal  reason,  as  fraud  or 
mistake,  could  thereafter  get  the  stock  back  from  them. 

After  this  division  was  made,  plaintiff  and  his  coexecutor  Chard 
petitioned  to  have  their  accounts  as  executors  and  trustees  finally 
settled  and  themselves  discharged.  Their  petition  recited  that  they 
had  fully  accounted  for  all  the  property  which  had  come  into  their 
possession.  An  instrument  was  executed  by  all  the  parties  inter- 
ested, including  this  plaintiff  and  his  wife,  which  acknowledged 
distribution  to  and  receipt  by  the  parties  of  all  property  "  held  by 
them  as  sucli  executors  and  trustees,"  and  consented  that  they  be 
discharged.  Upon  this  a  decree  was  made  by  Surrogate's  Court 
discharging  them,  the  surrogate  "  being  satisfied  that  the  said 
executors  have  duly  accounted  to  all  the  interested  parties  for  their 
interest  in  said  estate."  The  scrip  for  this  300  shares  of  stock  had 
been  issued  to  and  held  and  claimed  by  the  estate  of  Thomas 
Chester.  This  had  been  made  patent  to  the  plaintiff  at  least  by 
the  letter  and  attitude  of  the  executor  Chard  at  the  time  of  its  pro- 
posed sale.  The  only  way  it  had  ever  been  distributed  was  as 
belonging  to  his  estate  and  amongst  his  four  children.  Therefore, 
when  this  decree,  founded  upon  the  release  and  consent  of  the 
parties,  held  that  the  executors  were  entitled  to   be  discharged 
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because  they  had  distributed  to  the  persons  entitled  all  the  prop- 
erty which  had  come  into  their  hands,  it  necessarily  adjudicated 
that  the  division  in  question  was  a  proper  distribution  for  which 
they  should  receive  credit.  If  that  stock,  which  indisputably  had 
been  issued  to  this  estate  and  came  into  the  control  of  its  executors  at 
the  time  of  this  decree,  belonged  to  plaintiff  as  legatee  of  his  mother, 
no  proper  distribution  of  it  had  been  made  and  the  decree  was 
improper.  We  do  not  doubt,that  the  Surrogate's  Court  had  jurisdic- 
tion to  determine  where  this  personal  property  belonged,  as  between 
the  different  legatees  and  their  representatives  and  successors, 
whether  it  went  to  the  life  tenant  or  remaindermen.  We  also  feel 
equally  clear  that  that  was  one  of  the  questions  necessarily  involved 
in  this  accounting,  and  that  upon  it,  unless  reversed  or  annulled 
in  some  way,  tlie  surrogate's  decree  was  a  binding  adjudication. 

Plaintiff  was  a  party  to  that  accounting  and  decree.  He  was  not 
only  a  party  to  it  as  an  executor  and  petitioner,  but  he  was  named 
and  made  a  party  as  one  of  the  persons  interested  in  the  estate.  He 
was  then  vested  with  just  as  much  right  and  title  as  now  by  virtue 
of  his  mother's  will  to  all  of  this  stock.  If  his  claim  is  just  now  it 
was  then,  and  he  was  entitled  to  a  very  different  decree  from  that 
which  was  entered.  We  do  not  deem  it  necessary  to  indulge  in  any 
extended  reasoning  to  show  that  the  decree  if  binding  in  favor  of 
the  executors  is  also  a  binding  adjudication  in  favor  of  the  different 
heirs  who  took  the  stock  from  them  and  were  parties  to  the  decree. 

It  is,  however,  strenuously  urged  in  behalf  of  plaintiff  for  the 
purpose  of  relieving  him  from  the  conclusions  which  we  have  drawn 
from  the  proceedings  above  detailed  that  he  was  not  cognizant  of 
the  facts  surrounding  the  issue  of  the  disputed  stock ;  that  he  did 
not  know  his  rights  and  was  laboring  under  ignorance ;  that,  there- 
fore, he  is  not  bound  by  what  took  place.  The  trial  court  in  a 
qualified  manner  has  found  for  this  claim.  We  are,  however,  unable 
to  reconcile  such  conclusion  with  the  detailed  facts  found  and  upon 
which  it  would  have  to  rest. 

Plaintiff  knew  that  Thomas  Chester's  estate  at  his  death  held  only 
sixty  shares  of  this  stock.  He  knew  by  the  letter  of  his  coexecutor, 
if  not  otherwise,  before  any  of  the  steps  or  proceedings  now  invoked 
against  him  were  taken,  that  this  holding  had  increased  to  three 
hundred  and  sixty  shares,  and  that  the  estate  of  Thomas  Chester 
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held  and  claimed  them.  As  an  executor  he  must  be  charged  with 
knowledge  that  the  estate  had  not  expended  a  large  sum  of  money 
in  buying  these  additional  shares.  He  knew  that  a  corporation 
could  not  at  will  multiply  the  number  of  its  capital  shares,  but  that 
it  must  have  some  assets  against  which  they  were  issued.  He  knew 
that  when  the  corporation  issued  tliese  additional  shares  without 
receiving  money  for  them,  it  must  necessarily  have  issued  them 
against  an  accumulated  surplus  of  profits  over  and  above  the  amount 
of  its  original  capital.  The  fact  that  he  had  taken  part  in  invento- 
rying the  original  sixty  shares  at  $850  per  share  instead  of  par,  at 
least  ought  to  have  suggested  to  a  person  of  average  experience 
that  the  company  was  putting  its  surplus  into  an  increase  of  its 
shares.  When  he  knew  all  these  things  he  was  charged  with  suflS- 
cient  knowledge  to  suggest  the  legal  inquiry  whether  such  new  stock 
was  income  and  belonged  to  him  as  his  mother's  legatee.  He  may 
not  have  thought  about  this  question,  or  if  he  did  he  may  have 
thought  differently  than  he  does  now.  But  that  is  not  sufficient  to 
relieve  him  from  the  consequences  of  what  was  done,  if  he  was 
fairly  apprised  of  the  facts.  There  is  no  evidence  that  any  effort 
was  made  to  keep  him  in  ignorance  or  mislead  him.  There  is  noth. 
ing  in  the  record  of  the  litigation  presented  to  us  which  makes  us 
believe  that  these  parties  were  led  astray  through  too  much  mutual 
confidence  or  that  plaintiff  was  slow  to  see  or  assert  his  rights  in  tliis 
estate.  In  April,  1898,  and  thus  many  months  before  the  surro- 
gate's decree,  plaintiff's  wife  called  upon  the  defendant  corporation 
under  the  statute  for  a  detailed,  verified  statement  of  its  affairs, 
which  was  furnished  to  her.  Wo  have  no  idea  that  plaintiff  was  a 
stranger  to  this  step  or  that  with  his  attorneys  to  guide  him  he  felt 
unable  to  secure  more  information  upon  this  subject  if  he  desired  it. 

We  are  impressed  upon  all  of  the  facts  as  they  are  unfolded  in 
the  findings,  that  the  difference  between  plaintiff's  attitude  in  1898 
and  now  is  not  due  to  his  having  been  then  disabled  by  ignorance 
of  the  essential  facts.  It  is  more  probably  due  to  the  conclusion 
which  has  come  to  him  since,  that  upon  those  facts  known  then  as 
now,  it  might  have  been  possible  for  him  to  have  obtained  more  stock. 

The  conclusions  reached  upon  the  main  proposition  carry  with 
them  a  decision  of  the  other  minor  and  incidental  questions  involved 
in  the  case. 
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The  judgment  appealed  from  should  be  reversed,  with  costs  to 
the  appellant  to  abide  event. 

Adams,  P.,  J.,  McLennan  and  Spmng,  JJ.,  concurred ;  Williams, 
J.,  dissented. 

Williams,  J.  (dissenting) : 

The  interlocutory  judgment  appealed  from  should  be  modified  as 
hereinafter  stated,  and  as  modified  affirmed,  with  costs  to  respond- 
ent against  appellants  other  than  corporation,  and  with  costs  to  cor- 
poration appellants  against  respondent. 

The  action  was  brought  to  determine  the  ownership  of  225  shares 
of  the  capital  stock  of  the  defendant  corporation  and  for  equitable 
relief  incidental  to  such  ownership.  The  questions  involved  maj  be 
stated  generally  to  be  : 

Firsts  whether  the  stock  was  at  any  time  owned  by  the  plaintiflfj 
or  the  widow,  his  mother ;  and,  second^  whether  anything  has  occur- 
red since  to  deprive  them  of  such  ownership  or  to  prevent  plaintiff's 
recovery  thereof. 

The  facts  are  somewhat  complicated  and  should  be  clearly  under- 
stood. There  was  no  case  or  case  and  exceptions  made  or  inserted 
in  the  record,  and  I  must,  therefore,  be  controlled  by  the  decision  of 
the  trial  court  as  to  the  facts  upon  which  the  conclusions  of  law 
were  based. 

One  Thomas  Chester  died  Februarv  18, 1884.  At  the  time  of  his 
death,  and  for  some  time  prior  thereto,  he  was  the  owner  of  60 
shares  of  the  capital  stock  of  the  defendant  corporation.  The 
capital  stock  was  then  $40,000,  divided  into  400  shares  of  §100 
each.  He  left  him  surviving  his  widow,  Mary  P.  Chester,  and  four 
children,  the  plaintiff  George  T.  Chester,  and  Elizabeth  Chard,  Kate 
C.  Miller  and  Cora  C.  Tripp.  He  left  a  will,  whereby  he  gave  to 
each  of  his  three  daughters  $20,000  and  to  his  son  a  bond  and  mort- 
gage for  $40,000,  made  by  the  son  and  held  by  the  father,  and  then 
gave  his  widow  all  the  residue  of  his  estate,  real  and  personal,  for 
her  use  and  benefit  during  life,  and  after  her  death,  in  fee  to  his 
four  children,  to  be  divided  equally  between  them,  and  made  his  son 
and  son-in-law,  James  F.  Chard,  executors.  The  will  was  admitted  to 
probate  April  18,  1884,  and  letters  testamentary  were  issued  to  the 
executors  named,  who  qualified  and  entered  upon  the  discharge  of 
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their  duties.  On  the  29th  day  of  December,  1884,  the  certificate 
for  the  60  shares  of  capital  stock  of  the  defendant  corporation  was 
surrendered  by  the  executor  Chard  to  the  corporation  and  canceled, 
and  a  new  certificate  for  said  60  shares  was,  by  the  procurement  of 
said  executor  Chard,  issued  to  the  estate  of  Thomas  Chester.  On  the 
14th  day  of  January,  1893,  the  capital  stock  of  the  defendant  corpo- 
ration was  increased  from  $40,000  to  $250,000 ;  from  400  to  2,500 
shares.  Of  the  2,100  shares  newly  issued,  100  shares  were  set  aside 
as  treasury  stock  and  2,000  shares  were  divided  j[?r(?  rata  among  the 
holders  of  the  old  stock,  that  is,  5  shares  of  new  for  each  share  of  old 
stock.  On  the  28th  day  of  February,  1893,  the  corporation  issued 
a  certificate  for  300  shares  of  the  newly  issued  stock  to  tlie  estate  of 
Thomas  Chester,  based  upon  its  holding  of  60  shares  of  the  old  stock. 
The  widow,  Mary  P.  Chester,  died  February  16,  1897,  leaving  a 
will  whereby  slie  gave  all  her  interest  in  the  capital  stock  of  the 
defendant  corporation  to  tlie  plaintifE,  George  T.  Chester,  and 
made  him  executor.  The  will  was  admitted  to  probate  September 
25,  1897,  and  letters  testamentary  were  issued  to  the  executor 
named,  who  qualified  and  entered  upon  the  discharge  of  his  duties. 
Before  proceeding  further  with  the  statement  of  facts,  let  us 
understand  the  claims  made  by  the  parties  as  to  the  first  question 
involved  herein,  the  original  ownership  of  the  stock,  old  and  new. 
There  is  no  dispute  but  that  the  60  shares  held  by  the  father  at  tho 
time  of  his  death  was  a  part  of  the  corpus  of  his  estate,  and  at  the 
death  of  the  widow  belonged  to  all  the  children,  one-fourth  to 
each.  The  controversy  arises  over  the  300  shares  of  newly  issued 
stock.  The  plaintiff  claims  these  shares  never  belonged  to  the 
corpus  of  the  estate,  but  were  income  from  the  estate,  and  as  such 
belonged  to  the  widow  absolutely  and  passed  under  her  will  to  the 
plaintiff  absolutely.  Of  the  360  shares  of  stock,  the  plaintiff  was 
concededly  the  owner  of  15  shares  of  the  old  stock,  and  75  shares 
of  the  new  stock.  The  question  is  whether  he  was  the  owner  of  the 
remaining  225  shares  of  the  new  stock,  and  this  involves  the  ques- 
tion whether  the  300  shares  of  new  stock  when  issued,  belonged 
wholly  to  the  widow  as  income,  or  to  the  corpus  of  the  estate,  to 
the  income  from  which  alone  she  was  entitled  during  her  life.  The 
further  facts  bearing  upon  the  determination  of  this  question  are  as 
follows : 
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The  onlj?  dividend  received  by  Thomas  Chester  upon  the  60 
shares  of  stock  during  his  lifetime  was  February  7, 1882,  $1,500. 
A  large  surplus  of  earnings  was  allowed  to  accumulate,  which  at 
the  time  of  his  death  amounted  to  $289,341.88.  The  value  of  the 
stock  at  the  time  of  his  death  was  $850  per  share,  in  all  $51,000,  as 
appraised  in  the  inventory  of  the  estate,  based  upon  the  last  yearly 
statement  made  by  the  defendant  corporation. 

The  dividends  received  by  the  widow,  Mary  P.  Chester,  upon  the 
60  shares  of  stock  from  the  time  of  her  husband's  death,  until  the 
increase  of  the  capital  stock  in  January,  1893,  were :  April  15, 1884, 
$1,500;  October  9, 1884,  $3,000  ;  Octobers,  1885,  $3,000;  Novem- 
ber 1,  1886,  $6,000;  December  5,  1887,  $1,500;  August  20,  1888, 
$6,000;  August  22,  1888,  $6,000;  August  31,  1888,  $6,000; 
December  30,  1888,  $7,050  ;  September  16,  1889,  $1,500 ;  January 
27,  1891,  $1,500;  January  30,  1892,  $6,000;  January  11,  1893, 
$12,000  ;  making  in  all  for  the  nine  years  $61,050,  and  at  the  time 
of  the  increase  of  the  capital  stock  the  surplus  of  earnings  allowed 
to  accumulate  were  $443,030.51,  an  increase  during  the  nine  years 
since  the  death  of  Thomas  Chester  of  $153,688.69.  After  deduct- 
ing the  amount  of  the  stock  dividend  made  in  increasing  the  capital 
stock  $210,000,  the  surplus  earnings  still  on  hand  were  $233,030.57, 
which  was  $56,311.31  less  than  at  the  time  of  Thomas  Chester's  death. 

The  dividends  received  by  the  widow,  Mary  P.  Chester,  from  the 
time  of  the  increase  of  the  capital  stock,  in  1893,  until  her  death  in 

1897,  upon  the  360  shares  of  stock,  were,  December  28,  1893, 
$7,200 ;  January  10,  1895,  $7,200 ;  September  25,  1896,  $18,000, 
making  in  all  $32,400,  and  at  the  time  of  her  death  the  surplus  of 
earnings  allowed  to  accumulate  were  $362,006.29,  an  increase 
during  the  four  years  of  $128,975.63.  These  figures  show  that 
during  the  lifetime  of  the  widow  and  after  her  husband's  death 
she  received  in  all  of  cash  dividends  on  the  stock,  the  60  shares  of 
old  and  300  shares  of  new,  $93,450.  There  was  also  the  stock 
dividend  of  300  shares,  or  $30,000  at  $100  per  share,  and  there  was 
during  the  time  a  total  increase  of  the  surplus  earnings  from 
$289,341.88  to  8362,000.29,  that  is,  $72,664.41. 

After  the  death  of  the  widow,  Mary  P.  Chester,  and  February  4, 

1898,  there  was  a  dividend  of  forty  per  cent  paid  upon  the  stock  of 
the  defendant  corporation,  which  upon  the  360  shares  belonging  to 
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the  parties  to  this  action  amounted  to  $14,200.  And  then  in  the 
month  of  February,  1899,  the  corporation  sold  out  all  its  property, 
except  bills  and  accounts  receivable  and  cash,  for  $553,861.71,  and 
went  into  liqnidation.  It  has  paid  certain  liquidation  dividends  to 
its  stockholders.  The  dividends  npon  the  360  shares  have,  however, 
been  deposited  in  the  Fidelity  Trust  Company  of  BuflEalo,  N.  Y.,  to 
the  amount  of  $79,200,  to  await  the  result  of  this  action.  There 
will  be  added  to  this  amount  of  deposited  dividends  about  $3,366, 
less  some  expenses  of  liquidation. 

The  plaintiff,  George  T.  Chester,  knew  nothing  of  the  increase  of 
the  stock  and  the  issue  of  the  300  new  shares,  until  after  the  death 
of  the  widow,  his  mother,  Mary  P.  Chester.  Whether  she  knew  of 
it  does  not  appear.  In  August,  1886,  the  widow  and  the  plaintiff 
and  Mi's.  Chard  and  Mrs.  Miller,  by  a  writing  executed  by  them, 
directed  the  executors  of  the  estate  to  divide  all  moneys  received  by 
them  from  the  defendant  corporation  from  the  date  of  such  writing 
to  January  1,  1889,  belonging  to  the  estate,  equally  between  the 
four  heirs,  Mrs.  Chard,  Mrs.  Miller,  Mrs.  Tripp  and  George  T. 
Chester,  the  plaintiff.  All  the  dividends  received  from  the  defend- 
ant corporation  upon  the  60  shares  of  stock,  from  the  time  of  the 
death  of  Thomas  Chester  until  the  increase  of  the  capital  stock, 
were,  with  one  exception,  divided  among  the  four  children  by  the 
direction  of  the  widow,  and  all  the  dividends  received  upon  the  360 
shares  of  stock,  after  the  increase  and  up  to  the  time  of  the  widow's 
death,  were  also  divided  among  the  four  children  by  direction  of 
the  widow.  Whether  the  writing  above  referred  to  was  relied  upon 
as  such  direction,  or  whether  there  was  other  direction,  does  not 
appear.  It  does  appear  that  by  a  writing  made  by  the  widow, 
February  27,  1888,  she  stated  that  she  had  always  regarded  the 
executors  named  in  the  will  as  trustees  of  her  husband's  estate,  for 
her  benefit,  and  that  she  had  always  dealt  with  them  as  such,  she 
being  thus  relieved  personally  of  the  charge  and  management  of  the 
estate,  and  asked  that  their  accounts  be  settled  before  the  surrogate, 
the  same  as  if  the  will  had  expressly  made  them  such  trustees  for 
her  benefit  during  her  Ufe,  and  that  the  executors  thereafter  act  as 
such  trustees.  And  thereupon  the  settlement  was  made  and  decree 
entered  April  17,  1888,  upon  a  petition  filed  February  29,  1888 ; 
App.  Div.— Vol.  LXX.         30 
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and  in  such  petition  and  settlement  the  writing  of  August,  1886, 
was  recognized  as  signed  by  all  the  four  heirs,  though  the  name  of 
Mrs.  Tripp  does  not  appear  signed  to  the  writing  in  the  record  of 
the  findings  by  the  trial  court.  The  executor  James  F.  Chard 
was,  prior  to  the  death  of  Thomas  Chester,  a  trustee  of  the  defend- 
ant corporation  and  secretary  thereof,  and  continued  to  be  such 
trustee  and  secretary  until  the  death  of  the  widow,  while  the  plaiu- 
tiflf,  George  T.  Chester,  was  at  no  time  a  trustee  or  officer  of  the 
corporation.  After  the  settlement  of  the  estate  above  referred  to, 
the  executors  continued  to  hold  the  stock  of  the  defendant  corpora- 
tion with  the  consent  of  the  widow  and  all  the  next  of  kin,  the  four 
children.  When  the  certificate  for  the  300  shares  of  newly  issued 
stock  was  made  out,  it  was  to  the  estate  of  Thomas  Chester,  and  was 
delivered  to  the  executor  James  F.  Chard.  Under  these  circum- 
stances we  can  hardly  assume,  in  the  absence  of  an  express  finding 
to  that  effect,  that  the  widow  had  actual  knowledge  of  the  issue  of 
the  300  shares  of  new  stock,  and  that  it  was  issued  in  the  name  of 
the  estate  and  not  in  her  name.  The  findings  are  that  she  received 
all  tlie  dividends  from  the  old  and  the  new  stock,  but  tliis  is  rather  a 
conclusion  than  otherwise.  The  real  fact  apparently  was  that  the 
executor  Chard,  who  acted  for  her  and  who  had  sole  charge  of  this 
part  of  the  business  as  trustee  or  otherwise  (because  the  plaintiff  had 
no  knowledge  of  the  increase  of  the  stock),  received  all  the  dividends 
and  divided  them,  and  there  was  no  more  reason  why  the  widow 
should  inquire  and  know  that  the  dividends  were  on  360  rather 
than  on  60  shares  of  the  stock  than  that  the  plaintiff  should.  She 
had  no  personal  charge  or  management  of  the  business.  She  had 
imposed  such  care  and  management  upon  the  executors  as  trustees 
or  otherwise.  There  was  more  reason  why  the  plaintiff  should  know 
about  the  increase  of  stock  and  form  of  the  new  certificate  than  the 
widow. 

Finally,  as  bearing  upon  this  branch  of  the  case,  the  court  has  found 
as  a  fact  that  the  300  shares  of  new  stock  represented  and  was  sl 
payment  and  distribution  of  income  upon  and  from  the  60  shares  of 
stock  owned  and  possessed  by  Thomas  Chester  at  his  death,  but  it 
is  not  found  whether  such  income  was  earned  before  or  after  the 
death  of  Thomas  Chester. 

These  seem  to  me  to  be  all  the  facts  bearing  upon  the  first  ques- 
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tion  involved  here,  the  origmal  ownership  of  the  300  shares  of  newly 
issued  stock. 

I  think  it  is  now  well  settled  in  this  State  as  a  general  rale  that  as 
between  a  tenant  for  life  and  remaindermen,  stock  dividends  belong 
to  the  life  tenant  if  made  daring  the  life  tenancy,  though  from  earn- 
ings accumulated  wholly  or  in  part  before  such  tenancy  commenced. 

In  Higgs  v.  Cragg  (89  N.  Y.  487)  it  was  said  that  this  question 
had  not  then  been  considered  by  the  court  of  last  resort  in  this 
State,  and  it  was  not  passed  upon  in  that  ease.  The  question  seems 
first  to  have  been  considered  by  the  Court  of  Appeals  in  the  case  of 
Matter  of  Kemochan  (104  N.  Y.  618). 

The  will  there  gave  to  the  executors  portions  of  the  estate  in  trust, 
to  receive  the  rents,  interest  and  income,  and  apply  the  same  to  the 
use  of  the  widow  during  life,  remainder  to  the  beneficiaries  named. 
The  trust  fund  included  certain  shares  of  stock  upon  which  a  divi- 
dend was  declared  after  the  death  of  the  testator,  in  part  from  earn- 
ings accumulated  before  his  death.  It  was  held  that  the  widow  was 
entitled  to  the  whole  of  the  dividend ;  that  whether  the  earnings 
were  accumulated  before  or  after  the  death  of  the  testator,  they 
'  were  not  profits  accruing  to,  or  owned  by,  the  stockholders  unless 
set  apart  by  the  corporation  for  their  use,  and  they  belonged  to  the 
widow  because  ascertained  and  declared  after  her  husband's  death. 

The  court  below  had  apportioned  to  the  beneficiaries  that  portion 
of  the  dividend  earned  before  the  death  of  the  testator,  and  to  the 
widow  that  portion  earned  after  such  death,  thus  applying  a  rule 
said  to  be  founded  on  general  equity,  viz.,  "  that  when  a  fund  is 
given  for  life  to  one  beneficiary,  and  remainder  over,  the  first  shall 
have  its  earnings  after  his  life  tenancy  begins,  and  the  remainder- 
man the  balance."  Judge  Danfoeth,  however,  said :  "  I  find  noth- 
ing in  the  will  which  indicates  that  the  testator  intended  any  such 
investigation  or  division,  or  that  any  other  than  the  ordinary  rule 
which  gives  cash  dividends,  declared  from  accumulated  earnings  or 
profits,  to  the  life  tenant,  should  be  applied.  The  direction  to  his 
executors  is  to  receive  the  rents,  interest  and  income  of  his  estate, 
and  apply  the  net  amount  of  such  rents  or  other  income  *  *  * 
to  the  use  of  his  wife.  From  the  shares  in  question  no  income 
could  accrue,  no  profits  arise,  to  the  holder  until  ascertained  and 
declared  by  the  company  and  allotted  to  the  stockholder,  and  that 
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act  should  be  deemed  to  have  been  in  the  mind  of  the  testator,  and 
not  the  earnings  or  profits,  as  ascertained  by  a  third  person,  or  a 
court  upon  an  investigation  of  the  business  and  affairs  of  the  com- 
pany either  upon  an  inspection  of  their  books  or  otherwise." 

In  McLouth  V.  Hunt  (154  N.  Y.  179)  the  residuary  estate  was  by 
a  will  given  to  his  executors  in  trust,  to  "  take,  receive,  hold,  care  for, 
preserve,  maintain,  invest  and  reinvest,  convert,  sell,  lease  and  collect 
the  same,"  and  pay  over  a  portion  of  such  income  to  the  use  and  bene- 
fit of  his  grandsons  respectively  during  their  minority,  and  after  arriv- 
ing at  the  age  of  twenty-one  years,  to  pay  over  to  them  the  full 
income,  and  upon  their  arriving  at  the  age  of  thirty -five  years,  the  full 
amount  of  principal  with  any  accuTuulations  thereon  remaining,  and 
in  case  of  death  before  arriving  at  the  age  of  thirty -five  years,  the 
fund  was  given  to  other  persons  in  fee.  The  testator  died  Septem- 
ber 18,  1888.  There  was  hicluded  in  the  trust  estate  254  shares  of 
Western  Union  Telegraph  Company  stock,  upon  which  a  stock  divi- 
dend of  ten  per  cent  was  declared  November  10,  1892,  upon  the 
surplus  earnings  of  the  telegraph  company  accumulated  during  the 
ten  years  prior  thereto.  The  court,  among  other  things,  was  asked 
to  determine  whether  this  stock  dividend  belonged  to  the  life  tenants 
(so  called)  or  to  the  remaindermen,  whether  it  was  income  or  part 
of  the  corpus  of  the  estate.  The  trial  court  held  that  the  dividends 
belonged  to  the  life  tenants  and  they  were  entitled  to  the  same  as 
earnings  or  income,  and  the  Court  of  Appeals  affirmed  that  decision. 
Judge  O'Brien,  writing  for  the  court,  considered  all  the  cases  in  this 
State  and  elsewhere  and  arrived  at  the  conclusion  that  the  decision 
made  by  the  court  below  was  equitable  and  just  and  was  supported 
by  reason  and  authority.  It  is  apparent  tlie  surphis  earnings  from 
which  the  dividend  was  declared  were  accumulated,  a  part  before 
and  a  part  after  the  death  of  the  testator.  The  opinion  was  cer- 
tainly based  upon  such  an  understanding  of  the  facts,  because  Judge 
O'Brien  states  therein  that  "  the  resolution  recites  that  the  earnings 
of  the  corporation  had  been  withheld  from  tiie  shareholders  for 
almost  ten  years ;  that  they  had  accumulated,  and  that  it  was  the 
intention  of  the  directors  in  taking  such  action,  and  tiie  shareholders 
in  consenting  to  it,  to  distribute  such  accumulated  earnings  to  the 
shareholders  in  the  form  of  stock  certificates  instead  of  money." 

In  MatUr  of  Rogers  (22  App.  Div.  428 ;  161  N.  Y.  108)  the 
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will  created  trusts  for  the  benefit  of  testator's  children  during  their 
lives  with  remainders  to  their  issue.  In  the  trust  fund  were  shares 
of  stock  in  a  corporation.  The  testator  died  August  25, 1888.  The 
corporation  continued  in  business  until  1893,  paying  yearly  divi- 
dends, at  first  of  ten  per  cent  and  later  of  twenty  per  cent.  Then 
it  sold  its  plant,  with  raw  material  and  that  in  process  of  manufac- 
ture, for  $2,750,000,  to  be  paid  for  in  the  stock  of  a  new  corporation. 
The  stock  of  the  new  company  was  divided  among  the  stockholders 
of  the  old  company  in  the  proportion  of  ten  shares  of  the  new 
stock  for  one  of  the  old.  The  old  corporation  had  still  other  prop- 
erty, of  the  value  of  $3,000,000,  and  the  corporation  sold  this  prop- 
erty and  distributed  the  proceeds  among  its  stockholders.  The 
question  was  as  to  the  rights  of  the  life  tenants  and  remaindermen 
in  the  new  stock  and  proceeds  of  the  other  property  sold.  The 
referee  before  whom  the  case  was  first  heard  held  that  the  wliole 
fund  was  to  be  treated  as  capital  or  part  of  the  corpus  of  the  trust 
estate,  and  that  the  life  tenants  were  entitled  to  no  share  in  it.  The 
surrogate  modified  the  report  of  the  referee,  holding  that  100  per 
cent  of  the  cash  dividend,  and  the  dividends  of  the  new  stock,  were 
capital,  and  that  the  remainder  were  profits  or  income,  to  which  the 
life  tenants  were  entitled.  The  decision  of  the  surrogate  was 
affirmed  in  the  Appellate  Division  and  in  the  Court  of  Appeals.  The 
case  was  decided  in  the  Appellate  Division  November,  30, 1897,  the 
week  after  the  decision  of  the  Oourt  of  Appeals  in  McLouth  v.  Hunt 
(supra),  which  was  decided  November  23, 1897.  No  reference  was 
made  by  the  Appellate  Division  to  the  McLouthrllunt  case,  and  we 
assume,  therefore,  the  latter  case  was  not  brought  to  the  attention 
of  the  Appellate  Division  in  the  Rogers  case.  Justice  Cullen  did, 
liowever,  say  in  the  Rogers  case,  "  While  the  corporation  continues 
to  do  business  or  as  is  sometimes  said,  is  a  going  concern,  the  law  is 
settled  in  this  State  that  a  cash  dividend  is  income  and  goes  to  the 
life  tenants,  no  matter  at  what  time  the  profits  from  which  the 
dividend  was  declared  may  have  accrued  or  have  been  accumulated." 
(Citing  the  Kernochan  Case^  104  N.  Y.  618,  above.) 

In  view  of  the  McLouih-Hunt  case  we  must  add  that  the  same 
is  true  of  a  stock  dividend  as  of  a  cash  dividend.  The  Appellate 
Division,  however,  held  that  the  rule  stated  had  no  application  to 
the   Rogers  case,  where  there  was  no  dividend  by  a  going  corpora- 
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tion,  bnt  a  division  made  of  the  assets  of  a  liquidating  corporation 
among  its  stockholders.  Later  in  his  opinion  Justice  Cullen  sajs : 
"  Had  the  company  before  transferring  its  plant  to  the  new  corpora- 
tion, distributed  this  whole  surplus  or  reserve  fund  among  its  stock- 
holders, it  would  have  gone  to  the  life  tenant,  and  no  well-founded 
complaint  could  have  been  made  that  such  a  distribution  was  either 
illegal  or  inequitable."  It  further  appears  from  the  opinion  of  the 
Appellate  Division  that  the  life  tenants  took  no  exceptions,  and 
made  no  objection  to  the  decision  of  the  surrogate,  so  far  as  it  held 
that  a  portion  of  the  fund  was  capital  and  belonged  to  the  remainder- 
men. Tho  case  cannot,  therefore,  be  regarded  as  an  authority  so 
far  as  the  Appellate  Division  or  Court  of  Appeals  is  concerned 
for  the  proposition  that  any  part  of  the  fund  was  capital  and 
belonged  to  the  remaindermen.  No  authorities  were  cited  by  the 
Court  of  Appeals  in  its  opinion,  the  only  reference  thereto  being 
the  statement  that  the  cases  to  which  their  attention  had  been  called 
furnished  but  little  aid  in  the  determination  of  the  question  presented 
under  the  peculiar  facts  of  the  case.  The  appeal  to  the  Court  of 
Appeals  was  by  the  remaindermen  alone.  The  life  tenants  did  not 
appeal.  This  case,  therefore,  cannot  be  said  in  any  way  to  have 
modified  or  overruled  the  former  decision  of  the  court  in  the 
McLouthrHunt  case. 

It  may  be  further  noted  that  the  Appellate  Division  in  the  first 
department,  in  December,  1900,  followed  the  law  as  laid  down  in 
the  McLouthrHunt  case  in  Lowry  v.  Fanners^  Loan  dc  Trust 
Co.  (56  App.  Div.  408),  and  held  that  a  stock  dividend,  declared 
out  of  undivided  profits  or  surplus  (a  portion  of  which  was  earned 
before  the  testator's  death),  upon  stock  of  a  corporation  set  apart  by 
a  trustee  of  a  trust  fund  created  by  a  will,  belonged  to  the  life 
beneficiary  of  the  trust,  and  not  to  the  remaindermen. 

In  the  case  we  are  considering  it  does  not  appear  when  the  surplus 
earnings  were  accumulated  from  which  the  stock  dividend  was  made, 
whether  before  or  after,  or  both  before  and  after  the  death  of  the 
testator.  There  was  a  surplus  at  the  death  of  $289,341.88,  and  at 
the  time  this  dividend  was  made  this  surplus  had  increased  to 
$443,030.57.  The  dividend  was  $210,000.  The  wlwle  of  it  may 
have  been  made  from  tlie  surplus  accumulated  before  the  death. 
The  whole  of  it  could  not  have  been  made  from  the  surplus  accn- 
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mulated  after  the  death,  because  the  surplas  so  accnmulated  was 
onlj  $153,688.69.  It  was  made  from  the  whole  surplus  accu- 
mulated up  to  the  time  it  was  made,  without  any  limitation  to  that 
accumulated  during  any  particular  time.  In  any  event,  under  the 
authorities  we  have  refeiTed  to,  the  300  shares  of  new  stock  issued 
upon  the  60  shares  of  old  stock  owned  by  the  estate  belonged  to 
the  widow,  and  the  children  had  no  interest  therein. 

I  have  very  carefully  considered  the  suggestions  of  counsel  for 
the  appellant  and  I  iind  no  justification  for  any  ditferent  result 
growing  out  of  the  language  of  the  will  in  question  or  the  facts 
found  by  the  trial  court.  It  is  suggested  that  in  the  McLouth- 
Hunt  case  the  language  of  the  will  was  peculiar  in  that  it  provided 
that  the  executors  should  pay  the  life  tenants  ths  fuU  income^  but 
this  language  was  used  because  it  had  already  been  provided  that 
prior  to  the  life  tenants  coming  of  age,  only  portions  of  the  income 
were  to  be  paid  to  them,  and  then  followed  the  provision  that  from 
the  age  of  twenty-one  to  thirty-five  th^fvU  income  should  be  so  paid. 

This  language  could  have  no  bearing  upon  the  testator's  intention 
with  reference  to  the  disposition  of  any  dividends  upon  the  sixty  shares 
of  stock,  made  after  his  death.  The  remarks  of  Judge  Danforth 
in  the  Kemochan  case,  above  quoted,  are  quite  applicable  here.  I 
find  nothing  in  the  will  or  in  the  condition  of  the  property  or  of 
the  widow  and  next  of  kin,  indicating  any  intention  on  the  part  of 
the  testator  to  take  this  stock  dividend  out  of  the  ordinary  rule 
which  gives  the  whole  of  it  to  the  life  tenant  to  the  exclusion  of 
the  remaindermen.  There  is  no  basis  for  any  claim  that  the  widow 
assented  or  admitted  that  the  rew  stock  belonged  to  the  estate,  by 
permitting  the  certificate  to  be  taken  to,  and  the  stock  to  stand  dur- 
ing her  whole  lifetime,  in  the  name  of  the  estate.  It  does  not 
appear  that  she  had  any  knowledge  or  information  as  to  the  form 
of  the  certificate  or  that  the  stock  stood  in  the  name  of  the  estate. 

My  conclusion  is  that  the  300  shares  of  new  stock  belonged  to 
the  widow  from  the  time  they  were  issued  until  her  death,  and  the 
children  had  no  interest  therein.  At  her  death  the  stock  under  her 
will  passed  to  her  son,  the  plaintiff  George  T.  Chester.  The 
remaining  question  is  whether  anything  has  occurred  since  the 
death  of  the  widow  which  deprives  the  plaintiff  of  the  present 
ownership  of  the  stock,  or  prevents  his  recovery  of  the  same. 
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As  already  stated,  the  widow  died  February  16,  1897,  but  her 
will  was  not  admitted  to  probate  until  September  25,  1897.  At 
some  time  prior  to  September  30, 1897  (just  when  does  not  appear), 
the  plaintiff  assigned  and  transferred  to  his  wife,  Helen  R.  Chester, 
all  his  interest  in  his  father's  estate,  and  this  assignment  covered 
and  included  whatever  interest  he  had  in  the  360  shares  of  stock  as 
residuary  legatee  under  that  will.  It  did  not  cover  or  include  what- 
ever interest  he  acquired  in  the  300  shares  of  stock  by  his  mother's 
will.  September  6,  1897,  James  F.  Chard,  plaintiffs  coexecutor 
under  the  father's  will,  wrote  the  plaintiff  that  the  estate  owned  360 
shares  of  stock  in  the  defendant  corporation,  and  that  as  all  parties 
desired  the  estate  matters  settled  and  adjusted,  he,  as  executor  and 
trustee,  would  offer  all  the  interest  of  the  estate  in  such  stock  for 
sale  to  the  highest  bidder  on  the  4th  day  of  October,  1897.  There- 
after, and  September  14,  1897,  Helen  R.  Chester  presented  to  the 
surrogate  a  petition  wherein  she  stated  the  facts  necessary  to  enable 
her  to  secure  the  relief  asked  for,  which  already  appear,  and  need 
not  be  again  repeated  here,  and  stated,  among  other  things,  that  the 
executors  held  the  360  shares  of  stock,  and  that  she,  as  her  hus- 
band's assignee,  was  entitled  to  90  shares  thereof,  and  she  asked  that 
the  stock  belonging  to  her  might  be  delivered  to  her  and  not  sold. 
As  a  result  of  this  application,  with  the  assent  of  all  the  parties, 
the  certificate  for  the  300  shares  and  the  certificate  for  the  60  shares 
of  stock  were  surrendered  up  to  the  corporation  and  canceled,  and 
September  30,  1897,  four  new  certificates  of  90  shares  each  were 
issued,  one  to  Helen  R.  Chester  and  one  to  each  of  the  three  daugh- 
ters of  Thomas  Chester,  and  the  proceeding  before  the  surrogate 
was  discontinued.  The  plaintiff  assented  to  this  division  of  the 
stock.  It  was  while  Helen  R.  Chester  held  this  stock  that  the 
forty  per  cent  dividend  was  paid.  February  4,  1898,  she  received 
on  the  90  shares  $3,600.  On  the  20th  day  of  January,  1899,  she 
assigned  and  transferred  to  her  husband,  the  plaintiff,  all  her  right, 
title  and  interest  in  the  property  and  stock  of  the  defendant  corpo- 
ration.    This  action  was  commenced  January  31,  1899. 

It  does  not  appear  when  the  plaintiff  first  claimed  the  whole  300 
shares  of  stock  under  his  mother's  will,  except  that  it  was  prior  to 
the  commencement  of  this  action. 

It  is  apparent  that  neither  the  plaintiff  nor  his  wife  supposed, 
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when  the  stock  was  divided  between  the  fonr  parties,  that  such  a 
division  was  other  than  in  accordance  with  the  i*eal  rights  of  the  par- 
ties. Just  how  mi]ch  information  they  had  as  to  the  facts  connected 
with  the  issue  of  the  300  shares  of  stock  it  is  impossible  to  saj. 
They  evidently  were  not  informed  as  to  the  law,  if  they  were  as  to 
the  facts.  No  question  was  made  as  to  the  division  being  in  accord- 
ance with  the  strict  legal  rights  of  the  parties  until  just  before  the 
commencement  of  this  action.  There  was  no  disagreement,  no  con- 
troversy as  to  the  real  rights  of  the  parties  in  the  stock  at  the  time 
the  division  was  made.  That  being  so,  I  am  unable  to  see  how 
there  was  any  compromise  or  settlement  of  any  controversy  or  any 
consideration  for  the  assent  or  agreement  by  plaintiff  or  his  wife  to 
divide  the  stock,  giving  each  party  90  shares,  or  any  estoppel  pre- 
venting the  plaintiff  from  recovering  his  stock  and  the  dividends 
paid  and  unpaid  thereon  since  the  death  of  his  mother.  It  would 
seem  that  all  the  parties  supposed  that  the  300  shares  of  stock 
belonged  to  the  estate  of  Thomas  Chester,  and  acted  upon  that 
theory.  Even  if  the  facts  were  fully  known,  the  law  applicable  to 
the  facts  was  not  understood,  as  the  court  has  since  held  it  to  be. 

In  the  absence  of  any  consideration  for  the  division,  even  a  con- 
sideration growing  out  of  a  compromise  or  settlement  of  a  disputed 
controversy,  I  am  unable  to  see  how  the  fact  of  the  division  of  the 
stock  has  operated  to  deprive  tlie  plaintiff  of  the  interest  he  would 
otherwise  have  therein. 

Much  litigation  was  had  between  the  parties  to  this  action  other 
than  the  defendant  corporation  as  to  matters  growing  out  of  their 
interests  in  the  residuary  estate  of  Thomas  Chester  and  the  business 
of  the  old  firm  of  Thornton  &  Chester,  of  which  Thomas  Chester 
was  a  member  at  the  time  of  his  death,  and  which  was  continued 
during  the  lifetime  of  tlie  widow,  and  there  was  also  a  contest  of 
the  will  of  the  widow  and  mother,  Mary  P.  Chester.  None  of  these 
litigations,  however,  in  any  way  related  to  or  involved  the  interests 
of  the  parties  in  the  stock  in  question,  unless  it  was  the  contest  over 
the  will  of  Mary  P.  Chester,  and  the  parties  did  not  evidently  regard 
that  contest  as  in  any  way  affecting  their  rights  in  the  stock.  Finally, 
November  14,  1898,  there  were  papers  and  writings  executed 
between  the  parties  settling  their  differences  and  litigations,  except 
one  action  that  was  particularly  specified,  and  then  it  was  provided 
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that  it  was  expressly  iiDderstood  and  agreed  that  none  of  the  papers, 
nor  all  of  them  together,  should  be  construed  to  release  any  claim 
between  the  parties  except  those  expressly  enunierated. 

No  claim  had  then  been  made  or  suggested  as  to  this  stock  in 
question,  and  no  such  claim  was  enumerated  in  the  writings  and 
agreements  constituting  the  settlement  thus  made  between  the 
parties.  The  controversy  in  this  action  was  not,  therefore,  settled 
by  any  express  agreement  made  at  that  time.  It  was  not  in  the 
minds  or  within  the  contemplation  of  the  parties.  Under  these  cir- 
cumstances, I  am  unable  to  see  how  any  estoppel  as  to  this  claim  by 
plaintiff,  of  an  interest  in  this  stock,  could  arise.  The  consent  to 
the  discharge  of  the  executors  of  the  estate  of  Thomas  Chester  in 
no  way  affected  this  claim.  No  relief  is  sought  against  them.  No 
remedy  against  them  in  behalf  of  the  defendants,  the  three  daugh- 
ters, as  to  this  stock  was  lost  by  this  discharge.  The  300  shares  of 
stock  never  belonged  to  the  estate,  but  to  the  widow.  The  execu- 
tors never  dealt  with  this  stock  so  as  to  render  them  liable  to  the 
daughters  of  the  testator  in  any  way.  The  plaintiff  now  makes  no 
claim  and  asks  no  relief  against  his  coexecutor.  Such  coexecutor 
is  not  a  party  to  the  action.  More  than  this,  these  shares  of  stock 
were  surrendered  by  the  coexecutor  of  plaintiff  and  canceled,  and 
the  new  certificates  for  90  shares  each  were  issued  by  consent  of  all 
the  parties.  No  further  claim  could,  therefore,  be  made  against 
him  on  account  of  such  stock  by  any  of  the  parties. 

The  claim  here  sought  to  be  enforced  is  not  one  against  the  estate 
or  its  executors,  but  against  the  three  daughters  of  the  testator,  who 
have  received  a  portion  of  the  300  shares  of  stock,  which  never 
belonged  to  the  estate  nor  to  them  at  all,  but  which  has  been 
received  by  such  daughters  without  legal  right  and  without  their 
paying  any  consideration  therefor. 

I  am  unable  to  perceive  any  reason  why  such  claim  should  not 
be  enforced,  and  the  judgment,  so  far  as  it  affords  relief  against 
them,  should  not  be  affirmed. 

The  corporation  whose  capital  stock  is  in  litigation  is  also  a  party 
to  the  action.     It  was  a  necessary  party  for  various  reasons. 

The  court,  however,  erroneously  directed  judgment  in  favor  of 
the  plaintiff  and  against  the  corporation  itself  for  $9,000,  the  divi- 
dends upon  the  stock  of  plaintiff  paid  to  the  three  daughters  after 
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the  certificates  of  stock  had  been  issued  to  them,  and  before  the 
corporation  had  gone  into  liquidation  or  had  anj  notice  of  plain- 
tiff's claims  to  the  stock,  and  also  for  the  costs  of  the  action.  This 
relief  was  granted  upon  the  theory  that  the  dividends  were  wrong- 
fully paid  to  the  daughters.  It  is  said  that  the  corporation  know- 
ing all  the  facts  was  bound  to  know  the  law,  and,  therefore,  knew 
that  these  300  shares  of  stock  belonged  to  the  plaintiff,  and  that  the 
daughters  had  no  interest  therein.  The  stock,  however,  stood  upon 
the  corporation's  books  in  the  name  of  the  three  daughters,  and 
they  held  their  certificates  with  the  assent,  and  it  may  be  said  by 
the  procurement,  of  the  plaintiff  and  his  wife.  She  commenced 
the  proceeding  to  procure  the  division  of  the  stock,  and  the  plaintiff 
added  his  affidavit  to  his  wife's  petition,  swearing  to  the  truth 
thereof  and  stating  his  desire  that  the  petition  be  granted.  There- 
upon the  daughters  and  plaintiff's  coexecutor  acceded  to  the  desire 
of  plaintiff  and  his  wife,  the  proceeding  was  dismissed,  and  the 
division  was  made  upon  consent  of  all  the  parties.  How  could  the 
corporation  do  otherwise  than  pay  the  dividends  as  it  did?  It  was 
not  a  wrongful  payment.  No  matter  who  were  the  legal  owners  of 
the  stock,  all  the  parties  directed  its  division  as  it  was  divided,  and 
assented  to  the  payment  of  the  dividends  in  accordance  with  such 
division,  and  such  payment  relieved  the  corporation  from  all  liability 
to  respond  again  for  such  dividends.  The  payment  of  the  dividends 
to  the  daughters  was  not  wrongful,  and  the  judgment,  so  far  as  it 
provided  for  a  recovery  of  the  dividends  from  the  corporation,  and 
for  costs,  was  erroneous  and  should  be  modified  and  corrected. 

My  conclusion  is,  therefore,  that  the  judgment  appealed  from 
should  be  modified  by  striking  therefrom  all  provisions  to  the  effect 
that  the  defendant  corporation  wrongfully  issued  certificates  of  stock 
to  the  other  defendants,  and  wrongfully  paid  dividends  thereon  to 
such  other  defendants,  and  that  plaintiff  have  personal  judgment 
and  execution  against  such  defendant  corporation  therefor,  with 
interest  and  costs,  or  for  any  other  amount,  and  as  so  modified 
affirmed,  with  costs  to  the  respondent  against  the  appellants  other 
than  the  corporation,  and  with  costs  to  such  corporation  appellant 
against  the  respondent. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event. 
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Emilie  R.   Seidenspinneb,   Respondent,   v.   Metropolitan   Life 
Insueance  Company,  Appellant. 

Iniurance — application  tlierefor — whether  a  question  a$  to  other  imurance  catered 
insurance  in  an  incorporated  benevolent  association  —  when  a  question  of  fact. 

An  application  for  a  policy  of  life  insurance  contained  the  following  questions 
and  answers: 

"  A.  Have  you  ever  applied  to  any  company,  order  or  association  for  insur- 
ance on  your  life  without  receiving  exact  kind  and  amount  of  insurance  applied 
for?    (If  yes,  give  particulars.)    No. 

*'  B.  State  name  of  company,  order  or  association  which  has  declined  to  issue 
a  policy  on  your  life  or  postponed  you.    None. 

•*  C.  State  whether  any  company  had  refused  to  restore  a  lapsed  policy  on 
your  life.    (If  yes,  give  particulars.)    None. 

"  D.  Is  any  application  or  negotiation  for  other  insurance  on  your  life  now 
pending  or  contemplated?    (If  yes,  give  particulars.)    No. 

"E.  State  amount  of  insurance  you  now  carry  on  your  life,  with  name  of 
company  or  association  by  whom  granted  and  the  year  of  issue.  (Enumerate 
each.)    None. 

"  F.  If  insui*ed  in  this  company,  in  ordinary,  industrial  or  intermediate,  give 
policy  numbers.    None. 

*'  Is  there  any  other  insurance  in  force  on  your  life?    None." 

At  the  time  of  the  insured's  death  he  was  a  member  of  an  incorporated  benevo- 
lent association  whose  certificate  of  incorporation  provided  that  the  "object  of 
its  creation  is  to  accumulate  by  initiation  fees,  quarterly  dues,  fines  and  inter- 
est, a  fund  out  of  which  to  assist  each  other  (the  members)  in  time  of  sickness 
and  death  as  prescribed  by  the  Constitution  and  By-laws  of  the  same."  The 
constitution  provided:  "At  the  death  of  a  member  in  good  standing  for  six 
months  the  widow  or  legal  heirs  of  the  deceased  shall  receive  the  sum  of  $150; 
at  the  death  of  the  wife  of  a  member  in  good  standing  for  six  months  he  shall 
receive  from  the  treasury  §50."  The  association  issued  no  certificates  of  mem- 
bership and  the  constitution  designated  the  person  to  whom  the  sum,  payable 
upon  the  death  of  a  member  or  his  wife,  should  be  paid  and  did  not  confer  any 
power  upon  the  member  to  name  any  other  beneficiary. 

Held,  that  an  examination  of  question  E,  contained  in  the  application,  in  con- 
nection with  the  questions  which  preceded  it,  indicated  an  insurance  in  a 
company  or  association  which  issued  some  form  of  certificate; 

That  men's  minds  might  reasonably  differ  as  to  whether  or  not  the  last 
question,  taken  in  connection  with  the  others,  did  not  mean  some  form  of 
other  insurance  evidenced  by  a  policy  or  certificate,  and  also  upon  the  issue 
whether  such  question  fairly  called  u}  on  the  insured  to  state  his  connection 
with  the  benefit  association  above  alluded  to; 

That  as  to  these  matters  a  question  of  fact  was  presented. 
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Semble,  that  membership  in  an  association,  whose  constitution  and  by-laws  pro. 
Tided  simply  for  the  payment  of  certain  funeral  expenses,  did  not  constitute 
an  insurance  within  the  meaning  of  the  questions  contained  in  the  application. 

Appeal  by  the  defendant,  the  Metropolitan  Life  Insurance  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the 
6th  day  of  June,  1901,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  12th  day  of  June,  1901,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Seward  A.  Simons^  for  the  appellant. 

Moses  Shire  J  for  the  respondent. 

HiscocK,  J. : 

Plaintiff  is  seeking  to  recover  the  sum  of  $1,000  and  interest 
upon  a  policy  of  life  insurance  issued  by  the  defendant  April  30, 
1900,  upon  the  life  of  Gottlieb  Seidenspinner,  and  wherein  plaintiff 
was  designated  as  beneficiary.     The  insured  died  October  28,  1900. 

The  only  questions  litigated  upon  the  trial  or  presented  here, 
were  and  are  whether  the  insured  in  procuring  said  policy  was 
guilty  of  a  breach  of  warranty  which  avoided  it  through  misstate- 
ments as  to  other  policies  of  insurance  in  force  upon  his  life,  and  as 
to  sicknesses  which  he  had  suffered. 

At  the  close  of  the  trial,  which  was  before  a  jury,  each  side  asked 
to  have  a  verdict  directed  in  its  favor.  Among  the  questions  and 
answers  contained  in  the  application  of  the  insured  for  the  policy  in 
question  were  the  following : 

"  A.  Have  you  ever  applied  to  any  company,  order  or  association 
for  insurance  on  your  life  without  receiving  exact  kind  and  amount 
of  insurance  applied  for  ?     (If  yes,  give  particulars.)     No. 

"B.  State  name  of  company,  order  or  association  which  has 
declined  to  issue  a  policy  on  your  life  or  postponed  you.     None. 

"  C.  State  whether  any  company  had  refused  to  restore  a  lapsed 
policy  on  your  life.     (If  yes,  give  particulars.)     None. 

"  D.  Is  any  application  or  negotiation  for  other  insurance  on  your 
life  now  pending  or  contemplated  ?     (If  yes,  give  particulars.)     No. 

"  E.  State  amount  of  insurance  you  now  carry  on  your  life,  with 
name  of  company  or  association  by  whom  granted  and  the  year  of 
issue.     (Enumerate  each.)    None. 
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"  F.  If  insured  in  this  company,  in  ordinary,  induBtrial  or  inter- 
mediate, give  policy  numbers.    None. 

"  Is  there  any  other  insurance  in  force  on  your  life  ?    None." 

At  and  for  some  time  prior  to  the  date  when  said  questions  were 
asked  and  answered  as  aforesaid,  plaintiff  was  a  member  of  four 
associations,  namely,  Wnertemburger  Sua  via  Benevolent  Association 
No.  1  of  Buffalo,  N.  T.,  East  Buffalo  Wnertemburger  Schwaben 
Verein  No.  2,  Freiheit  Court  No.  144  of  the  Foresters  of  America, 
and  of  one  of  the  lodges  of  Odd  Fellows.   - 

Under  the  constitution  and  by-laws  of  two  of  those  associations, 
provision  was  made  simply  for  the  payment  of  certain  funeral 
expenses,  and  it  is  hardly  claimed  that  these  provisions  constituted 
an  "  insurance  "  within  the  meaning  of  the  questions  in  the  applica- 
tion. Stronger  facts  in  behalf  of  the  appellant  are  presented  in 
connection  with  the  Wnertemburger  Sua  via  Benevolent  Association, 
the  constitution  and  certificate  of  incorporation  of  which  were  pnt 
in  evidence.  It  appears  from  them  that  such  association  was  incor- 
porated under  the  acts,  chapter  368  of  the  Laws  of  1865,  as 
amended  by  chapter  668  of  the  laws  of  the  same  year.  By  its  cer- 
tificate of  incorporation  it  is  provided  that  "  the  particular  business 
or  object  of  its  creation  is  to  accumulate  by  initiation  fees,  quarterly 
dues,  fines  and  interest,  a  fund  out  of  which  to  assist  each  other 
(the  members)  in  time  of  sickness  and  death,  as  prescril)ed  by  the 
Constitution  and  By-laws  of  the  same."  The  constitution  provides 
that  the  object  of  the  association  shall  be  "  To  support  one  another 
in  word  and  deed,  in  days  of  need  and  sickness ;  to  bury  the  dead 
with  honors,  as  well  as  to  help  the  widows  and  orphans  of  deceased 
members  according  to  means,  and  to  cultivate  moral  education."  It 
further  provided  certain  qualifications  of  membership,  amongst 
which  was  the  examination  of  every  proposed  candidate  by  a 
physician.  Small  quarterly  dues  were  provided  for  and  then  the 
f  urtlier  provision  was  made  that  at  the  death  of  eacli  member  "  each 
brother  is  to  pay  one  dollar  until  the  treasury  shows  the  amount  of 
$3,000."  Under  the  heading  "  In  Regard  to  Benefits,"  it  was  pro- 
vided that  "  At  the  death  of  a  member  in  good  standing  for  six 
months  the  widow  or  legal  heirs  of  the  deceased  shall  receive  the 
sum  of  $150  ;  at  the  deatli  of  the  wife  of  a  member  in  good  stand- 
ing for  six  months  he  shall  receive  from  the  treasury  $50." 
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The  question  is  whether  membership  by  the  insured  in  this  asso- 
ciation made  his  answers  false  and  avoided  the  policy. 

While  such  associations  are  brought  within  some  of  the  statutory 
provisions  with  reference  to  the  supervision  of  the  general  subject 
of  life  insurance  and  while  they  are  sometimes  spoken  of  as  being 
engaged  in  the  business  of  life  insurance,  it  is  apparent  that  that 
feature  in  the  organization  and  existence  of  the  association  in  ques- 
tion was,  to  say  the  least,  very  primitive.  No  separate  fund  was 
provided  out  of  which  death  losses  should  be  payable.  There  prob- 
ably was  no  practical  way  in  which  the  association  could  enforce 
the  payment  by  members  of  dues  and  assessments  from  which  to 
pay  the  benefit  sums  which  became  payable  upon  the  death  of  a 
member  or  his  wife.  No  certificate  of  membership  was  issued  such 
as  in  the  case  of  many  benefit  and  aid  associations  takes  the  place 
of  a  regular  insurance  policy.  The  constitution  designated  the  per- 
son to  whom  the  sum  payable  upon  tlie  death  of  a  member  or  his 
wife  should  go,  and  there  was  no  power  given  to  the  member  to 
name  any  other  beneficiary.  While  the  sum  paid  at  death  necessa- 
rily partook  somewhat  of  the  character  of  the  moneys  payable 
under  a  regular  life  insurance  policy  upon  death,  still  evidently  the 
predominating  idea  was  that  of  aiding  and  helping  members  rather 
than  engaging  in  what  might  be  regarded  as  a  regular  insurance 
business. 

Having  these  considerations  in  mind,  we  come  to  the  more  par- 
ticular consideration  of  the  questions  and  answers.  It  is  claimed 
by  appellant  that  the  insured  especially  was  untruthful  in  answering 
"  none  "  to  the  following  two  questions :  "  State  amount  of  insurance 
you  now  carry  on  your  life,  with  nam^  of  company  or  association 
by  whom  granted  and  the  year  of  issue,"  and  '*  Is  there  any  other 
insurance  in  force  on  your  life  ? " 

We  think  that  an  examination  of  the  first  question  in  connection 
with  the  other  questions  whicli  preceded  it,  fairly  warrants  the  con- 
clusion that  it  indicated  an  insurance  in  some  company  or  association 
which  had  issued  some  form  of  policy  or  certificate.  We  think 
further,  that  men's  minds  might  reasonably  differ  as  to  whether  or 
not  the  last  question,  taken  in  connection  with  the  others,  did  not 
mean  some  form  of  formal  insurance  evidenced  by  policy  or  certifi- 
cate, and  might  differ  upon  the  issue  whether  this  question  fairly 
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called  upon  tlie  insnred  to  state  his  connection  with  the  benefit  asso- 
ciations to  which  we  have  referred.  It  was  very  easy  for  the 
defendant,  if  it  desired  to,  to  ask  such  questions  as  would  plainly 
and  fairly  call  upon  the  applicant  to  disclose  any  membership  in 
benefit  or  aid  associations.  The  language  of  tlie  questions  whicli 
were  asked  and  prepared  by  itself  are  to  be  construed  most  strongly 
against  it.  The  insured  should  not  be  convicted  of  having  given 
fraudulent  and  untruthful  answers  unless  such  inference  is  fairly 
warranted  by  the  evidence. 

If,  as  we  think,  different  inferences  might  be  drawn  as  to  whether 
the  questions  stated  called  for  different  answers  and  information 
than  was  given,  then  an  issue  of  fact  was  presented  for  a  jury  to 
pass  upon.  Each  party,  however,  asked  the  trial  justice  to  direct  a 
verdict.  Neither  side  requested  to  go  to  the  jury  upon  the  question 
indicated.  Under  those  circumstances,  a  verdict  having  been 
directed,  it  is  to  be  presumed  that  the  trial  justice  found  upon  any 
question  of  fact  involved  in  such  manner  as  to  authorize  and  sus- 
tain the  verdict.  (Kirtz  v.  Peck,  113  N.  Y.  222;  Provost  v. 
McEncroe,  102  id.  650.) 

Upon  the  trial  the  learned  counsel  for  the  defendant  sought  to 
have  admitted  certain  evidence  in  regard  to  the  payment  to  the 
insured  of  sick  benefits  by  the  associations  already  named  as  indi- 
cating that  he  was  sick  at  different  and  other  times  than  admitted  in 
his  application.  We  think,  however,  if  it  should  be  assumed  that 
such  evidence  was  competent,  that  by  his  questions  and  offer  he  did 
not  make  it  sufficiently  clear  that  such  evidence,  if  admitted,  would 
have  indicated  sicknesses  at  other  dates  than  those  admitted  in  the 
application  to  present  error.  Further  than  that,  while  excepting  to 
tlie  rulings  of  the  court,  tlie  counsel  admitted  that  the  evidence 
sought  for  was  not  the  best  evidence  which  could  be  given  of  ill- 
ness. We  think  an  examination  of  all  that  took  place  at  this  point 
of  the  trial  discloses  that  no  such  material  error  was  committed  as 
to  call  for  reversal. 

In  accordance  with  these  conclusions  we  think  the  judgment  and 
order  appealed  from  should  be  affirmed,  with  costs. 

McLennan,  Spring,  Williams  and  Davy,  JJ.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 
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Caroline  B.  Woodruff  and  Others,  as  Executors  and  Trustees 
under  the  Will  of  Nelson  Bea.rd8Ley,  Deceased,  Plaintiffs,  v. 
The  Oswego  Starch  Factory,  Defendant. 

Tax  an  rent  reserved  under  a  perpetual  lease  —  what  covenant  by  the  tenant  to  pay 
aU  taxes,  etc.,  does  not  require  him  to  pay  the  tax  on  the  rent  — when  the  lessor 
is  estopped  to  claim  that  the  statute  imposing  the  tax  is  unconstitutional. 

Taxes  upon  rents  reserved  in  a  perpetual  lease  assessed  against  the  lessor  pur- 
suant to  section  8  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  re-enacting  chapter 
827  of  the  Laws  of  1846,  are  not  payable  by  the  lessee  under  a  covenant  bind- 
ing him  to  pay  "all  taxes,  charges  and  assessments,  ordinary  and  extraordi- 
nary, which  shall  be  taxed,  charged,  imposed  or  assessed  on  the  hereby 
demised  premises  and  privileges,  or  any  part  thereof,  or  on  the  said  parties  of 
the  first  part  (the  lessors),  their  heirs  and  assigns,  in  respect  thereof." 

The  fact  that  the  lease  was  executed  about  a  year  after  the  enactment  of  chapter 
827  of  the  Laws  of  1846,  docs  not  establish  that  the  lessor  had  these  taxes  in 
mind  when  he  executed  the  lease  and  intended  to  relieve  himself  from  the  pay- 
ment of  such  taxes  by  the  covenant  contained  therein. 

Assuming,  without  deciding,  that  the  taxation  of  such  rents  is  unconstitutional, 
that  fact  will  not  prevent  the  lessee  from  setting  off  against  the  rents  reserved 
under  the  lease,  moneys  involuntarily  paid  by  it  for  taxes  assessed  upon  the 
rents,  which  the  lessor  had  refused  to  pay,  where  it  appears  that  the  le.:sor  did 
not  assert  his  chiim  that  the  assessments  were  invalid  until  after  the  payments 
had  been  made. 

SuBinssioN  of  a  controversy  upon  an  agreed  statement  of  facta 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Frederic  E.  Storke,  for  the  plaintiffs. 
JT.  Z.  Howe,  for  the  defendant. 

HiscocK,  J. : 

This  action  involves  the  construction  of  a  covenant  with  reference 
to  the  payment  of  taxes  contained  in  certain  leases  executed  in  per- 
petuity of  premises  situated  in  Oswego.  The  plaintiffs  have  become 
owners  and  landlords,  and  the  defendant  the  tenant  under  said 
leases. 

Between  June  2,  1847,  and  the  year  1867,  Charles  Carrington 

and  Myron  Pardee,  being  the  owners  of  certain  lands  and  water 

power  on  the  Oswego  river,  executed  to  various  persons  seven  leases 

in  fee,  reserving  in  each  case  to  the  lessors  a  perpetual  rent.     Prior 
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to  1898  the  plaintiffs'  testator,  one  Nelson  Beardsley,  had  acquired 
an  undivided  half  interest  in  said  seven  leases  and  the  rents  reserved 
thereunder,  and  the  defendant  had  acquired  under  said  leases  the 
fee  of  the  land  therein  described. 

May  13,  1846,  and,  therefore,  a  little  more  than  a  year  before  the 
first  lease  was  drawn,  there  had  been  passed  the  act^  imposing  a 
tax  upon  rents  reserved  in  leases  such  as  those  under  considera- 
tion. By  chapter  908,  Laws  of  1896,  known  as  the  Tax  Law,  the 
provisions  of  this  original  act  for  this  species  of  taxation  were  in  the 
main  re-enacted.  Section  8  provided  that ''  Rents  reserved  in  any 
lease  in  fee  *  *  *  and  chargeable  upon  real  property  within 
the  state  shall  be  taxable  to  the  person  entitled  to  receive  the  same  as 
personal  property  in  the  tax  district  where  such  real  property  is  situ- 
ated." Subdivision  5  of  section  21  provided  for  setting  down  in 
the  fifth  column  of  the  assessment  roll  the  value  of  such  taxable 
rents  estimated  upon  a  certain  prescribed  basis. «  Section  75  pro- 
vided that  if  said  taxes  could  not  be  collected  out  of  the  persons 
against  whom  they  were  assessed,  the  same  might  be  collected  of 
the  tenant  or  lessee  in  possession  of  the  premises  on  which  the 
rent  was  reserved,  and  in  that  case  such  tenant  or  lessee  should  be 
entitled  to  have  the  amount  paid  or  collected  of  him,  with  interest, 
deducted  from  the  amount  of  rent  reserved  upon  such  premises 
then  or  thereafter  to  become  due. 

The  rents  reserved  upon  the  leases  in  question  were  never  actu- 
ally assessed  until  the  year  1898.  Since  then  they  have  been,  and 
the  plaintiffs  having  failed  to  pay  the  taxes,  they  have  been  col- 
lected by  appropriate  proceedings  from  the  defendant,  which  now 
seeks  to  deduct  the  amount  so  collected,  amounting  to  several  hun- 
dred dollars,  from  the  rents  reserved  under  its  leases  to  the  plain- 
tiffs. Plaintiffs  deny  its  right  so  to  do,  claiming  that  the  obligation 
rests  upon  defendant  to  pay  said  taxes,  and  these  opposing  conten- 
tions of  the  respective  parties  as  to  the  liability  to  pay  said  taxea 
lead  to  and  involve  a  construction  of  the  tax  covenant  written  in 
substantially  similar  language  in  each  of  said  leases.  This  covenant 
binds  the  lessee  to  pay  "all  taxes,  charges  and  assessments,  ordinary 
and  extraordinary,  which  shall  be  taxed,  charged,  imposed  or 
assessed  on  the  hereby  demised  premises  and  privileges,  or  any  part 

♦Laws  of  1846,  chapter  327.—  [Rep. 
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thereof,  or  on  the  said  parties  of  the  first  part  (the  lessors),  their 
heirs  and  assigns,  in  respect  thereof." 

The  learned  counsel  for  the  plaintiffs  has  approached  the  imme- 
diate interpretation  of  the  clause  with  a  most  extended  and  careful 
review  and  analysis  of  early  English  statutes  and  decisions  bearing 
upon  the  subject  of  taxation  as  related  to  and  involved  in  leases 
after  which  the  ones  in  question  are  largely  patterned  and  formu- 
lated. The  review  thus  made,  however,  while  extremely  interesting 
for  the  historical  light  which  it  throws  upon  the  general  subject  of 
leases  and  taxes,  fails  to  disclose  any  authority  which  to  our  minds 
is  decisive  of  the  precise  question  here  presented.  In  the  solution  of 
that,  and  the  construction  of  the  covenant  in  dispute,  we  must 
mainly  be  governed  by  the  reasonable  and  natural  meaning  of  the 
words  used  in  the  clause  itself,  considered  in  tlie  light  of  the  entire 
contract  of  which  the  latter  is  a  part.  Some  aid  can  be  derived 
from  general  considerations  which  may  be  supposed  to  have 
affected  the  minds  and  intentions  of  the  parties  when  the  leases 
were  made,  and  at  least  one  authority  has  been  cited  from  the 
reports  of  this  State  adjudicating  the  meaning  of  a  somewhat 
analogous  provision. 

Passing,  then,  to  a  consideration  of  the  language  employed  in 
the  covenant,  we  think  it  very  apparent  that  plaintiffs'  contention 
of  defendant's  liability  finds  a  broader  support  in  the  last  than  in 
the  first  clause.  We  easily  conclude  that  taxes,  etc.,  '^  taxed,  charged, 
imposed  or  assessed  on  the  hereby  demised  premises  and  privileges" 
do  not  include  a  tax  assessed  upon  the  rents  springing  therefrom. 
The  word  "  premises"  is  used  throughout  the  leases  as  meaning  and 
referring  to  the  lands  and  rights  which  are  the  subject  of  the  leases. 
When  we  join  with  it  the  other  words  used,  with  the  resultant  term 
"hereby  demised  premises,"  we  think  it  becomes  clear  beyond 
doubt  that  there  is  meant  and  indicated  exclusively  the  land  and 
property  which  is  leased  to  and  put  in  the  possession  of  the  tenant, 
and  that  it  would  be  a  violent  construction  to  hold  the  latter  liable  • 
under  this  clause  to  pay  a  tax  upon  rents  which  the  landlord 
received  as  the  consideration  and  consequence  of  so  demising  such 
premises. 

It  is  to  be  observed  that  the  law  providing  for  this  taxation 
expressly  treats  and  defines  it  as  a  tax  upon  personal  property. 
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PlaintifPs  connsel,  in  sapport  of  his  theory  that  rents  are  so  an 
incident  or  a  part  of  the  premises  that  a  tax  upon  them  may  be 
regarded  as  one  upon  the  latter  within  the  terms  nsed,  has  espe- 
cially urged  upon  our  attention  the  opinions  delivered  in  the  recent 
Income  Tax  cases  in  the  Supreme  Court  of  the  United  States  {Pol- 
lock V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429 ;  158  id.  601), 
in  which  it  was  held  or  said  by  various  of  the  judges,  in  substance, 
that  the  term  "  lands  "  included  the  rents  issuing  therefrom.  The 
issues  in  those  cases  naturally  and  equitably  seem  to  have  permitted 
of  such  a  conclusion.  The  question  arose  as  to  the  legality  of  a  law 
which  taxed  the  income,  including  the  rents,  of  real  estate.  Con- 
cededly  a  constitutional  prohibition  existed  which  forbade  direct 
taxation  upon  real  estate  after  the  manner  pursued  in  the  statute, 
and  the  question  was  presented  whether  Congress  might  evade  such 
prohibition  against  said  tax  upon  lands  by  levying  the  same  upon 
the  income  thereof.  The  opinion  was  expressed  by  various  mem- 
bers of  the  court  that  it  might  not  be  allowed  to  avoid  the  prohibi- 
tion which  covered  the  subject,  simply  by  proceeding  against  what 
was  clearly  an  incident  and  a  part  thereof.  The  principles  there 
evoked  and  declared,  however,  do  not  seem  to  us  to  apply  to  this 
case.  Here  is  no  attempt  to  escape  a  broad  constitutional  provision 
which  protects  a  certain  class  of  property,  by  attacking  some  inci- 
dent thereof.  The  question  simply  is  of  the  apportionment  of 
what  may  be  assumed  to  be  proper  and  legal  burdens,  between  two 
parties  to  a  contract  as  governed  by  the  terms  of  that  contract.  The 
construction  to  be  sought  is  one  which  will  simply,  legally  and 
properly  determine  the  rights  of  the  two  parties  to  a  contract. 

We,  therefore,  are  remitted  to  the  final  query,  whether  this  tax 
can  be  said  to  be  one  imposed  on  the  ^'  parties  of  the  first  part  (les- 
sors of  the  premises  and  privileges),  their  hcire  and  assigns  in 
respect  thereof P  Technically  and  gramatically  the  words  ''iu 
respect  thereof,"  relate  and  have  reference  to  the  preceding  words 
"  demised  premises  and  privileges,"  so  that  the  words  describe  a 
tax  imposed  upon  the  lessors  "  in  respect  of  "  or  in  relation  to  the 
leased  premises.  If  this  wording  covers  this  tax  it  must  be  because 
such  tax  upon  rents  may  be  said  to  be  one  in  respect  of  or  in  rela- 
tion to  the  demised  premises. 

While  perhaps  it  might  be  said  that  a  tax  upon  the  rents  reserved 
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under  a  leasd  had  some  very  general  relation  to  the  demised 
premises  which  produced  them,  we  do  not  think  that  it  would  be  a 
natural  or  reasonable  construction  to  hold  that  the  i-elation  was  such 
as  to  satisfy  the  requirements  of  this  covenant.  The  tax  here  indi- 
cated is  one  which  is  directed  specifically  against  the  property 
which  is  demised  or  against  tlie  lessors  in  respect  of,  or  on 
account  of,  such  property.  We  call  to  mind  at  once  the  class  and 
character  of  such  taxes  whicii  should  be  so  charged  against  said 
premises.  In  form,  when  the  owners  were  non-residents  of  the 
county  where  the  premises  were  situated,  as  in  this  case,  the  ordi- 
nary taxes  would  be  assessed  in  the  name  of  the  defendant  as 
occupant.  But  the  Legislature  might  at  any  time  provide  that  the 
plaintifib  should  be  assessed  for  them,  and  then  immediately  a  case 
would  be  presented  for  the  application  with  its  natural  meaning  of 
this  last  provision.  Plaintiffs  would  be  assessed  in  respect  of  the 
demised  premises,  and  it  would  become  the  duty  of  the  defendant 
to  protect  them  and  the  premises  against  such  assessment  by  paying 
the  tax  thereon.  But  when  we  pass  beyond  this  class  of  assessments 
and  assume  one  made  against  the  lessor  upon  his  income  or  rents 
received  under  a  lease,  and  otherwise  in  no  manner  based  upon,  or 
measured  by  the  lands  leased,  their  value,  character  or  condition,  it 
seems  to  us  that  it  would  be  a  strained  construction  to  say  that  such 
tax  was  on  account  of,  related  to,  or  '^  in  respect "  of,  the  demised 
premises,  within  the  meaning  of  the  covenant. 

Sufficient  reason  is  found  in  the  general  scope  of  the  contract 
between  the  parties  for  imposing  upon  the  tenant  the  obligation  to 
pay  all  taxes  which  naturally  and  legitimately  could  be  said  to  be 
assessed  upon  the  leased  lands  and  privileges,  in  whosoever's  name 
the  assessment  might  be.  Under  the  lease  it  became  jpractically  the 
owner  of  the  premises.  They  were  its  to  occupy,  improve  and 
enjoy  with  all  of  the  profits  to  be  derived  therefrom.  The  burden 
would  naturally  follow  of  discharging  all  taxes  which  might  be 
assessed  against  them  and  which  theoretically,  in  large  part,  would 
represent  benefits  and  improvements  making  the  lands  more  valu- 
able. There  would,  however,  be  no  such  appropriateness  in  making 
the  tenant  pay  taxes  upon  the  rents.  Those  were  the  property  of 
the  landlord,  which  it  was  his  right  to  utilize  and  enjoy  as  best  he 
could,  and  a  similar  process  of  logic  would  naturally  call  upon  him, 
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rather  than  the  tenant,  to  discharge  any  burden  of  taxation  which 
the  government  might  see  fit  to  impose  upon  them. 

If  it  should  be  urged  that  this  argument  of  what  would  be  the 
reasonable  division  of  burdens  between  the  parties  is  subject  to  the 
defect  that  the  imposition  of  some  unexpected  tax  upon  the  rents 
might  so  diminish  the  landlord's  net  revenue  from  the  premises  as 
to  make  the  contract  inequitable  towards  him,  it  may  readily  be 
answered  that  the  same  unforeseen  contingency  might  deprive  tlie 
tenant  of  all  his  profits,  and  that  in  this  case  no  such  consideration 
is  presented  because  this  species  of  taxation  was  framed  before  the 
leases  were  made. 

Coming  to  some  of  the  general  arguments  outside  of  the  words 
themselves  of  the  covenant  in  question,  it  is  forcibly  and  ably 
argued  by  plaintiffs'  counsel  that  this  taxation  of  rents  under  leases 
such  as  these  was  the  result  of  a  strenuous  and  widespead  public 
agitation  which  had  culminated  in  the  passage  of  the  original  act 
for  this  manner  of  assessments  only  a  year  or  two  before  the  first  of 
these  leases  was  made ;  that,  therefore,  it  must  be  assumed  that  the 
landlords  in  making  them  had  this  taxation  in  mind  and  intended  to 
guard  against  it  and  that  this  intention  of  the  parties  should  be 
taken  into  account  in  construing  the  covenant.  We  are  unable, 
however,  in  this  argument  to  find  much  support  for  plaintiffs'  con- 
tention. It  is  fair  to  assume  that  these  contracts  were  the  product 
and  evolution  of  much  experience  and  care  upon  the  part  of  the 
landlord  class,  and  that  if  there  is  any  ambiguity  upon  this  particu- 
lar subject  it  is  to  be  charged  against  the  lessors  rather  than  other- 
wise. If,  then,  counsel  is  correct  that  they  had  in  mind  the  imposi- 
tion of  this  tax  at  the  time  the  leases  were  made  and  it  was  the 
intention  and  the  agreement  of  the  parties  that  the  same  should  be 
paid  by  the  tenant,  it  is  difficult  for  us  to  understand  why  the  latter 
obligation  was,  to  say  the  least,  left  in  so  much  doubt,  when  the  use 
of  three  or  four  words  would  have  placed  it  beyond  any  uncertainty 
whatever.  It  would  perhaps  be  more  reasonable  to  infer  that  the 
lessors,  taking  into  account  the  possibility  of  this  taxation,  fixed  the 
consideration  for,  and  the  rents  reserved  under  the  leases  at  such  a 
figure  as  would  indemnify  them  against  the  same  when  the  hour  of 
payment  came. 

But  one  case  has  been  called  to  our  attention  passing  upon  a  clause 
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in  a  lease  Bomewhat  similar  at  least  to  the  one  in  question.  (  Van 
Benaaelaer  v.  Dennisoriy  8  Barb.  23.) 

Plaintiffs'  counsel  in  a  careful  analysis  of  this  case  seeks  to  so  dis* 
tinguish  it  that  it  will  not  be  an  authority  for  defendant  in  its  con- 
tention  herein.  While  the  clause  there  construed  was  not  absolutely 
identical  with  the  one  here,  it  still  did  contain,  amongst  other 
phrases,  substantially  the  language  under  review  by  us,  and  we  think 
the  reasoning  employed  by  the  court  in  that  case  does  support  very 
strongly  the  theory  of  defendant  adopted  by  us  that  the  tax  upon 
rents  was  for  the  landlord  and  lessor  to  pay. 

Upon  the  assumption  that  this  court  might  hold  as  above  indi- 
cated, it  was  next  urged  by  plaintiffs'  counsel  that  the  law  under 
which  the  assessments  in  question  were  made  was  unconstitutional 
and  the  latter  void ;  that,  therefore,  the  tenant  had  no  right  to  pay 
the  taxes  upon  such  assessments  and  charge  the  same  up  against  the 
rents  reserved  under  the  leases.  We  do  not  find  it  necessary  to 
consider  the  first  proposition,  because,  even  if  we  should  adopt 
plaintiffs'  views  in  relation  thereto,  we  should  still  hold  that  under 
the  facts  of  this  case  defendant  would  be  entitled  to  the  offset 
claimed. 

In  substantially  the  same  form  as  now,  the  provisions  for  this 
manner  of  taxation  have  been  embodied  in  the  statutes  of  this  State 
for  over  half  a  century.  During  that  time  we  must  assume  that 
they  have  been  enforced  in  a  multitude  of  instances  and  that  they 
have  imposed  a  burden  which  was  exceedingly  irksome  to  and 
unpopular  with  those  who  were  its  objects.  Notwithstanding  this, 
no  one,  so  far  as  we  are  aware  or  are  advised  by  plaintiffs'  counsel 
as  the  result  of  his  great  research,  has  secured  from  any  court  a 
decision  that  the  law  was  unconstitutional.  We  refer  to  this  history 
not,  of  course,  as  deciding  the  question  of  law  presented,  but  as 
bearing  upon  the  conduct  and  good  faith  of  the  defendant  in  pay- 
ing the  taxes  imposed  under  it.  It  did  not  hurry  forward  to  pay 
them.  Its  payment  was  not  voluntary,  but  enforced  by  levy  and 
sale  of  its  property.  Plaintiffs  are  not  only  presumed  to  have  had 
knowledge  of  the  law  providing  for  these  assessments,  but  as  a 
matter  of  fact  did  have  such  knowledge,  and  were  aware  that  after 
a  long  period  of  non-enforcement  of  the  law  the  same  was  to  be 
invoked  against  these   rents.     The   prepared  statement  of  facts 
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recites  that  plaintiifs  "  prior  to  the  completion  of  the  afisessment  roll 
of  1 898,  notified  the  defendant  of  the  proposed  assessment  and  of  plain- 
tiffs' claim  that  defendant  was  bound  to  paj  all  taxes  levied  tliereon.'' 
Snch  notice  assumed  the  validity  of  the  assessment  rather  than  other- 
wise. The  assessment  in  form  was  against  the  plaintifib.  If  we  are 
right  in  the  conclusions  which  we  have  reached,  the  liability  rested 
upon  them  rather  than  upon  defendant  to  make  payment  thereof. 

Under  all  of  these  circumstances,. we  think  that  if  they  desired  to 
resist  this  species  of  taxation  upon  the  ground  that  it  was  unconsti- 
tutional and  illegal,  they  themselves  either  should  have  done  so  or 
should  have  fairly  advised  defendant  of  their  claim  and  position 
before  the  payments  were  made ;  that  under  the  circumstances  the 
obligation  did  not  rest  upon  defendant  upon  its  own  motion  without 
demand  or  offer  of  indemnity  by  plaintiffs  to  resist  the  payment  of 
the  taxes  further  than  it  did.  We  think  that  it  is  entitled,  in  accord- 
ance with  tlie  provisions  of  the  statute,  to  set  off  the  latter  wliich 
have  been  collected  from  it  against  the  rents  reserved  under  the 
leases. 

In  accordance  with  these  conclusions,  plaintiffs  are  entitled  to  the 
sum  of  $552  heretofore  tendered  to  them  by  defendant,  and  defend- 
ant is  entitled  to  recover  of  plaintiffs  the  balance  in  amount  of 
taxes  upon  rents  collected  from  it  during  the  year  1899  over  and 
above  rents  accrued  and  unpaid  or  accruing  during  said  year,  and 
judgment  should  be  had  accordingly. 

Judgment  ordered  for  defendant  for  $101.19,  with  interest  from 
November  1,  1900,  with  costs. 

Adams,  P.  J.,  McLennan,  Spring  and  Williams,  JJ.,  concurred. 

Judgment  ordered  for  the  defendant  for  $101.19,  with  interest 
from  the  Ist  day  of  November,  1900,  with  costs. 
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70 
Frank  Whitaker,  Respondent,  v,  John  F.  Eilenberg,  Appellant.       81 

Contract  to  buy  grapes  —  remittance  of  check  for  less  than  the  contract  price^  toiih 
a  statement  that  the  grapes  foere  below  the  contract  standard  —  the  wndor^  if  he 
accepts  the  checks^  cannot  thereafter  recover  ifie  bounce  of  the  contract  price. 

A  commission  merchant  made  a  contract  with  a  grape  grower  to  purchase  the 
hitter's  crop  of  grapes  then  upon  the  vine  at  eighteen  dollars  per  ton.  The 
merchant  found  no  fault  with  the  first  few  shipments  of  grapes  and  paid 
the  full  contract  price  therefor.  Upon  receiving  each  of  the  next  three  or 
four  lots,  he  notified  the  grower  that  the  grapes  were  below  the  contract 
standard  and  inclosed  a  check  for  the  price  of  the  grapes,  figured  upon  the 
basis  of  sixteen  dollars  instead  of  eighteen  dollars  per  ton.  The  grower 
received  the  communications  and  checks  and  retained  and  used  the  latter. 
He  expressly  accepted  the  reduction  in  the  first  instance  and  made  no  com- 
plaint or  protest  in  the  other  instances,  until  several  months  later. 

Thereafter  there  was  a  frost  in  the  territory  including  the  grower's  vineyard 
and  the  commission  merchant  telegraphed  him,  "grapes  since  the  freeze  will 
be  sold  to  your  account/*  and  also  wrote  him  the  following  letter:  '*  We  find, 
this  being  our  first  car  since  the  freeze,  that  the  grapes  show  the  cold  very 
badly  and  will  be  compelled  to  sell  them  to  your  account.  We  wired  you 
to-da}'  thinking  perhaps  you  would  prefer  to  consign  to  some  one  else.  We 
will  do  the  very  best  we  can  for  you  under  the  circumstances,"  etc.  The 
grower  made  no  reply  to  such  communications  and  subsequently  shipped  to 
the  commission  merchant  three  lots  of  grapes.  The  latter  disposed  of  each 
lot  for  the  grower's  account  and  sent  him  a  full  statement  of  the  transaction, 
inclosing  checks  with  such  statements  for  the  full  balance  due,  in  accordance 
therewith.  The  grower  retained  and  used  the  checks  without  making  any 
protest  or  objection  of  any  kind  until  some  months  later. 

In  an  action  brought  by  the  grower  against  the  commission  merchant  to  recover 
the  balance  due  for  the  grapes  in  accordance  with  the  terms  of  the  original 
contract,  it  was 

Held,  that  the  plaintiff  could  not  recover; 

That  the  acceptance  by  the  plaintiff  of  the  commission  merchant's  checks  consti- 
tuted, as  matter  of  law,  an  accord  and  satisfaction,  even  though  such  checks 
did  not  themseves  explicitly  state  that  they  were  in  full  payment,  it  appearing 
that  the  plaintiff  fully  understood  that  they  were  so  intended; 

That  it  was  error  for  the  court  to  submit  the  case  to  tJie  jury  upon  the  theory 
that  it  was  for  them  to  say  whether  the  parties  had  made  a  new  contract  which 
took  the  place  of  the  original  contract  and  made  the  defendant's  payments 
sufficient. 

Appeal  by  the  defendant,  John  F.  Eilenberg,  from  a  judgment 
of  the  County  Court  of  Yates  county  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Yates  on  tlie 
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22d  day  of  June,  1901,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  15th  day  of  June,  1901, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  was  originally  commenced  in  a  Justice's  Court  where 
a  judgment  was  recovered  by  the  plaintiff.  The  defendant  appealed 
to  the  County  Court  and  demanded  a  new  tria\ 

Thomas  Carmody^  for  the  appellant. 

Cah)in  J.  Hvson^  for  the  respondent. 

HiscocK,  J. : 

This  controversy  springs  out  of  the  sale  and  delivery  of  a  crop 
of  grapes  by  plaintiff  to  defendant.  Part  of  them  have  concededly 
been  paid  for  in  full.  Upon  the  remainder  plaintiff  seeks  to  recover 
an  alleged  unpaid  balance  of  about  $150  computed  upon  the  basis 
of  prices  fixed  in  the  original  contract.  Although  having  accounted 
for  quite  a  portion  of  the  crop  only  at  a  sum  below  such  prices, 
defendant  nevertheless  urges  that  he  has  been  discharged  from  all 
further  obligations  because  plaintiff  has  accepted  and  I'etained  his 
checks  therefor  knowing  that  they  were  intended  to  be  in  full  pay- 
ment on  account  of  the  inferior  quality  of  the  grapes. 

Plaintiff  was  a  grower  of  grapes  in  Yates  county.  Defendant 
was  a  commission  merchant  in  Philadelphia.  They  had  had  deal- 
ings before  those  in  question.  September  19,  1896,  apparently  in 
answer  to  a  letter  from  him,  plaintiff  wrote  defendant,  "  1  have  a 
good  crop  of  grapes  *  *  *  and  they  are  very  fine  *  *  * 
would  sell  at  a  fair  price.  *  *  *  The  crop  is  much  better  than 
last  year ;  but  very  little  rot."  A  short  time  thereafter  defendant 
went  to  plaintiff's  vineyard  and,  after  a  limited  examination,  made 
a  contract  to  purchase  his  grapes,  then  upon  the  vines,  at  eighteen 
dollars  per  ton.  There  is  some  conflict  about  some  of  the  terms  of 
the  contract  which  was  not  reduced  to  writing.  Defendant  claims 
that  he  kept  calling  attention  to  rotten  berries  in  the  bunches  and 
asked  plaintiff  what  was  to  be  done  with  them,  to  which  the  latter 
replied,  "  they  would  be  taken  out  as  much  as  possible."  "  He  said 
he  would  put  the  grapes  up  in  a  saleable  condition."  Plaintiff 
differs  with  him  some  as  to  what  was  said  upon  this  subject. 
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The  shipments  were  commenced  about  October  first.  No  fault 
was  found  with  the  first  lots,  and  the  full  contract  price  was 
promptly  remitted  for  them.  Between  October  sixteenth  and 
twentieth  three  or  four  lots  were  shipped  which  defendant  claimed 
then,  and  testifies  now,  were  below  his  contract  standard.  Upon 
receipt  of  each  lot  he  plainly  and  fairly  made  tliis  complaint  to  plain- 
tiff, figured  up  the  price  at  sixteen  dollars  instead  of  eighteen  dollars 
per  ton,  and  remitted  the  full  sum  and  balance  due  upon  that  claim 
and  basis.  Plaintiff  received  his  communications  and  checks  and 
retained  and  used  the  latter.  He  expressly  accepted  the  reduction 
in  the  first  instance  and  made  no  complaint  or  protest  in  the  others 
except  that  in  January  following  he  sent  a  bill  for  a  balance  due 
upon  all  the  grapes  shipped  computed  upon  the  basis  of  contract 
prices. 

About  October  eighteenth  there  was  a  frost  in  the  territory 
including  plaintiff's  vineyard.  Apparently  the  grapes  subsequently 
shipped  by  him  were  still  upon  the  vines.  October  twentieth 
defendant  telegraphed  him,  "  Grapes  since  the  freeze  will  be  sold  to 
your  account,"  and  the  same  day  wrote  him,  "We  find,  this  being 
our  first  car  since  the  freeze,  that  the  grapes  show  the  cold  very 
badly  and  will  be  compelled  to  sell  them  to  your  account.  We 
wired  you  to-day  thinking  perhaps  you  would  prefer  to  consign  to 
some  one  else.  We  will  do  the  very  best  we  can  for  you  under  the 
circumstances,"  etc.  Plaintiff  duly  received  these  communications, 
but  made  no  reply  thereto,  shipping  thereafter  to  defendant  three 
lots  of  grapes.  Defendant  probably  had  not,  as  matter  of  fact, 
received  from  plaintiff  any  grapes  after  the  frost  when  he  wrote  his 
letter  referring  to  his  "first  car  since  the  freeze,"  but  may  have 
received  such  grapes  from  others.  At  any  rate,  he  testifies  that 
these  last  three  lots,  received  on  and  after  October  twenty-seventh, 
were  full  of  dry  and  frozen  berries,  and  there  is  no  satisfactory  con- 
tradiction of  this.  In  accordance  with  his  telegram  and  letter,  he 
disposed  of  these  grapes  for  plaintiff's  account,  as  he  claims,  at  the 
full  market  price  and  without  any  charge  for  commissions.  He 
wrote  plaintiff  and  sent  him  a  full  statement  showing  what  he  Iiad 
done ;  that  he  had  sold  the  grapes  for  his  account ;  the  amount 
realized  upon  the  sales  and  the  charges  against  the  same  for  freight, 
cartage,  etc.     He  inclosed  checks  with  such  statements  for  the  full 
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balances  due  in  accordance  therewith.  The  plaintiff  received  the 
letters  and  statements  and  checks.  He  retained  and  used  the  latter, 
making  no  protest  or  objection  of  any  kind  except  the  bill  herein- 
before referred  to. 

Defendant  claimed  upon  the  trial,  as  he  does  upon  this  appeal, 
that  the  checks  sent  to  plaintiff,  when  accepted  and  used  bj  him 
under  the  circnmstances  referred  to,  constituted  a  full  payment  and 
satisfaction  of  all  claims  on  account  of  the  grapes  involved  in 
controversy.  He  presented  this  proposition  in  various  forms  upon 
the  trial.  The  county  judge  ruled  against  him  and  attempted  to 
cover  the  subject  by  allowing  the  jury  to  say  whether  the  parties 
by  their  acts  above  referred  to  made  a  new  contract  which  took  the 
place  of  the  original  one  and  made  defendant's  payments  sufficient. 
We  believe  he  committed  error  therein. 

In  the  first  place,  we  do  not  think  that  there  was  any  issue  of  fact 
at  this  point  to  be  submitted  to  the  jury. 

The  material  acts  of  the  parties  by  which  are  to  be  established 
their  respective  riglits  with  reference  to  the  shipments  of  grapes  and 
remittances  therefor,  are  not  the  subject  of  conflicting  testimony, 
and  do  not  permit  different  and  contradictory  inferences.  Upon 
the  other  hand,  in  our  opinion,  they  are  undisputed  and  simple,  and 
lead  plainly  and  decisively  to  but  one  line  of  conclusions. 

In  the  next  place,  we  do  not  think  tliat  the  learned  county  judge 
was  entirely  fortunate  and  accurate  in  defining  the  questions  betweea 
the  parties  as  one  whether  a  new  contract  had  been  made  between 
them.  While  it  may  be  said  that  in  a  very  general  way  this  issue 
was  involved,  the  more  exact  and  specific  question  was  whether  the 
acceptance  by  plaintiff  of  defendant's  checks,  under  all  of  the  cir- 
cumstances, constituted  a  payment  and  satisfaction  of  all  claims, 
and  this  even  though  no  new  contract  had  been  made  covering  the 
disputed  shipments,  and  even  though  defendant  was  not  justified 
in  his  original  contention  that  the  grapes  were  below  the  grade  lie 
was  entitled  to,  and  that  he  had  a  right,  therefore,  to  treat  them 
upon  a  basis  different  from  that  provided  in  the  original  contract. 
We  conclude  that  this  question  must  be  answered,  as  matter  of  law, 
in  the  defendant's  favor. 

Upon  receipt  of  the  two  shipments  in  dispute  hero  which  reached 
him,  respectively,   October  nineteenth  and   twentieth,  defendant 
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clearly  and  plainly  took  the  position  with  plaintiff  that  they  were 
inferior  in  quality,  and  that  he  was  only  willing  to  allow  eighty 
cents  per  hundred  instead  of  ninety  cents,  and  he  remitted  the  full 
balance  due  upon  that  theory.  Upon  October  twentieth  he  as 
clearly  and  plainly  notified  plaintiff  that  on  account  of  the  frost  he 
would  sell  the  grapes  thereafter  received  on  liis  account,  instead  of 
accepting  them  under  the  contract.  Plaintiff  had  the  right  upon 
receipt  of  that  notice  either  to  treat  and  proceed  against  defendant 
as  haWng  repudiated  his  contract  or  to  ship  grapes  under  the  new 
arrangement  proposed  by  him.  He  chose  the  latter.  But  inde- 
pendent of  this,  when  defendant  received  the  three  shipinents  sent 
after  such  notice,  he  fairly  and  explicitly  took  the  position  that  the 
grapes  had  been  injured  by  the  frost,  were  inferior  in  quality,  and  that 
in  accordance  with  tlie  notice  theretofore  served  he  had  disposed  of 
them  for  plaintiff's  account,  and  he  again  remitted  the  full  balance 
due  upon  such  disposition. 

In  each  case  plaintiff,  with  full  knowledge  of  defendant's  position 
and  claim  and  clearly  understanding  that  it  was  intended  to  be  in 
full  payment  of  the  shipment  in  question,  accepted,  retained  and 
collected  the  money  upon  defendant's  check.  He  did  not  even  make 
any  protest  or  objection  until  several  months  afterwards.  He  fully 
understood  the  conditions  upon  which  the  checks  were  sent,  and, 
when  he  accepted  and  used  the  latter,  we  think  it  must  be  held 
that  he  accepted  and  assented  to  the  conditions  which  accompanied 
them. 

It  is  true  that  there  must  be  some  sufficient  reason  and  consider- 
ation to  render  a  payment  of  less  than  the  amount  originally  and 
primarily  due  a  full  satisfaction  thereof.  If  plaintiff's  claim  were 
liquidated  and  undisputed,  defendant  would  not  be  able  to  satisfy 
the  same  by  paying  part  thereof.  But  in  this  case  there  is  a  sufficient 
consideration  for  treating  the  payments  made  as  a  full  satisfaction. 
Independent  of  the  question  whether  defendant  by  his  notices  of 
October  twentieth  established  a  new  relation  which  should  govern 
the  future  shipments,  there  is  nothing  which  impugns  the  apparent 
good  faith  of  his  claim  that  the  shipments  received  by  him  on  and 
after  October  nineteenth  were  inferior  and  below  the  grade  called 
for  by  his  contract.  Plaintiff  has  scarcely  questioned  the  fact 
that  the  grapes  were  more   or  less   damaged  and  defective.     He 


Digitized  by 


Google 


494  WHITAKER  v.  EILENBERQ. 

Fourth  Department,  March  Term,  1902.  [VoL  70. 

does,  it  is  true,  dispute  somewhat  defendant's  claim  as  to  what  the 
terms  and  meaning  of  the  original  contract  were.  But  this  does  not 
at  all  deprive  defendant  of  the  force  of  his  position,  duly  taken, 
that  the  goods  which  he  received  were  not  what  he  was  entitled  to, 
thereby  furnishing  a  reason  and  consideration  for  a  less  price  than 
originally  fixed  ;  that  he  has  paid  this  and  plaintiff  accepted  it,  thus 
making  a  complete  settlement  and  satisfaction  of  their  dealings. 

We  do  not  regard  it  as  of  any  significance  in  this  case  that  the 
checks  sent  did  not  upon  themselves  explicitly  state  that  they  were 
in  full  payment.  Tlie  letter  or  account  or  both  sent  with  each  one 
clearly  showed  that  it  was  intended  to  be  in  full  settlement  of  the 
balance  for  the  given  shipment  in  question.  Plaintiff  understood 
this  clearly  enough. 

We  think,  therefore,  that  these  checks  operated  as  a  payment  and 
satisfaction  and  that  plaintiff  was  not  entitled  to  recover  the  balance 
due  in  accordance  with  the  terms  of  the  original  contract,  and  that 
error  was  committed  in  the  trial  and  submission  of  the  case  within 
the  views  expressed  in  Wisner  v.  Schopp  (3*  -A.pp.  Div.  199); 
Fuller  V.  Kemp  (138  N.  T.  231) ;  Nassoiy  v.  TanUinson  (148  id. 
326). 

There  is  some  controversy  between  the  parties  about  some  cover- 
ing put  upon  the  grape  boxes  and  about  the  alleged  failure  of 
defendant  to  return  to  plaintiff  certain  boxes.  These  items  only 
involve  a  small  amount,  and  inasmuch  as  a  new  trial  must  be  had, 
they  do  not  seem  to  require  consideration. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted. 

McLennan,  Spring,  Williams  and  Davy,  JJ.,  concurred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
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Jeannettb  E.  Devoe,  as  Administratrix,  etc.,  of  William  H.  ij.174  j^y  ^^ 
Devoe,  Deceased,  Respondent,  v.  The  New  Yobk  Central  70  "  495 
AND  Hudson  River  Railroad  Company,  Appellant.  ^^'^^  ^^    ^1 

Negligence — ir^ury  to  a  ear  inspectcr  who,  outside  of  Me  duty  as  tuch,  assists  in 
uncoupling  cars  and  is  crushed  between  t7icm — effect  of  his  disregard  of  a  rule 
requiring  him  to  station  a  man  by  tfie  side  of  cars  while  he  is  between  them — act 
of  a  fellow-servant. 

A  car  inspector  in  the  employ  of  a  railroad  company  who,  while  voluntarily 
engaged  in  assisting  the  conductor  of  a  shifting  engine  and  not  in  the  course 
of  his  duties  as  car  inspector,  goes  between  two  cars  for  the  purpose  of  uncoup- 
ling them,  assumes  the  risk  incident  thereto,  and  if  he  is  killed  in  consequence 
of  the  shifting  engine  backing  other  cars  against  those  which  he  is  endeavoring 
to  uncouple,  the  railroad  company  is  not  liable  for  the  damages  resulting  from 
his  death,  especially  where  it  appears  that  when  he  went  between  the  cars  he 
did  not  station  a  man  by  the  side  thereof  as  required  by  a  rule  promulgated  by 
the  railroad  company  for  the  protection  of  car  inspectors  and  which  had  been 
communicated  to  the  deceased. 

If  the  engineer  of  the  shifting  engine  was  negligent  in  pushing  cars  against  those 
which  the  deceased  was  endeavoring  to  uncouple,  it  was  the  negligent  act  of  a 
fellow  servant  of  the  deceased  and  not  of  the  master. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflF,  entered  in  the  office  of  the  clerk  of  the 
county  of  Onondaga  on  the  13th  day  of  April,  1901,  upon  the 
verdict  of  a  jury  for  $7,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  16th  day  of  April,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Leroy  B,  WiUiamSy  for  the  appellant. 

William  S,  Jenney,  for  the  respondent. 

Davy,  J. : 

This  action  was  brought  to  recover  under  the  statute  (Code  Civ. 
Proc.  §  1902),  damages  for  the  death  of  plaintiflPs  intestate,  alleged 
to  have  occurred  through  the  negligence  of  the  defendant. 

The  intestate  had  been  in  defendant's  service  as  car  inspector  at 
its  passenger  station  in  Syracuse  for  seven  years  prior  to  the  acci- 
dent, which  occurred  shortly  after  noon  on  July  19,  1899.     While 
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he  was  between  two  empty  passenger  cars,  either  in  uncoupling  or 
inspecting  them,  they  were  suddenly  pushed  together  and  his  head 
was  caught  and  crushed  between  the  cars,  from  which  injury  he 
died  tlie  following  day. 

The  negligence  of  the  defendant,  it  is  alleged,  was  its  failure  to 
enjoin  upon  its  car  inspectors  the  use  of  blue  lights  and  blue  flags, 
for  the  purpose  of  protecting  its  employees  while  at  work  in  and 
about  trains  at  passenger  stations,  instead  of  pursuing  the  system 
adopted  and  followed  by  the  company  at  the  station  in  Syracuse, 
which  required  a  car  inspector  to  protect  himself,  when  making 
repairs  to  cars  standing  in  the  train-shed,  by  stationing  a  man 
opposite  the  car  which  he  was  under. 

It  appears  that  in  1895  the  defendant  printed  rules,  one  of  which 
required  a  blue  flag  by  day  and  a  blue  light  by  night,  to  be  placed 
on  the  end  of  a  car,  engine  or  train  while  men  were  at  work  under 
or  about  them.  This  rule  was  not  enforced  by  the  car  inspectors. 
Mr.  Beatty,  the  foreman  of  the  car  department,  testified  that  in 
1893  the  company  adopted  and  promulgated  verbal  rules,  to  the 
effect  that  inspectors  should  not,  in  the  ordinary  inspection,  go 
between  cars  or  under  them  ;  and  in  case  it  became  necessary  to  go 
between  or  under  cars,  they  should  station  a  man  at  or  near  the  car 
to  stand  on  guard  for  their  protection.  These  rules  were  communi- 
cated  by  Beatty  to  the  section  master,  the  engineers,  firemen,  con- 
ductors, the  entire  train  crew  and  the  men  working  around  the 
trains,  who  were  instructed  that  they  must  not,  under  any  circum- 
stances, go  under  or  between  the  cars,  whether  there  was  an  engine 
attached  or  not,  without  protecting  themselves  by  having  a  man 
stand  on  guard.  He  repeated  these  ordere  frequently  to  the 
deceased  and  other  employees  of  the  defendant.  This  system  of 
inspecting  cars  had  been  adopted  and  pursued  at  the  Syracuse  sta- 
tion for  a  number  of  years,  and  had  been  universally  followed  by 
the  inspectors.  Mr.  Beatty  said  he  had  occasionally  used  the  blue 
flag  and  blue  light,  but  he  found  them  comparatively  useless,  as 
they  did  not  afford  sufficient  protection  to  the  employees;  that, 
under  his  plan,  the  inspectors  were  as  safe  as  it  is  possible  to  make 
them,  and  more  safe  than  they  could  be  under  the  blue  light  and 
blue  flag  system.  The  reasons  he  gave  for  placing  a  man  on  guard 
were,  that  inspectors  under  cars  are  out  of  sight  of  a  blue  light  or 
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flag,  and  would  not  know  how  long  the  signal  would  remain  on  the 
car  after  they  began  work ;  a  new  trainman  or  an  outsider  might 
take  the  signal  down;  the  light  might  blow  out  or  the  flag  be 
removed ;  a  ear  being  run  in  on  the  track  might  go  too  far  owing  to 
a  failure  of  the  brakes  to  respond  promptly ;  an  engine  backing  up 
'  to  connect  with  the  train  might  fail  to  stop  in  time ;  a  train  entering 
a  station  might  be  going  too  fast  to  stop ;  a  misplaced  switch  might 
throw  a  train  or  car  into  the  cars  that  were  being  inspected  or 
repaired.  Under  these  circumstances,  a  man  on  guard,  while  he 
might  not  be  able  to  prevent  a  collision  of  the  cars,  could  warn  the 
repairmen  and  have  them  out  from  under  the  cars  in  time  to  avoid 
any  accident,  and  he  could  also  give  signals  to  the  approaching 
engine  or  train  to  stop.  It  is  evident  that  Mr.  Beatty's  long  expe- 
rience in  conducting  inspection  and  repairs  entitles  his  testimony  to 
great  weight,  especially  when  it  appears  that,  during  his  long  term  of 
office  at  the  Syracuse  station,  he  never  knew  of  a  train  being  moved 
when  workmen  were  under  it,  when  the  instructions  as  to  protecting 
workmen  were  complied  with,  and  that  tlie  accident  to  the  deceased 
was  the  first  accident  received  by  any  of  his  inspectors  during  the 
ten  years  that  he  had  been  in  charge  of  this  station,  where  from 
fifty  to  sixty  passenger  trains  are  inspected  daily. 

It  appears  that  shortly  before  the  accident,  train  No.  10  came  in 
from  the  nol'th  on  the  Rome,  Watertown  and  Ogdensburg  track 
which  joins  the  northerly  tracks  known  as  Nos.  7  and  6  in  the  New 
York  Central  station  by  a  "Y"  and  a  switch.  The  time  of  the 
arrival  was  about  twelve  o'clock  noon.  The  engine  on  No.  10  went 
west  on  track  6  to  the  engine  house,  leaving  six  or  seven  cars  com- 
posing train  No.  10  standing  on  track  6.  When  train  No.  4  came 
in,  it  stopped  on  track  6  just  west  of  the  switch,  and  its  engine  also 
went  west  on  track  6  to  the  engine  house. 

The  deceased  was  between  the  two  easterly  cars  of  train  No.  4, 
when  the  shifting  engine  backed  train  No.  10  against  it,  and  the 
deceased  was  caught  between  the  two  cars.  No  one  saw  just  how 
the  accident  occurred.  Hngli  Crocker,  a  car  cleaner  at  the  New 
York  Central  station  in  Syracuse,  was  working  inside  of  a  car  at  the 
time,  and  was  the  last  man  to  converse  with  the  deceased  before  he 
went  between  the  cars.  He  says  that  he  first  saw  the  deceased  at 
App.  Div.— Vol.  LXX.        82 
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tlie  end  of  the  smoker,  which  was  the  first  passenger  car  east  of  the 
baggage  car  on  train  4,  and  at  that  time  Crocker  was  on  the  platform 
and  the  deceased  was  on  the  ground.  Crocker  asked  him  to  come 
into  the  coach,  and  lie  said  no,  he  wonld  go  down  and  uncouple  the 
cars  and  help  Sweeney,  who  was  the  conductor  of  the  shifting 
engine,  and  who  was  handling  these  cars  at  the  time  of  the  accident. 
Crocker  says  that  the  deceased  laid  his  hammer  on  the  platform 
when  he  went  between  the  cars. 

A  witness  by  the  name  of  Peck,  who  was  a  trainman  on  the 
Auburn  road,  and  who  was  standing  beside  his  train  on  the  south 
track  opposite  the  scene  of  the  accident,  saw  the  deceased  come 
down  from  the  platform  of  one  of  the  cars  just  before  the  accident 
and  go  between  the  cars.  Immediately  after  the  acccident,  it  wa» 
discovered  that  the  safety  chains  were  uncoupled  and  the  air  cock 
was  turned  off,  and  there  is  no  evidence  that  this  was  done  by  any 
of  the  other  employees. 

The  inference  to  be  drawn  from  all  the  testimony  and  the  sur- 
rounding circumstances  is,  that  the  deceased  went  between  the  cars 
for  the  purpose  of  uncoupling  them.  This  fact  seems  to  be  so 
clearly  established  that  no  construction  of  the  facts  as  drawn  from 
the  evidence  would  warrant  a  different  conclusion. 

There  was  no  excuse  for  the  conduct  of  the  deceased  in  exposing 
himself  to  danger.  The  notice  to  him  not  to  go  between  or  under 
the  cars  under  any  circumstances,  unless  a  man  was  stationed  by  the 
side  of  the  car,  and  the  continuance  of  the  deceased  in  the  service 
of  the  company,  with  the  knowledge  of  such  a  rule,  made  its  terms 
a  part  of  the  contract  of  employment,  so  that  it  was  a  breach  of 
duty  on  his  part  to  go  between  the  cars,  either  to  inspect  or  to 
uncouple  them. 

There  were  no  defects  in  the  brakes  or  about  the  cars,  and  there 
was  no  occasion  for  him,  as  inspector,  to  go  between  them.  The 
rule  is  well  settled  that  where  an  employee,  at  the  time  of  receiving 
an  injury,  is  in  the  performance  of  duties  outside  of  his  regular 
employment,  he  will  be  held  to  have  assumed  the  risk  incident  to 
those  duties  and  cannot  recover.  {LaCroy  v.  N,  Y.^  L,  E.  <&  W. 
R.  R.  Co,,  132  N.  Y.  570 ;  Sutherland  v.  Troy  <6  Boston  Railroad 
Co.,  125  id.  737.) 

It  is  an  elementary  principle  of  law  that,  between  master  and 
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servant,  the  servant  who  undertakes  the  performance  of  hazardous 
duties  assumes  the  ordinary  risks  incident  to  the  business. 

It  is  undoubtedly  the  duty  of  the  employer  to  provide  the 
employees  with  a  safe  working  place  and  with  safe  machinery  and 
appliances.  The  employer  is  not  bound,  however,  to  exercise  the 
highest  degree  of  skill  and  care  in  discharging  this  duty,  but  is  only 
required  to  exercise  ordinary  care  and  skill.  This  duty  is  one  which 
the  law  imposes  upon  the  master,  and  it  is  one  which  cannot  be 
delegated  so  as  to  relieve  him  from  responsibility.  The  agent  to 
whom  it  is  intrusted,  whatever  his  rank  may  be,  acts  as  the  master 
in  discharging  it  There  are  likewise  duties  resting  upon  the 
employee  as  well  as  upon  the  employer.  The  law  imposes  obliga- 
tions upon  one  as  well  as  upon  the  other.  One  of  the  obligations 
imposed  upon  the  employee  is  that  he  shall  assume  the  risks  and 
dangers  which  are  known  to  him,  incident  to  the  employment,  or 
which,  by  the  exercise  of  reasonable  care,  he  might  have  known. 
No  employee  is  obliged  to  remain  in  the  service  of  a  railroad 
company  when  he  knows  that  the  service  is  dangerous,  but  if 
he  does  remain,  he  assumes  all  the  risks  arising  from  the  known 
danger. 

There  is  another  familiar  rule,  and  that  is  that  when  an  employee 
enters  into  or  remains  in  the  service  of  a  railroad  company,  having 
knowledge  of  its  rules  and  regulations,  he  must  be  held  as  under- 
taking to  acquiesce  therein,  and  if  he  is  afterwards  injured  by  rea- 
son of  his  violation  of  such  rules  and  regulations  he  cannot  claim 
damages,  because  they  were  unreasonable.  {LaCroy  v.  N.  y.,  Z. 
E.  cfe  TT.  R.  R.  Co.  supra;  Byrnes  v.  N.  7".,  Z.  E.  cfe  W.  R.  R. 
Co.,  113  N.  T.  251.) 

The  deceased,  when  he  entered  the  employment  of  the  defendant, 
was  informed  of  the  rules  which  he  and  other  car  inspectors  were 
to  follow.  At  the  time  of  the  accident  he  had  been  in  the  employ 
of  the  company  as  car  inspector  and  had  worked  under  these  rules 
for  a  number  of  years ;  he  had  witnessed  the  mode  of  switching  and 
coupling  cars  at  the  station  almost  daily,  and  knew  the  risks  inci- 
dent to  that  kind  of  business.  He  knew  that  it  was  dangerous  to 
go  between  the  cars  for  any  purpose,  either  to  inspect  or  to  couple 
them,  for  the  reason  that  cars  were  being  moved  continuously  from 
one  track  to  another,  and  pushed  against  each  other;  the  danger 
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was  as  apparent  to  him  as  it  was  to  the  defendant,  and  to  every 
ordinary  workman  about  the  station.  The  danger  was  not  of  such 
a  character  as  to  require  a  skilled  mechanic  or  an  expert  to  detect  it. 

If  the  engineer  was  negligent  in  pushing  the  engine  against  the 
<»rs  that  the  deceased  was  between,  it  was  the  negligent  act  of  a 
:f ellow-servant  of  the  deceased,  and  not  of  the  master.  {Berrigan 
V.  N.  T.,  L.  E.  &  W.  R.  R.  Co.,  131  N.  Y.  582.) 

It  was  held  in  Easkin  v.  N.  Y.  Central  db  H.  R.  R.  R.  Co.  (65 
Barb.  134:)  that  where  one  enters  into  the  employ  of  a  railroad  com- 
pany, with  full  knowledge  that  no  provision  has  been  made  for  pro- 
tecting its  servants  against  injury  from  moving  trains  or  engines, 
he  has  no  claim  to  recover  damages  if  he  sustains  an  injury. 

Railroad  companies  must  be  permitted,  in  order  to  protect  pas- 
sengers and  employees,  to  make  such  reasonable  rules  as  they  think 
best.  In  this  case  the  defendant  had  made  and  promulgated  rules 
for  the  protection  of  the  car  inspectors  at  the  Syracuse  station,  and 
these  rules  at  the  time  of  the  accident  were  actually  in  force  which 
rendered  any  other  rules  unnecessary.  {Corccyran  v.  Del.,  Lack. 
<fc  W.  R.  R.  Co.,  126  N.  Y.  673 ;  Kudik  v.  Lehigh  Valley  R. 
R.  Co.,  78  Hun,  <192 ;  Davia  v.  S.  I.  R.  T.  R.  Co.,  1  App.  Div. 
178.) 

The  evidence  shows  that  the  cars  and  couplings  where  the  deceased 
was  injured  were  not  out  of  repair,  and  that  there  was  no  occasion 
for  his  going  between  them.  He  well  knew  that  his  duty  to  the 
defendant  and  a  proper  regard  for  his  own  safety  required  him  to 
obey  the  rules.  Had  he  obeyed  them,  or  exercised  that  reasonable 
care  and  caution  which  the  situation  demanded,  he  would  have 
avoided  the  accident.  Had  he  exercised  the  same  degree  of  care 
that  is  demanded  of  a  traveler  upon  the  highway  in  approaching  a 
railroad  crossing  he  would  not  have  been  injured.  If  he  had  looked 
he  would  have  seen  Sweeney,  the  conductor,  who  was  only  fifteen 
feet  f roTH  him,  and  he  would  also  have  seen  the  train  backing  down. 
{^Albert  v.  N.  T.  Central  c&  H.  R.  R.  R.  Co.,  80  Hun,  152.) 

It  seems  to  us  that  the  evidence  fails  to  establish  negligence  on 
the  part  of  the  defendant,  but  the  contributory  negligence  of  the 
deceased  was  clearly  established  as  a  matter  of  law,  and  the  judg- 
ment and  order  appealed  from  should  lie  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 
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Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event. 

McLennan,  Spbino,  Wiluams  and  Hiscock,  JJ.,  concnrred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Antonio  Di  Pietro,  as  Administrator,  etc.,  of  Domenico  Di  Pietbo, 
Deceased,  Respondent,  v.  The  Empire  Portland  Cement  Com- 
pany, Appellant. 

Negliffenee  —  ir^ury  to  an  employee  who,  outnde  of  his  duty,  tK'lunteen  to  auist 
other  efnpi<fyee»  and  goee  upon  a  eeaffold  near  a  eogtofud  in  plain  eight  and  is 
cruehed  thereby. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  it  appeared  that,  while  two  workmen  in  the  defendant's  cement 
mill  were  engaged  in  removing  belts  from  a  broken  shaft,  the  intestate,  who 
was  employed  in  another  department  of  the  mill  where  his  duties  were  not  at 
all  dangerous,  volunteered  to  assist  them.  Thirteen  feet  above  the  floor  of  the 
mill  was  a  scaffolding,  consisting  of  two  planks,  one  ten  inches  wide  and  the 
other  twelve  inches  wide,  the  twelve-inch  plank  being  placed  on  top.  These 
planks  extended  close  to  some  shafting  and  some  unguarded  cogwheels.  This 
scaffold  was  not  designed  for  employees  to  stand  upon  while  removing  the  belts 
for  which  purpose  the  defendant  had  provided  ladders.  During  the  progress 
of  the  work  the  intestate  got  upon  the  scaffold  and  remained  there  notwith- 
standing the  fact  that  the  room  was  light  enough  to  enable  him  to  see  the 
proximity  of  the  shafting  and  cogwheels  and  that  he  was  notified  by  his  com- 
panions that  the  scaffolding  was  a  dangerous  place.  After  the  work  of  remov- 
ing the  belts  was  completed  It  was  discovered  that  the  intestate  had  been 
crushed  to  death  beneath  the  cogwheels.  No  one  saw  just  how  the  accident 
occurred  or  what  was  the  cause  thereof. 

Held,  that  the  danger  of  working  upon  the  scaffold  while  the  machinery  was  in 
motion  was  obvious  to  the  intestate  and  that  he  assumed  the  risk  incident 
thereto,  and  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  reversed. 

Appeal  by  the  defendant,  The  Empire  Portland  Cement  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
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tifE,  entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on 
the  26th  day  of  April,  1901,  npon  the  verdict  of  a  jury  for  $1,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  24th  day 
of  April,  1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

James  Devine^  for  the  appellant. 

B,  J.  Shove  and  Lamont  StilweUy  for  the  respondent. 

Davy,  J. : 

Plaintiff's  intestate,  a  married  man,  about  thirty  years  of  age,  was 
killed  at  defendant's  mill  in  the  village  of  Warners,  Onondaga 
county,  N.  Y.,  about  three  o'clock  in  the  afternoon  of  December 
23,  1899,  by  falling  upon  unguarded  cogwheels,  into  which  he  was 
drawn  and  killed.  The  question  was  whether  the  accident  was  the 
result  of  negligence  on  the  part  of  the  defendant.  The  jury  found 
that  it  was,  and  the  inquiry  here  is,  whether  the  proofs  in  the  case 
sustain  the  finding. 

The  plaintiff's  contention  is  that  the  accident  was  the  result  of 
negligence  on  the  part  of  the  defendant  in  not  erecting  and  main- 
taining a  proper  scaffolding  for  the  deceased  to  work  upon.  The 
scaffolding,  which  was  thirteen  and  a  half  feet  above  the  floor,  con- 
sisted of  two  planks,  the  one  ten  and  the  other  twelve  inches  wide. 
The  wider  plank  rested  on  top  of  the  other.  These  planks  extended 
along  next  to  the  machinery  and  rested  on  cleats  made  of  inch 
boards  about  twelve  inches  wide,  and  were  not  nailed  or  fastened  to 
the  cleats.  It  was  claimed  by  some  of  the  plaintiff's  witnesses  that 
they  were  loose  and  wobbled. 

During  the  afternoon  of  December  twenty-third  a  shaft  broke  in 
the  mill,  and  the  assistant  superintendent,  who  had  charge  of  the 
men  and  machinery,  instructed  Flynn  and  James  Sandy,  who  were 
employees  of  the  defendant,  to  run  off  the  belts  in  what  was  called 
the  Ball  mills  room  and  to  hang  them  up.  Sandy  took  a  stick,  and 
while  in  the  act  of  throwing  them  off,  the  deceased,  who  had  been 
in  the  employ  of  the  defendant  for  two  years  as  a  common  laborer 
and  who  was  at  that  time  operating  the  hopper  in  the  kiln  room  on 
the  floor  above,  came  down  and  tendered  his  services,  but  Sandy 
informed  him  that  he  could  throw  them  off  alone  and  requested  him 
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to  got  a  piece  of  rope  to  tie  them  up.  When  the  deceased  returned 
with  the  rope  Sandy  told  him  that  he  did  not  need  it ;  that  he  had 
found  some  lacings  and  would  use  them  in  tieing  up  the  belts.  At 
this  time,  the  deceased  went  upon  the  plank  or  scaffolding  next 
to  belt  N"o.  2  and  was  passing  by  the  flywheel,  when  Sandy, 
who  stood  upon  the  ladder,  called  to  him  to  get  off  the  plank,  that 
it  was  a  dangerous  place,  but  he  shrugged  his  shoulders  and  said, 
^'  I  don't  believe."  He  was  also  told  by  his  companion,  Antonio 
Di  Pietro,  not 'to  go  upon  the  scaffolding,  as  it  was  dangerous,  but 
he  remained  there,  notwithstanding  this  warning.  When  the  belts 
were  adjusted  Sandy  and  Di  Pietro  started  to  go  down  staire,  and 
after  they  had  gone  a  sliort  distance  Di  Pietro  looked  back  and  saw 
the  deceased  was  between  the  cogwheels.  It  appears  that  this 
scaffolding  was  constructed  at  a  time  when  some  repairs  were  made 
to  the  machinery  and  a  shaft  was  put  in  the  mill,  and  it  had 
remained  tliere  ever  since.  It  was  intended  to  be  used  only  in 
repairing  tlie  machinery.  The  defendant  had  f nrnished  three  lad- 
dera  for  the  employees  to  use  in  oiling  the  machinery  and  removing 
the  belts  from  the  pulleys  and  tieing  them  up,  so  there  was  no 
occasion  for  using  the  scaffolding  for  doing  the  work  referred  to. 

The  case  was  tried  upon  the  theory  that  if  the  scaffolding  had 
been  properly  built  this  accident  would  not  have  happened.  It  must 
be  remembered  that  the  scaffolding  was  not  constructed  for  the 
employees  to  stand  upon  in  removing  the  belts  from  the  pulleys,  or 
to  use  for  any  purpose  while  the  macliinery  was  in  motion. 

The  accident  occurred  in  the  daytime,  the  room  was  also  lighted 
by  electricity,  and  while  there  was  some  dust,  it  was  not  enough  to 
prevent  the  deceased  from  seeing  the  movements  of  the  machinery. 
The  shafting  and  cogwheels  were  so  close  to  the  platform  upon 
which  the  deceased  stood  that  he  could  plainly  see  it  was  a  dangerous 
place.  He  had  been  assigned  by  the  master  to  another  department 
where  his  duties  were  not  in  any  sense  dangerous,  and  had  he 
remained  there  he  would  not  have  been  killed.  It  was  only  when 
he  volunteered  to  do  work  more  hazardous  and  not  assigned  to  him 
that  the  accident  occurred.  When  he  went  upon  this  platform,  the 
danger  of  the  situation  was  as  obvious  to  him  as  it  was  to  the  other 
employees,  and  after  he  was  notitied  of  the  danger  he  was  either 
negligent  or  indifferent  as  to  the  consequences. 


Digitized  by 


Google 


504    DI  PIETRO  v,  EMPIRE  PORTLAND  CEMENT  CO. 


Fourth  Department,  March  Term,  1902.  [Vol.  70. 

In  Shearman  A  Redfield  on  Negligence  (5th  ed.),  section  207, 
the  authors  say:  "The  servant  cannot  recover  for  an  injury, 
which  he  would  not  have  suffered  if  he  had  not  voluntarily  left 
his  post  of  duty  to  take  a  position  of  greater  danger,  even  though 
his  act  may  be  well-meant  and  his  object  to  continue  serving  his 
master." 

In  McOovern  v.  C.  V.  R,  B.  Co.  (123  N.  Y.  287)  the  court  says : 
"  If  the  servant  puts  himself  in  the  way  of  dangerous  machinery, 
with  knowledge  of  its  chaiucter,  or  places  himself  in  the  way  of 
bodies  moving  in  their  accustomed  orbit  with  irresistible  force,  and 
is  thereby  injured,  it  will  generally  be  regarded  as  the  result  of  his 
own  carelessness." 

In  Mamie  v.  Belden  (167  N.  Y.  312)  the  court  held  that  "  A 
servant  assumes  not  only  the  risks  incident  to  his  employment,  but 
all  dangers  which  are  obvious  and  apparent,  and  so,  if  he  voluntarily 
enters  into,  or  continues  in  the  service,  having  knowledge,  or  the 
means  of  knowing,  the  dangers  involved,  he  is  deemed  to  assume 
the  risks  and  to  waive  any  claim  for  damages  against  the  master  in 
case  of  personal  injury."    {firovm  v.  Ott^  1*0  N.  Y.  452.) 

It  is  also  claimed  that  the  defendant  was  negligent  in  not  placing 
guards  around  the  machinery.  The  deceased  knew  from  observa- 
tion that  there  were  no  guards ;  he  also  knew  the  dangers  to  bo 
apprehended  from  the  movements  of  the  machinery,  and,  having 
knowledge  of  these  facts,  he  assumed  the  risks.  {Knisley  v.  Pratt, 
148  N.  Y.  372.) 

The  immediate  cause  of  the  death  of  the  intestate  was  his  being 
crushed  between  the  cogwheels.  No  one  saw  just  how  the  accident 
occurred.  Whether  the  platform  wobbled  or  he  stubbed  his  toe, 
or  slipped,  or  became  dizzy  and  fell,  or  whether  his  clothes  were 
cauglit  in  the  machinery,  no  one  knows.  That  is  purely  a  matter  of 
speculation. 

It  is  a  well-settled  rule  of  law  that  in  an  action  for  damages  based 
on  negligence  of  the  defendant,  the  absence  of  negligence  contribut. 
ing  to  the  injury  must  be  clearly  shown  by  the  i^laintiff,  either  by 
direct  proof  or  by  circumstantial  evidence. 

We  are  of  the  opinion  that  the  application  of  well-settled  princi- 
ples of  law  to  the  facts  and  circumstances  in  this  case  requires  a 
reversal  of  the  judgment. 
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Judgment  and  order  reversed  and  a  new  tnal  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

McLennan,  Spbing,  Williams  and  Hiscock,  JJ.,  concurred. 

Judgment  and  order  reversed  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Mat  a.  Flanagan,  as  Administratrix,  etc.,  of  Peter  Flanagan,  — — — - 

Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson  ai73  NY  631 
River  Railroad  Company,  as  Lessee  of  the  Rome,  Watertown 
AND  Ogdensburg  Railroad  Company,  Appellant. 

Negligence  — ir^ry  from  a  coUuion  at  a  grade  croeging'— negligence  of  a  driver, 
when  not  imputed  to  hie  companion  — 15,000  verdict,  when  not  exceeeive — the 
credibility  of  witneesa  is  for  the  jury — proof  of  the  speed  of  a  train. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate  who,  while  riding  in  a  buggy  at  the  invitation  of  one  Horan, 
was  killed  in  a  collision  with  one  of  the  defendant's  north-bound  trains  at  a 
grade  crossing  in  the  village  of  Fulton,  at  about  eight  o'clock  on  a  dark 
August  evening,  while  the  electric  street  lights  were  not  burning,  it  appeared 
that,  as  they  approached  the  crossing,  the.  occupants  of  the  buggy  could  not 
see  a  train  approaching  from  the  south  until  they  reached  a  point  about  thirty 
feet  westerly  from  the  crossing,  at  which  point  they  could  see  the  engine  for  a 
distance  of  one  hundred  and  fifty-nine  feet;  that  at  twenty-five  feet  from  the 
crossing  the  engine  of  an  approaching  train  could  be  seen  for  a  distance  of  twelve 
hundred  and  seventy  -five  feet.  It  appeared  that  the  intestate  and  his  companion 
looked  both  ways  when  they  were  about  twenty -five  or  thirty  feet  from  the 
crossing,  and  that  when  they  again  looked  south  the  train  was  upon  them. 

There  was  evidence  tending  to  show  that  the  train  was  traveling  at  a  speed  of 
twenty -five  miles  an  hour,  and  it  was  conceded  that  the  locomotive  whistle 
was  not  blown  and  that  the  automatic  signal  at  the  crossing  was  out  of  order. 
The  evidence  was  conflicting  as  to  whether  the  bell  on  the  engine  was  rung  or 
not.  It  further  appeared  that  a  large  crowd  of  people  had  assembled  at  the 
crossing  and  that  there  was  a  great  deal  of  noise  and  commotion  there. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  the  questions,  whether  the  defendant  was  negligent  and  whether  the  intes- 
tate exercised  that  degree  of  care  aod  caution  that  a  prudent  man  would  have 
exercised  under  similar  circumstances,  were  properly  submitted  to  the  jury; 

That  the  negligence  of  the  intestate's  companion,  who  was  driving,  could  not  be 
imputed  to  him,  but  that  the  mere  fact  that  the  intestate  had  no  control  over 
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the  horse  did  not  relieve  him  from  the  duty  of  looking  and  listening  for  him- 
self and  doing  all  that  a  prudent  man  should  do  under  similar  circumstances; 

That,  as  it  appeared  that  the  deceased  was  forty  eight  years  of  age  at  the  time  of 
his  death;  that  he  had  accumulated  $5,000,  and  was  earning  from  $1,000  to 
$4,000  a  year,  and  that  his  family  consisted  of  a  wife  who  had  since  died  and 
an  unmarried  daughter,  twenty-one  years  of  age,  a  verdict  of  $5,000  should 
not  be  set  aside  as  excessive; 

That  the  credibility  of  the  plaintiff's  witnesses  presented  a  question  for  the  jury 
and  not  for  the  court; 

That  it  was  competent  to  prove  the  speed  of  the  train  by  the  the  testimony  of 
persons  of  ordinary  experience. 

McLennan  and  Williams,  JJ.,  dissented. 

Appeal  by  the  defendant.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  as  lessee  of  the  Rome,  Watertown  and 
Ogdensburg  Railroad  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Oswego  on  the  11th  day  of  May,  1901,  upon  the 
verdict  of  a  jury  for  $5,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  25th  day  of  April,  1901,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Henry  PurceU^  for  the  appellant. 
Thomaa  Hogcm^  for  the  respondent. 

Davy,  J. : 

This  action  was  brought  to  recover  damages  for  the  alleged  neg- 
ligence of  the  defendant  in  causing  the  death  of  plaintiff's  intes- 
tate, who  was  killed  at  a  grade  crossing  in  the  village  of  Fulton, 
Oswego  County,  New  York,  about  eight  o'clock  in  the  evening  of 
August  19,  1900. 

The  original  plaintiff  was  Bridget  Flanagan,  as  administratrix, 
etc.,  who  was  the  widow  of  the  deceased,  but  she  having  died  since 
the  entry  of  judgment,  the  present  plaintiff,  a  daughter  of  the 
deceased,  has  been  substituted  in  her  place. 

The  railroad  tracks  run  north  and  south  through  Seneca  street  in 
said  village,  and  the  highway  crossing,  upon  which  the  deceased 
was  killed,  runs  east  and  west. 

It  appears  from  the  testimony  that  upon  the  afternoon  of  the 
day  that  the  intestate  was  killed,  which  was  Sunday,  he  left  his 
home  with  one  James  Horan,  with  a  horse  and  top  buggy,  driven 
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by  the  latter.  They  reached  Fulton  about  six  o'clock,  stopped  at  a 
hotel,  and  remained  there  until  a  quarter  after  eight  o'clock  tliat 
evening.  The  road  that  they  took  in  returning  was  threugh  Cayuga 
street,  which  crosses  the  tracks  of  the  New  York,  Ontario  and 
Western  railroad  at  right  angles.  As  they  approached  the  crossing 
the  view  of  the  deceased  and  his  companion  was  obstructed  by  a 
block  of  buildings  on  the  southerly  side  of  Cayuga  street,  so  that 
an  approaching  train  could  not  be  seen  until  they  reached  a  point 
about  thirty  feet  westerly  from  the  center  of  the  crossing,  where 
the  engine  could  be  seen  at  about  one  hundred  and  fifty-nine  feet 
from  tlie  same  center,  and  wlien  at  twenty-five  feet  from  the  cross- 
ing, it  could  be  seen,  if  they  looked,  at  a  distance  of  twelve  hundred 
and  seventy-five  feet. 

It  appears  that  at  the  time  of  the  accident  the  night  was  dark 
and  the  electric  lights  were  not  burning  on  the  street ;  that  there 
was  a  great  deal  of  commotion  at  the  crossing,  and  a  large  crowd  of 
people  had  assembled  at  the  depot  and  crossing;  that  there  was 
noise  from  the  pavements  made  by  horses  and  wagons,  and  the 
Salvation  Army  band  was  nearby,  playing  and  singing.  The  auto- 
matic gong  or  signal,  which  rung  when  trains  approached  this 
crossing,  was  not  in  working  order  and  did  not  sound  an  alarm  upon 
the  occasion  when  this  accident  occurred. 

It  also  appears  from  the  testimony  that  the  schedule  time  for 
making  the  distance  between  the  two  stations  was  but  three  minutes, 
which  included  starts  and  stops,  and  that  the  train  went  some  four 
hundred  feet  after  the  air  brakes  were  applied.  The  engineer 
testified  that  a  train  going  five  miles  an  hour  could  be  stopped 
within  one  hundred  feet.  The  baggageman  testified  that  the  train 
stopped  so  suddenly  that  it  tipped  him  over.  All  of  this  testimony 
indicates  that  the  train  was  running  at  a  high  rate  of  speed. 

It  is  urged  on  behalf  of  the  defendant  that  plaintifiE  should  have 
been  nonsuited  on  account  of  the  intestate's  own  carelessness,  for 
the  reason  that  the  place  where  he  looked  both  ways  was  about 
twenty-five  or  thirty  feet  from  the  tracks,  and  at  that  point  his 
view  of  the  approaching  train  was  obstructed  by  the  buildings  on 
the  southwest  corner  of  Cayuga  street,  and  that  if  he  had  looked 
again  to  the  south  before  reaching  the  tracks,  he  would  have  seen 
the  train. 
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It  appears  that  tlie  intestate  and  his  compaaion  did  look  both 
ways  as  tliey  approached  the  tracks.  They  looked  first  to  the  south 
and  then  to  the  nortli,  and  when  they  again  looked  sooth,  the  train 
was  upon  them. 

It  cannot  be  held  as  a  matter  of  law  that  it  was  the  duty  of  the 
deceased  to  have  been  more  vigilant  in  looking  to  the  south.  The 
noise  at  the  crossing  may  have  attracted  his  attention  for  a  few 
seconds.  The  silence  of  the  automatic  signal  was  an  implied 
invitation  to  the  deceased  and  his  companion  to  cross  the  tracks. 
They  had  a  right  to  consider  it  as  safe  to  cross  as  if  a  gate  had  been 
opened  or  a  flagman  had  signaled  them  to  cross  over.  It  may  not 
have  been  the  defendant's  duty  to  repair  the  signal,  but  when 
defendant  discovered  that  it  was  not  in  repair  and  that  it  did  not 
warn,  those  who  had  occasion  to  cross  the  tracks,  that  a  train  was 
approaching,  it  became  defendant's  duty  to  exercise  greater  care  and 
caution  in  running  its  trains  over  the  crossing. 

When  the  surroundings  render  a  crossing  dangerous  to  travelers 
on  the  highway  on  account  of  obstructions  to  the  view,  or  the  fail- 
ure of  an  automatic  signal  to  work,  or  the  removal  of  a  flagman  or 
gatetender,  it  is  the  duty  of  the  railroad  company  to  take  precau- 
tions commensurate  to  the  danger,  and  it  is  for  the  jury  to  deter- 
mine whether  or  not  the  absence  of  any  particular  precaution  is 
negligence.     {Glushing  v.  Sharp^  90  N.  Y.  676.) 

The  plaintiff  contends  that  this  train  was  run  at  an  unusual  and 
dangerous  rate  of  speed.  There  is  no  evidence  that  the  municipal 
authorities  had  fixed  the  speed  at  which  trains  might  run  through 
the  village  so  that  it  was  a  question  of  fact  whether,  under  the  cir- 
cumstances, the  actual  rale  of  speed  that  the  train  was  running  was 
excessive  or  dangerous,  and  that  would  to  some  extent  depend  upon 
whether  there  was  anything  to  obstruct  the  view  of  those  about  to 
cross  the  tracks,  and  whether  proper  safeguards  had  been  adopted 
by  the  railroad  company  to  prevent  accidents.  The  employees  of 
the  defendant  and  other  witnesses  testified  that  the  speed  of  the 
train  did  not  exceed  eight  miles  an  hour.  On  the  other  hand,  a 
number  of  the  plaintiffs  witnesses,  who  were  standing  at  the  cross- 
ing and  at  the  depot,  testified  that  when  the  train  reached  the  cross- 
ing it  was  running  at  twenty  or  twenty-five  miles  an  hour.  Tliere 
was  such  a  conflict  of  testimony  upoi  that  point  that  it  would  have 
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been  error  for  the  trial  judge  to  have  taken  that  question  from  the 
jury,  even  if  that  were  the  only  act  of  negligence  charged  against 
the  defendant. 

It  was  conceded  upon  the  trial  that  when  the  train  approached 
the  crossing  neither  the  steam  whistle  was  blown  nor  the  automatic 
signal  sounded.  Signals  of  some  kind  are  usually  necessary  when 
trains  are  run  at  a  high  rate  of  speed  over  crossings,  especially 
through  cities  and  villages. 

The  rights  of  the  public  and  the  railroad  company  as  to  the  use 
of  street  crossings  at  the  point  of  intei*8ection  are  mutual  and  recip- 
rocal, and  both  the  company  and  those  using  the  highway  must 
exercise  reasonable  care  and  caution  to  avoid  a  collision.  While  a 
railroad  train  from  its  force  and  momentum  has  the  preference  in 
crossing  first,  yet  those  in  charge  of  it  are  required  to  give  reason- 
able and  timely  warning  so  that  a  person  about  to  cross  with  a  horse 
and  buggy  may  stop  and  allow  the  train  to  pass. 

A  number  of  plaintifiPs  witnesses,  who  were  standing  near  the 
station  and  the  crossing,  testified  that  they  observed  the  train  as  it 
approached  the  crossing,  and  that  the  bell  on  the  engine  did  not 
ring.  Others  testified  that  they  did  not  hear  it  ring.  Some  of  the 
defendant's  employees  swore  that  the  bell  was  rung  and  two  or 
three  other  witnesses  who  stood  near  the  crossing  swore  that  it  was 
rung ;  so  that  upon  this  point  there  was  a  conflict  of  testimony. 

It  was  held  in  Emavie  v.  iT.  F.  C.  <&  IT.  i?.  Ji,  R.  Co.  (166 
N.  Y.  284)  that  where  a  witness  is  shown  to  have  been  in  a  posi- 
tion to  hear,  and  testifies  that  he  observed  the  engine,  but  did  not 
hear  the  bell  ring,  it  furnishes  some  evidence  that  the  bell  was  not 
ringing,  and  if  he  is  positive  that  the  bell  was  not  rung,  it  furnishes 
strong  evidence  that  the  bell  was  not  ringing.  The  court  said :  "  A 
railroad  company  which  runs  a  locomotive,  rapidly,  in  the  night 
time,  upon  a  public  street  in  a  populous  city,  crossing  other  streets 
at  grade,  with  no  gate  or  flagman  to  protect  the  public  and  without 
taking  any  precaution  to  warn  travelers  by  bell,  whistle  or  otherwise, 
except  by  means  of  its  headlight,  may  properly  be  found  guilty  of 
neglecting  its  duty  to  operate  its  cars  with  the  care  and  caution 
required  by  the  circumstances." 

The  conflict  of  evidence  upon  the  question  of  ringing  the  bell 
and  upon  the  other  disputed  questions  of  fact  in  the  case  made 
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them  proper  questions  for  the  consideration  of  the  jury,  in  deter^ 
mining  whether  or  not  the  defendant  was  negligent,  and  whether 
the  deceased  exercised  that  degree  of  care  and  caution  that  a 
prudent  man  would  have  exercised  under  similar  circumstances. 

The  court  could  not  have  held  as  a  matter  of  law  that  the  testi- 
mony of  plaintiff's  witnesses  was  false ;  it  was  for  the  jury  and  not 
the  court  to  determine  that  question.  (  WiUiams  v.  DeL^  Lack,  & 
West,  B.  R.  Co.,  155  N.  Y.  158.) 

The  negligence,  if  any,  of  the  driver,  who  was  the  owner  of  the 
horse  and  carriage,  could  not  be  imputed  to  the  deceased,  who  was 
not  responsible  for  the  acts  of  the  driver,  over  whom  he  had  no 
control.  The  deceased  accepted  an  invitation  to  ride  in  the  bnggj 
with  him,  but  the  mere  fact  that  he  had  no  control  over  the  horse 
did  not  relieve  him  from  the  duty  of  looking  and  listening  for  him- 
self, and  doing  all  that  a  careful  and  prudent  man  should  do  under 
similar  circumstances. 

The  plaintiff's  intestate  was  forty-eight  years  old  at  the  time  of 
his  death.  His  family  consisted  of  his  wife,  who  was  forty-eight 
years  of  age,  and  has  since  died,  and  his  daughter,  twenty-one  years 
of  age  and  unmarried. 

We  think  the  damages  awarded  were  not  excessive.  The  plain- 
tiff's intestate  had  accumulated  some  $5,000  and  be  was  earning 
from  $1,000  to  $4,000  a  year.  These  facts  constitute  such  a  reasonable 
expectation  of  a  greater  pecuniary  benefit  to  the  next  of  kin,  if  the 
deceased  had  lived,  than  the  amount  recovered  that  we  do  not  feel 
justified  in  reducing  the  amount  of  the  judgment. 

No  valid  exceptions  were  taken  upon  the  trial.  It  was  competent 
to  prove  the  rate  of  speed  at  which  the  train  was  running  by  the 
testimony  of  persons  of  ordinary  experience.  This  question  was 
not  one  that  could  be  answered  only  by  experts.  {Salter  v.  Utica 
<&  Black  Biver  BaiVroad  Company,  59  N.  Y.  632.) 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent. 

Judgment  and  order  affirmed,  with  costs. 

Spring  and  Hisoock,  J  J.,  concur ;  McLennan  and  Williams,  JJ* 
dissented. 

Judgment  and  order  affirmed,  with  costs. 

Digitized  by  VjOOQIC 


CITY  TRUST  CO.  v.  AMERICAN  BREWING  CO.     511 

App.  Div.]  Fourth  Department,  March  Term,  1902. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila-  ai74  NY  486| 
DELPHiA,    Plaintiff,  v.    The    American    Brewing    Company, 
Defendant. 

Undiseloeed  principal-^  when  liable  to  a  iureip  company  againei  which  a  judg- 
ment  haa  been  recovered  on  a  bond  accompanying  a  liquor  tax  certijlcate —  paid 
evidence  to  ehoto  that  the  principal  named  in  the  bond  foai  an  agent  qf  the  undie- 
doeed  principal — eubrogation, 

A  surety  upon  a  boud  accompanying  a  liquor  tax  certificate,  who  becomes  such 
without  knowledge  that  the  principal  named  in  the  bond  is  acting  as  the  agent 
of  a  third  person,  and  who,  because  of  the  maintenance  of  a  gambling  derice 
upon  the  licensed  premises,  in  violation  of  the  conditions  of  the  bond,  is 
obliged  to  pay  a  Judgment  recovered  by  the  State  Ck)mmissioner  of  Excise 
against  him  and  the  nominal  principal  for  the  penalty  of  the  bond,  may  main- 
tain an  action  against  the  undisclosed  principal  to  recover  the  amount  so  paid. 

In  such  a  case  the  admission  of  parol  evidence  of  the  existence  of  the  undis- 
closed principal  does  not  violate  the  rules  of  law  relative  to  the  admission  of 
such  evidence  in  actions  upon  written  contracts. 

Semble,  that  if  neither  the  nominal  principal  nor  the  surety  had  paid  the  judg- 
ment recovered  by  the  State  Commissioner  of  Excise,  the  latter  could  maintain 
an  action  against  the  undisclosed  principal  to  recover  the  amount  of  the  judg- 
ment»  and  that  the  surety,  upon  payment  of  the  Judgment,  would  become  sub* 
rogated  to  this  right. 

McLennan  and  Hibcock,  JJ.,  dissented. 

Motion  by  the  plaintiff,  The  City  Trust,  Safe  Deposit  and  Surety 
Company  of  Philadelphia,  for  a  new  trial  upon  a  case  containing 
exceptions,  ordered  to  be  heard  at  the  Appellate  Division  in  the  first 
instance,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  at  the  Monroe  Trial  Term. 

Charles  Van  VoorhiSj  for  the  plaintiff 
George  F,  Teaman^  for  the  defendant 

Davy,  J. : 

At  the  Monroe  Trial  Term  on  the  27th  day  of  November,  1901, 
and  before  any  evidence  was  given,  the  defendant  moved  to  dismiss 
the  complaint  on  the  ground  that  it  did  not  state  facts  sufiicient  to 
constitute  a  cause  of  action.  The  motion  was  granted  and  the  plain- 
tiff excepted.    The  exception  so  taken  was  ordered  to  be  heard  by 
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the  Appellate  Division  in  the  first  instance  and  that  judgment  be 
suspended  in  the  meantime. 

The  only  question  to  be  considered  upon  this  motion  ie,  does  the 
complaint  state  a  cause  of  action. 

The  complaint  alleges,  in  substance,  that  on  or  abont  the  11th 
day  of  November,  1897,  a  liquor  tax  certificate  was  duly  issued  to 
one  John  M.  Kurtz,  authorizing  him  to  engage  in  the  traffic  of 
liquor  at  No.  153  Main  street.  East,  in  tlie  city  of  Rochester,  N.  Y. ; 
that  in  order  to  obtain  said  license  a  bond  was  given  to  the  People 
of  the  State  of  New  York  in  the  penal  sum  of  $1,000,  which  was 
signed  by  John  M.  Kurtz,  as  principal,  and  the  City  Trust,  Safe 
Deposit  and  Surety  Company  of  Philadelphia,  the  plaintifi  herein, 
as  surety;  that  the  conditions  of  this  bond  were,  that  the  said 
Kurtz  would  not  suffer  or  permit  any  gambling  upon  the  said 
licensed  premises ;  that  he  would  not  permit  or  suffer  said  prem- 
ises to  become  disorderly,  and  that  he  would  not  violate  any  of  the 
provisions  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as 
amd.).  It  further  alleges  that  on  or  about  the  12th  day  of  July, 
1898,  the  Commissioner  of  Excise  of  the  State  of  New  York  com- 
menced an  action  against  said  Kurtz  and  this  plaintiff  to  recover 
the  penal  sum  mentioned  in  said  bond,  on  the  ground  that  there  had 
been  a  breach  of  its  conditions  by  said  Kurtz  in  maintaining  and  suf- 
fering to  be  maintained  upon  said  licensed  premises  a  nickle-in-the- 
slot  machine,  which  was  a  gambling  device  upon  which  people  did 
play  for  money  by  chance ;  that  a  judgment  was  obtained  in  that 
action  against  said  Kurtz  as  principal  and  the  plaintiff  as  surety,  and 
an  appeal  was  taken  from  that  judgment  to  the  Appellate  Division 
and  to  the  Court  of  Appeals,  and  the  judgment  was  affirmed  in  both 
courts,  which  judgment  was  subsequently  paid  by  said  plaintiff  as 
surety  upon  the  bond. 

The  complaint  also  alleges  that  the  defendant  was  the  undisclosed 
principal  on  said  bond,  and  was  the  owner  of  the  liquor  tax  certifi- 
cate ;  that  the  business  in  said  saloon  was  conducted  for  the  benefit 
of  the  defendant,  and  that  defendant  owned  the  lease  of  the  store 
furnished  the  stock  of  goods  therein,  including  fixtures ;  that  it  paid 
all  expenses  of  running  said  place ;  that  said  Kurtz  was  employed 
by  the  defendant  as  manager  and  paid  twelve  dollars  a  week  for  his 
services,  and  that  he  had  no  interest  whatever  in  the  said  business. 
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The  learned  justice  before  whom  tlie  case  was  moved  for  trial 
held  that  the  decision  of  the  court  in  Farrar  v.  Lee  (10  App.  Div. 
130)  is  decisive  and  controlling  in  the  case  at  bar.  It  appears  that 
that  action  was  brought  npon  a  bond  against  an  undisclosed  prin- 
cipal^ and  the  court  held  that  as  the  contract  was  in  writing  and 
under  seal,  and  was  not  executed  in  the  name  of  the  undisclosed 
principal,  and  as  it  did  not  appear  on  the  face  of  the  instrument 
that  tlie  same  was  made  in  his  behalf,  that  no  recovery  could  be  had 
against  him  in  an  action  founded  upon  the  bond. 

This  action  is  brought,  not  upon  the  bond,  but  against  the  defend- 
ant, an  undisclosed  principal,  to  recover  the  money  which  the  plain- 
tiff, as  surety,  was  compelled  to  pay  for  the  defendant's  benefit. 
Although  the  principal  was  concealed,  the  contract,  however,  was 
made  by  its  agent,  upon  its  authority  and  for  its  benefit  and  advantage. 
It  is  a  rule  of  law  that  an  undisclosed  principal,  when  subsequently 
discovered,  may,  at  the  election  of  the  other  party,  if  exercised  within 
a  reasonable  time,  be  held  liable  upon  all  contracts  made  in  his  behalf 
by  his  duly  authorized  agent,  although  the  credit  was  originally  given 
to  the  agent  under  a  misapprehension  as  to  his  true  character. 

In  this  action  the  complaint  alleges  that  when  the  plaintiff  exe- 
cuted the  bond  at  the  request  of  Kurtz,  it  was  not  aware  of  the  fact 
that  Kurtz  was  acting  as  agent  for  the  defendant.  The  fact  that 
Kurtz  executed  the  bond  as  principal  does  not  preclude  the  plaintiff 
from  maintaining  this  action,  upon  parol  proof  that  the  contract,  in 
fact,  was  the  contract  of  the  defendant ;  that  the  act  of  Kurtz  was 
the  act  of  the  defendant,  and  that,  therefore,  the  defendant  was 
liable  for  the  breach  of  the  contract. 

In  Briggs  v.  Partridge  (64  N.  Y.  862),  in  discussing  the  question 
under  consideration.  Judge  Andrews  said :  "  The  doctrine  that  must 
now  be  deemed  to  be  the  settled  law  of  this  court,  and  which  is  sup- 
ported by  high  authority  elsewhere,  that  a  principal  may  be  charged 
upon  a  written  parol  executory  contract,  entered  into  by  an  agent  in 
his  own  name,  within  his  authority,  although  the  name  of  the  prin- 
cipal does  not  appear  in  the  instrument,  and  was  not  disclosed,  and  the 
party  dealing  with  the  agent  supposed  that  he  was  acting  for  him- 
self, and  this  doctrine  obtains  as  well  in  respect  to  contracts  which 
are  required  to  be  in  writing  as  to  those  where  a  writing  is  not 
App.  Div.— Vol.  LXX.        33 
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essential  to  their  validity."  {Brady  v.  NaiHy^  161  N.  Y. 
Coleman  v.  First  National  Bank  of  Elmira,  53  id.  393 ;  Meeker 
V.  Claghom^  44  id.  349 ;  Jesaup  v.  Steurer^  75  id.  613 ;  NiccU  v. 
Burke,  7S  id.  580 ;  Story  Agency  [9th  ed.],  §  270.) 

In  Coleman  v.  First  National  Bank  of  Elmira  {supra)  it  was 
held  that  the  rule  does  not  preclude  a  party  who  has  entered  into  a 
written  contract  with  an  agent  from  maintaining  an  action  against 
the  principal,  upon  parol  proof  that  tlie  contract  was  made,  in  fact, 
for  the  principal,  although  the  agency  was  not  disclosed  by  the  con- 
tract and  was  not  known  to  such  party  at  the  time  of  making  it. 
{Briggs  v.  Partridge^  supra  ;  Pierson  v.  AUantio  National  Bank^ 
77  N.  Y.  310.) 

The  rule  of  evidence  which  makes  a  written  contract  condosive 
proof  of  what  the  parties  have  agreed  to,  and  which  rejects  parol 
proof  to  vary  or  contradict  the  writing  or  its  legal  import,  applies 
only  in  controversies  between  the  parties  to  the  instrument.  {FoUns- 
hee  V.  Sawyer,  157  N.  Y.  196.) 

There  is  another  well-settled  principle  of  law  applicable  to  this 
case,  and  that  is  that  where  a  surety  pays  the  debt  of  his  principal, 
the  surety  has  a  right  to  be  put  in  the  place  of  the  creditor,  and  to 
avail  himself  of  every  means  the  creditor  had  to  enforce  payment 
against  the  principal  debtor.  This  principle  of  law  comes  under 
the  rule  of  subrogation,  which  is  not  founded  upon  contract,  but 
upon  principles  of  equity  and  justice,  and  may  be  enforced  where 
no  contract  or  privity  of  any  kind  exists  between  the  parties. 

In  Arnold  v.  Oreen  (116  N.  Y.  571)  Judge  Vann  says  :  «  The 
remedy  of  subrogation  is  no  longer  limited  to  sureties  and  qitasi 
sureties,  but  includes  so  wide  a  range  of  subjects  that  it  has  been 
called  the  *  mode  which  equity  adopts  to  compel  the  ultimate  pay- 
ment of  a  debt  by  one  who  in  justice,  equity  and  good  conscience 
ought  to  pay  it.' "  {Cole  v.  Malcolm,  66  N.  Y.  363 ;  Townsend  v. 
Whitney,  75  id.  425 ;  Jessup  v.  Steurer,  supra;  Pease  v.  Bgan,  131 
N.  Y.  262.) 

In  Lewis  v.  Palm£r  (28  N.  Y.  271)  the  court  held  that  a  surety 
who  pays  a  debt  for  his  principal  is  entitled  to  be  put  in  the  place 
of  the  creditor,  and  to  all  the  means  which  the  creditor  possessed  to 
enforce  payment  against  the  principal  debtor. 

Assuming  that  in  the  action  upon  the  bond  the  execution  had 
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been  returned  unsatisfied  against  both  the  plaintiflE  and  Kurtz,  can 
there  be  any  question  but  that  the  excise  commissioner,  acting  for 
the  People,  could  have  maintained  an  action  in  equity  against  the 
defendant,  who  was  the  undisclosed  principal,  to  recover  the  amount 
of  the  judgment?  I  think  not.  The  defendant  had  authorized 
Kurtz,  its  agent,  to  make  the  contract,  and  it  was  done  for  defend- 
ant's benefit  and  with  its  consent  and  approval.  The  defendant 
received  the  emoluments  of  the  business,  which  it  could  not  have 
carried  on  without  giving  the  bond. 

If  the  State  Excise  Commissioner  could  maintain  such  an  action, 
then  the  plaintiff  can  maintain  this  action,  for  the  reason  that,  when 
plaintiff  paid  the  judgment,  it  became  subrogated  to  all  the  rights 
of  the  State,  and  could  avail  itself  of  every  means  that  the  State 
had  to  enforce  payment  of  the  judgment. 

In  the  case  of  Ka^ie  v.  State  ex  rel.  Woods  (78  Ind.  103),  where  a 
party  applied  to  the  board  of  excise  commissioners  for  a  license  to 
sell  intoxicating  liquors,  and  in  order  to  obtain  his  license  was 
required  to  give  a  bond  to  the  State  with  sureties  in  the  penal  sum 
of  $2,000,  conditioned,  among  other  things,  that  he  would  pay  all 
judgments  tJiat  might  be  recovered  against  him  for  any  violation  of 
the  provisions  of  the  act  regulating  the  sale  of  liquors,  the  princi- 
pal was  four  times  convicted  for  violating  tlie  provisions  of  said  act ; 
judgments  were  obtained  against  him,  and,  having  failed  to  pay 
them,  they  were  paid  by  the  surety  ;  and  it  was  held  that  the  surety 
was  entitled  to  be  subrogated  to  all  the  rights  of  the  State,  the  judg- 
ment creditor.  {Boltz^s  Estate^  133  Penn.  St.  77;  Matter  of 
Churchill^  39  Ch.  Div.  174 ;  Eicheaon  v.  Crawford^  94  111.  165 ; 
Dias  V.  Bouchaud^  10  Paige,  461.)  It  will  be  seen  from  these 
cases  that  no  distinction  is  made  between  an  ofiicial  bond  given  to 
the  State  and  an  ordinary  bond  given  to  an  individual ;  the  surety 
in  either  case,  upon  paying  the  debt  of  the  principal,  has  a  right  to 
be  subrogated  to  all  the  rights  of  the  creditor,  and  may  invoke  every 
remedy  for  its  enforcement. 

BenKam  v.  Emery  (46  Hun,  160)  was  a  contract  under  seal  made 
by  the  husband  in  his  own  name  for  a  building  on  his  wife's  land. 
It  appeared  that  the  contractor  was  ignorant  that  the  husband  was 
acting  as  the  agent  of  his  wife,  the  undisclosed  principal.  The 
court  said :  '^  The  plaintiff  may  pass  by  the  written  agreement  and 
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recover  upon  an  implied  promise  for  the  work  and  labor  done  and 
material  famished,  as  the  same  was  done  for  the  benefit  of  the 
defendant,  and  with  her  consent  and  approbation ;  it  is  fair  that 
she  should  pay  the  plaintiff  for  his  work  and  labor  and  the  material 
which  he  furnished  to  improve  her  own  property,  as  the  same  was 
done  with  her  consent  and  she  now  enjoys  the  benefit  and  the 
advantages  derived  therefrom."  The  court,  in  further  discussing 
this  question,  said :  ^^  As  a  test  that  the  defendant  is  liable  for  the 
work  and  labor  and  materials  furnished,  suppose  the  defendant 
had  authorized  her  husband,  as  her  agent,  to  borrow  in  her  name 
and  on  her  account,  a  sum  of  money,  not  authorizing  him  to  execute 
any  written  promise  in  her  name  for  the  repayment  of  the  loan, 
and  in  pursuance  of  such  authority  he  had  borrowed  a  sum  of 
money  of  a  third  paity,  who  was  ignorant  that  he  was  acting  as 
agent  and  executed  in  his  own  name  a  promise  under  seal  to  repay 
the  loan  himself,  and  had  delivered  the  money  received  over  to  his 
wife,  his  principal,  can  there  be  any  doubt  but  that  she  would  be 
liable  in  an  action  for  the  money  had  and  received  ?  The  author- 
ities are  abundant  that  the  lender  could  pass  by  the  special  agree- 
ment made  by  the  agent  and  sue  for  the  money  loaned  and  advanced, 
npon  an  implied  promise  to  repay  the  money  which  she  had  received 
from  the  leaner  by  the  hand  of  her  agent."  {Donegan  v.  Moran^ 
53  Hun,  21 ;  Biggins  v.  Ddlinger^  22  Mo.  897.) 

It  would  be  against  public  policy  to  permit  the  defendant  to  give 
a  bond  in  the  name  of  an  irresponsible  servant,  to  enable  it  to  carry 
on  the  liquor  business  and  to  violate  the  conditions  of  the  bond 
through  its  servant  in  order  that  it  might  derive  a  pecuniary  benefit 
therefrom  and  then  be  screened  trom  any  liability,  on  the  ground 
that  it  did  not  sign  tlie  bond.  Fair  and  honest  dealings  should  be 
upheld,  but  courts  of  justice  should  not  help  parties  to  consummate 
fraud  and  deception. 

Upon  the  facts,  as  alleged  in  the  complaint,  we  think  the  action 
can  be  maintained,  and  tliat  the  court  erred  in  dismissing  the  com- 
plaint. Plaintiff's  exceptions,  therefore,  should  be  sustained  and 
the  motion  for  a  new  trial  granted,  with  costs  to  the  plaintiff  to 
abide  the  event. 

Spring  and  Williams,  J  J.,  concurred;  MoLennak  and  His- 
cocK,  JJ.,  dissented. 
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McLennan,  J.  (dissenting) : 

It  seems  to  me  that  the  law  of  principal  and  agent  has  no  applica- 
tion to  this  case.  The  conditions  of  the  bond  related  solely  to  the 
personal  acts  and  conduct  of  Kurtz.  By  its  terms  he  was  not  liable 
for  the  acts  of  any  one  else,  unless  permitted  or  authorized  by  him 
upon  the  premises  covered  by  the  liquor  tax  certificate.  Neither 
was  any  one  else  liable  for  his  acts.  It  was  purely  a  personal  obliga- 
tion on  the  part  of  Kurtz.  Whether  the  bond  should  be  violated 
or  not,  and  thus  the  surety  become  liable,  was  wholly  with  Kurtz 
and  for  him  to  determine.  The  act  of  the  brewing  company,  or  of 
any  one  else,  could  not  create  an  obligation  under  the  bond.  It 
seems  to  mo  that  it  might  as  well  be  said  that  if  an  agent  gave  a 
bond  to  keep  the  peace,  and  violated  it  while  acting  as  agent,  the 
principal  would  be  liable  on  such  peace  bond,  or  for  the  amount  the 
surety  had  to  pay. 

It  seems  to  me  clear  that  upon  principle  as  well  as  upon  author- 
ity the  case  was  rightly  disposed  of  by  the  court  below.  I,  there- 
fore, think  the  motion  for  a  new  trial  should  be  denied,  and 
judgment  ordered  for  the  defendant. 

HisoocK,  J.,  concurred. 

Plaintiffs  exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  event. 


KuDOLP  DoTXJE,  Plaintiff,  v.  Alfred  Dolob,  Defendant. 

In  the  Matter  of  the  Claims  of  Adrian  M.  Hkkkinq  and  Others, 
Appellants,  v.  Albert  M.  Mills,  as  Receiver,  etc.,  of  Alfred 
DoLOB  &  Son,  Respondent. 

Waget  ofempU/yeea — tD?iat  plan  for  penaion,  insurance  and  endowment  doee  not 
create  claims  enforcibU  against  a  receiver  of  a  partnership  —  rchat  is  necessary  to 
establM  a  prtference  cf  wages  under  the  Labor  Law—  "  winding  up  of  the  Imsi- 
ness"  d^ned. 

A  firm,  desiring  to  share  a  portion  of  the  profits  of  the  business  with  its 
employees,  adopted  a  plan  known  as  the  "Earnings  Division  Accounts/'  which 
embraced  pension,  insurance  and  endowment  features.  The  rules  and  regula- 
tions governing  the  respective  features  were  embodied  in  laws  called  respec- 
tively the  Pension  Law,  Insurance  Law  and  Law  of  Endowment.    Each  of 
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these  laws  contained  the  following  provision:  "  It  is  distinctly  understood  th.at 
all  and  every  of  the  provisions  of  this  law  are  voluntary  on  behalf  of  said  house 
of  Alfred  Dolge,  and  that  this  law  does  not,  nor  does  any  of  the  provisions 
berein  contained,  confer  any  legal  right  or  create  any  legal  right  in  favor  of 
«ny  employee  of  said  house  mentioned  herein,  or  of  any  person  or  persons 
whomsoever,  nor  any  legal  liability  on  behalf  of  said  house  of  Alfred  Dolge, 
x>r  of  said  Alfred  Dolge,  either  iu  law  or  in  equity."  The  preamble  to  the  laws 
stated  that  it  was  entirely  discretionary  with  the  firm  to  say  how  much  of  the 
net  earnings  of  the  business  should  be  set  aside  for  distribution  among  the 
employees. 

Upon  entering  the  service  each  employee  received  a  pass  book  containing  a  copy 
of  the  preamble  and  the  various  laws.  Each  year  the  pass  book  was  called  in 
and  the  amount  to  which  the  employee  was  entitled  entered  therein. 

After  the  plan  had  been  in  existence  for  some  time  the  firm  was  dissolved  and  a* 
permanent  receiver  was  appointed.  No  fund  had  been  set  apart  out  of  the 
assets  of  the  business  for  the  payment  of  the  amounts  entered  in  the  pass  books. 

Eeld,  that  the  employees  did  not  have  a  valid  claim  against  the  receiver  for  the 
amounts  credited  to  them  in  the  pass  books; 

That  the  crediting  of  such  amounts  in  the  pass  books  did  not  create  a  valid  gift 
thereof,  and  that  the  facts  did  not  sustain  the  contention  that  they  represented 
wages; 

That,  assuming  that  such  amounts  did  represent  wages  which  the  employees  had 
contributed  to  the  business,  the  claims  of  the  employees  for  such  amounts 
would  not  be  entitled  to  a  preference  under  section  8  of  the  Labor  Law  (Laws 
of  1897,  chap.  415),  providing  that,  upon  the  appointment  of  a  receiver  of  a 
partnership,  the  wages  of  the  employees  of  the  partnership  shall  be  preferred 
to  every  other  debt  or  claim,  as  the  wages  so  contributed  lost  their  character 
as  such  by  the  contribution  and  became  mere  claims  for  money  loaned; 

That  the  words  "  winding  up  of  the  business,"  used  in  the  Insurance  and  Endow- 
ment Laws,  referred  to  a  voluntary  winding  up  of  the  business. 

Appeal  by  the  claimants,  Adrian  M.  Hekking  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  Onondaga  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Herkimer 
on  the  2d  day  of  May,  1901,  sustaining  the  exceptions  filed  by  the 
receiver  to  the  report  of  a  referee,  and  disallowing  the  claims  of 
the  appellants. 

John  F.  Wilson^  for  the  appellants. 

William  P.  Quifiy  for  the  respondent. 
Davy,  J. : 

This  action  was  commenced  to  dissolve  the  copartnership  between 
plaintiflf  and  defendant,  who  were  engaged  in  the  manufacture  of 
felt,  under  the  firm  name  of  Alfred  Dolge  &  Son. 
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A  judgment  was  entered  on  the  2d  day  of  May,  1898,  dissolving 
the  copartnership  and  appointing  a  permanent  receiver,  vrith  the 
usual  powers  and  duties  as  such.  By  the  provisions  of  said  judg- 
ment a  referee  was  appointed  to  receive  claims  against  the  funds  of 
the  copartnership,  to  take  proofs  concerning  the  same,  to  ascertain 
as  to  the  validity  and  amounts  of  such  claims  and  to  report  thereon 
with  his  proceedings  to  the  court. 

There  were  a  number  of  claims  presented  by  the  employees  of 
the  firm,  some  of  whom  had  worked  for  Alfred  Dolge  prior  to  the 
formation  of  said  firm.  A  preference  was  sought  upon  the  ground 
that  the  claims  represented  wages  for  labor  performed.  The  receiver 
disputed  all  of  these  claims  and  the  claimants'  right  to  a  preference. 

It  was  agreed  between  the  attorneys  for  the  claimants  and  the 
receiver  that  the  claims  of  the  appellants  should  be  reported  upon 
by  the  referee,  and  the  decision  of  the  court  obtained  thereon, 
so  that  the  rules  applicable  to  similar  claims  might  be  ascertained 
and  determined.  The  referee  reported  that  the  appellants  were 
un preferred  creditors  under  the  so-called  "Laws  of  the  House  of 
Dolge "  for  the  following  amounts :  Adrian  M.  Hekking,  insur- 
ance, $244.96  ;  endowment,  $102.77 ;  T.  Jefferson  Abrams,  endow- 
ment, $106.20 ;  Adelbert  House,  endowment,  $518.01.  The  total 
<slaims  pi*esented  by  the  appellants  and  other  employees  amounted 
to  the  following  sums:  Pension,  $10,000;  insurance,  $3,600; 
endowment,  $5,600. 

The  Special  Term  refused  to  confirm  the  report  of  the  referee  as 
to  there  being  any  indebtedness,  and  decided  that  the  claimants 
were  not  creditors  of  the  firm  upon  the  ground  that  they  did  not 
have  enforcible  claims  against  Alfred  Dolge  or  the  said  copartner- 
ship firm.  From  that  decision  and  the  order  of  the  court  entered 
thereon  the  claimants  appealed  to  this  court. 

The  principal  questions  presented  upon  this  appeal  arise  under 
the  title  printed  on  the  first  page  of  the  employees'  pass  book  as 
follows :  "  System  of  Distribution  of  Earnings  for  the  Employees 
of  Alfred  Dolge.'' 

In  the  year  1874,  Alfred  Dolge,  then  being  engaged  in  the  manu- 
facture of  felt,  establbhed  a  scheme  known  as  the  ^'Eai-nings 
Division  Accounts,"  and  as  a  part  of  this  scheme  he  made  certain 
Tules  and  regulations  as  to  what  employees  should  be  entitled  to 
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receive  and  share  in  the  benefits  of  the  said  earnings  division 
account.  In  1886  he  introduced  and  made  a  part  of  the  earnings- 
division  account,  a  feature  knovrn  as  "  Life  Insurance  and  Deposit 
Benefits."  In  1890  the  feature  of  "Endowment  Benefits"  was 
'  introduced  and  made  a  part  of  the  earnings  division  account. 
Each  pass  book  contained  a  "  Preamble,"  which  was  followed  by 
the  "  Pension  Law,"  "  Insurance  Law  "  and  "  Law  of  Endowment." 

Upon  placing  the  name  of  the  employee  upon  the  roll  of  the 
earnings  division  account  he  was  given  a  pass  book,  in  which  was 
recorded  the  first  payment  and  the  year  he  entered  the  service ; 
this  book  contained  the  printed  rules  and  regulations  for  the  dis- 
tribution of  earnings,  and  the  provisions  were  classified  under  head- 
ings called  the  "  Pension  Law,"  "  Insurance  Law  "  and  "  Law  of 
Endowment ; "  there  was  also  entered  on  this  book  the  amount  that 
was  placed  to  his  credit  on  the  several  accounts,  and  each  year  the 
pass  book  was  called  in  and  the  separate  amounts  were  added. 
After  the  amounts  were  entered  the  pass  book  was  returned  to  the 
employee. 

A  provision  contained  in  each  one  of  the  so-called  pension,  insur- 
an<5e  and  endowment  laws  reads  as  follows :  "  It  is  distinctly  under- 
stood that  all  and  every  of  the  provisions  of  this  law  are  voluntary 
on  behalf  of  said  house  of  Alfred  Bolge,  and  that  this  law  does 
not,  nor  does  any  of  the  provisions  herein  contained  confer  any  legal 
right  or  create  any  legal  right  in  favor  of  any  employee  of  said 
house  mentioned  herein,  or  of  any  person  or  persons  whomsoever, 
nor  any  legal  liability  on  behalf  of  said  house  of  Alfred  Dolge,  or 
of  said  Alfred  Dolge,  either  in  law  or  in  equity." 

The  appellants  contend  that  while  the  offers  were  voluntary  on 
the  part  of  Dolge,  and  in  and  of  themselves  have  no  binding  force, 
yet  when  accepted,  acted  upon  and  complied  with  by  the  employ- 
ees, they  become  binding  upon  Dolge,  and  when  the  promised  qred- 
its  were  actually  given  upon  the  pass  books  the  employees  had  a 
vested  right  in  the  sum  or  sums  so  created,  which  should  be  enforced 
in  these  proceedings. 

We  are  of  the  opinion  that  the  conteution  of  the  appellants  is  not 
well  founded.  This  plan,  as  adopted  by  Dolge,  did  not  constitute 
a  binding  agreement  between  him  and  his  employees.  It  was 
simply  a  benevolent  plan  proposed  by  him,  and  it  was  solely  within 
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his  power  and  discretion  to  carry  it  out  or  not.  It  was  expressly 
agreed  between  him  and  his  employees  that  the  agreement  did  not 
confer  any  legal  right  in  favor  of  any  employee  or  of  any  person 
or  persons  whomsoever,  or  any  legal  liability  on  the  part  of  said 
house  of  Dolge,  either  in  law  or  in  equity. 

These  transactions  could  not  be  upheld  as  a  gift  to  the  employees. 
Merely  giving  credit  upon  their  pass  books  for  certain  amounts  did 
not  constitute  a  valid  gift.  To  sustain  a  gift  of  this  character  there 
must  have  been  on  the  part  of  Dolge  an  intent  to  give  and  an 
actual  payment  and  complete  delivery  of  the  money  to  or  for  the 
employees,  wholly  divesting  Dolge  of  the  control  of  it. 

At  the  time  of  the  assignment,  if  a  fund  had  been  set  apart  and 
the  amounts  entered  in  the  pass  books,  so  tliat  the  claimants  could 
have  drawn  the  sums  placed  to  their  credit,  then  the  claims  of  the 
appellants  might  be  upheld,  but  as  there  was  no  fund  set  apart,  they 
can  have  no  legal  claim  to  any  of  the  assets  of  the  firm  in  the  hands 
of  the  receiver. 

In  McN&oin  v.  SoVoa/y  Process  Company  (32  App.  Div.  610 ; 
aflEd.  in  the  Court  of  Appeals,  167  N.  Y.  530)  it  was  held  that  an 
employee  could  not  demand  payment  of  the  sum  credited  on  his 
account,  under  a  somewhat  similar  plan  ;  that  it  was  for  the  trustees 
to  determine  when  payments  would  be  made  and  their  decision 
was  final.  It  was  also  held  that  the  amount  credited  was  an  incom- 
plete gift  which  was  unexecuted  and  could  not  be  enforced. 

It  is  urged  by  the  learned  counsel  for  the  appellants  that  the 
sums  credited  to  the  employees  on  the  pass  books  were  wages,  but 
the  facts  do  not  sustain  this  contention.  The  preamble  to  the 
so-called  laws  states  that  the  object  of  the  plan  was  to  have  the 
male  employees  receive  a  share  of  the  net  earnings  of  the  business 
over  and  above  their  wages,  and  to  secure  a  just  distribution  of  such 
net  earnings  among  its  employees,  and  that  it  was  entirely  discre- 
tionary with  the  house  of  Dolge  to  decide  how  much  of  the  net 
earnings  of  the  business  should  be  set  aside  for  the  distribution 
account.  It  will  be  seen  from  the  substance  and  the  language  of 
the  preamble  that  the  scheme  of  crediting  the  employees  on  the 
pass  books  was  entirely  distinct  from  wages,  which  were  paid  weekly 
to  the  employees. 

The  question  here  is,  whether  these  claims  were  entitled  to  a 
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preference  under  the  provisions  of  the  statute.  The  statute  under 
which  the  employees  of  the  firm  might  claim  preference  is  section 
8y  chapter  415,  Laws  of  1897,  known  as  the  Labor  Law,  which  reads 
as  follows :  ^'  Upon  the  appointment  of  a  receiver  of  a  partnership, 
or  of  a  corporation  organized  under  the  laws  of  this  state,  and 
doing  business  therein,  other  than  a  moneyed  corporation,  the  wages 
of  the  employes  of  such  partnership  or  corporation  shall  be  pre- 
ferred to  every  other  debt  or  claim."  This  is  purely  a  statutory 
preference,  which  neither  Dolge  nor  the  firm  could  enlarge  by  any 
agreement.  Even  if  the  agreement  could  be  so  construed  that  the 
employees  contributed  to  the  business  the  sums  actually  due  them 
for  wages,  by  so  doing  they  would  waive  their  statutory  right  to  the 
preference.  The  amounts  contributed  would  then  lose  their  char- 
acter as  wages  and  would  become  mere  claims  for  money  loaned. 

In  Matter  of  Stryker  (168  N.  Y.  528)  Judge  O'Bbien,  in  discuss- 
ing the  provisions  of  this  statute,  says :  "  The  most  important  word 
in  the  statute  is  the  word  '  wages.'  It  was  wages  that  the  legisla- 
ture intended  to  prefer  in  the  distribution  of  the  assets  of  the 
insolvent  corporation,  not  salaries,  nor  earnings,  nor  compensation." 
He  also  says  (p.  529) :  "  In  order  to  give  the  preference  provided 
by  the  statute,  the  claim  must  be  for  wages  in  the  ordinary  sense  of 
that  term." 

It  is  also  urged  by  the  appellants  that  the  winding  up  of  the  busi- 
ness by  the  receiver  and  assignee  is  within  the  meaning  of  the 
words  "  winding  up  of  the  business,"  as  used  in  section  6  of  the 
insurance  law  and  section  10  of  the  endowment  law.  These  pro- 
visions evidently  referred  to  liquidation  by  Dolge  or  the  firm,  in 
case  they  were  solvent  and  were  winding  up  the  business,  but  even 
so  it  was  entirely  discretionary  with  them  whether  or  not  they 
should  pay  any  of  the  claims. 

It  follows,  therefore,  that  the  appellants  and  those  having  similar 
claims  have  no  legal  right  to  any  of  the  copartnership  funds  that 
passed  into  the  hands  of  the  receiver. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements  to  the  respondent. 

McLennan,  Speino,  Williams  and  Hisoook,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Hebman  S.  Babnes,  Deceased. 

KiTTiE    M.   Labzelebe,  Appellant ;    J.   Fbanklin    Babnes   and 
Others,  Respondents. 

Will — token  revoked  by  proof  of  the  mbsequent  execution  of  another  mll  —  tJw 
attorney  superintending  the  execution  of  the  subsequent  mil  may  testify  as  to  wJiat 
toas  done — presumption  of  destruction  animo  revocandi  —  proof  required  to  over- 
come it. 

On  an  application  for  the  admission  of  a  will  to  probate,  it  appeared  that,  subse- 
quent to  the  execution  of  the  will  offered  for  probate,  the  testator  executed 
another  will,  with  all  the  statutory  formalities,  expressly  revoking  all  former 
wills  made  by  him;  that  the  testator  took  possession  of  such  subsequent  will 
immediately  after  its  execution,  and  that  it  could  not  be  found  after  his  death, 
although  a  careful  search  was  made  therefor.  It  did  not  appear  what  became 
of  the  subsequent  will  after  it  was  delivered  to  the  testator,  or  that  the  latter 
ever  made  any  attempt  to  revive  the  former  will.  Ko  proof  was  given  as  to 
the  contents  of  the  subsequent  will,  except  that  it  in  terms  revoked  all  former 
wills. 

BM,  that  the  former  will  was  not  entitled  to  probate. 

An  attorney  who  superintended  the  execution  of  the  subsequent  will,  and  who, 
with  the  assent  and  approval  of  the  testator  at  that  time,  read  aloud  the  revo- 
cation and  attestation  clauses  of  the  will,  is  not  incompetent,  under  section 
885  of  the  Code  of  Civil  Procedure,  to  testify  as  to  what  was  said  and  done  at 
the  time  the  will  was  executed. 

In  such  a  case  the  failure  to  find  the  subsequent  will  after  the  testator's 
death  raises  a  strong  presumption  that  it  was  destroyed  by  the  testator  animo 
revocandi,  and  in  a  proceeding  for  the  probate  of  such  will,  as  a  lost  or 
destroyed  will,  the  burden  of  overcoming  such  presumption  rests  upon  the 
petitioner.  It  is  not  sufficient  for  the  petitioner  to  show  that  some  one 
whose  interest  was  adverse  to  the  will  had  an  opportunity  to  destroy  it,  but  he 
must  go  further  and  show  by  facts  and  circumstances  that  the  will  was  actually 
lost  or  destroyed. 

Appeal  by  the  proponent,  Kittie  M.  Larzelere,  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Yates,  entered  in  said 
Surrogate's  Court  on  the  28th  day  of  July,  1901,  refusing  to  admit 
to  probate  an  instrument  purporting  to  be  the  last  will  and  testament 
of  Herman  S.  Barnes,  deceased. 

Calvin  J.  Hvson^  for  the  appellant. 
Thomas  Carmody^  for  the  respondents. 
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Davy,  J. : 

On  the  2d  day  of  January,  1901,  the  appellant  presented  her 
petition  to  the  Surrogate's  Court  of  Yates  county,  praying  that  the 
last  will  and  testament  of  Herman  S.  Barnes,  deceased,  bearing 
date  June  17,  1897,  be  admitted  to  probate,  and  a  citation  was 
duly  issued  thereon  to  all  parties  interested  in  said  estate.  On  the 
return  of  said  citation,  J.  Franklin  Barnes,  a  son  of  the  deceased, 
filed  an  answer,  denying  that  the  paper  so  presented  for  probate 
was  the  last  will  and  testament  of  said  deceased,  and  alleging  that 
subsequent  to  the  execution  thereof,  and  on  or  about  the  30th  day 
of  November,  1900,  the  deceased  made  another  will,  revoking  the 
former  will,  and  that  the  last  will  had  been  lost  or  destroyed  since 
the  death  of  the  testator.  Subsequently  said  J.  Franklin  Barnes 
presented  a  petition  for  the  probate  of  the  will  alleged  to  have  been 
executed  by  deceased  on  the  said  30th  day  of  November,  1900, 
as  a  lost  will,  to  which  the  appellant  interposed  an  answer,  putting 
in  issue  all  the  material  allegations  of  the  petition.  After  hearing 
the  proofs  offered  by  the  respective  parties,  the  acting  surrogate 
found,  as  conclusions  of  law  based  upon  the  findings  of  fact,  that 
upon  the  execution  of  the  will  dated  November  30,  1900,  the 
deceased  thereby  revoked  the  former  will  of  June  17,  1897,  and 
that  said  last-mentioned  will  had  no  legal  existence.  He  also  found 
that  the  will  dated  November  30,  1900,  was  lost  or  destroyed  ;  that 
by  the  terms  of  said  will  the  testator  expressly  revoked  all  former 
wills  by  him  made  ;  that  the  contents  of  said  will  were  not  estab- 
lished by  sufficient  evidence,  and,  therefore,  it  could  not  be 
admitted  to  probate ;  and.  that  the  said  decedent,  since  the  loss  or 
destruction  of  said  will  of  November  30,  1900,  did  not  execute, 
re-establish  or  republish  said  will  of  June  17,  1897;  therefore, 
neither  of  said  wills  was  entitled  to  probate. 

Under  the  statute  a  lost  or  destroyed  will  can  be  admitted  to  pro- 
bate in  the  Surrogate's  Court  only  in  a  case  where  a  judgment 
establishing  the  will  could  be  rendered  by  the  Supreme  Court. 
(Code  Civ.  Proc.  §  2621.)  The  statutory  enactment  which  provides 
for  the  proof  of  a  lost  or  destroyed  will  in  the  Supreme  Court  states 
that  "  The  plaintiff  is  not  entitled  to  a  judgment  establishing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will  was 
in  existence  at  the  time  of  the  testator's  death,  or  was  fraudulently 
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destroyed  in  his  lifetime ;  and  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness."  (Code  Civ.  Proc.  §  1865.)  It  will 
be  seen  from  this  provision  of  the  statute  that  the  petitioner  was 
obliged  to  prove  either  that  the  will  was  in  existence  at  the  time  of 
the  testator's  death,  or  that  it  had  been  fraudulently  destroyed  in 
his  lifetime.  It  appears  from  the  testimony  that  the  testator  took 
possession  of  the  last  will  immediately  after  its  execution,  and  it 
does  not  appear  what  he  afterwards  did  with  it,  and  no  evidence 
was  given  that  it  was  in  existence  at  the  time  of  the  testator's  death 
or  that  it  was  fraudulently  destroyed  during  his  lifetime.  It 
appears  that  a  careful  and  thorough  search  was  made  among  tlie 
private  papers  and  effects  of  the  deceased,  and  the  will  could  not 
be  found. 

It  was  held  in  CoUyer  v.  CoUyer  (110  K.  Y.  486)  that  where  a 
will  previously  executed  cannot  be  found  after  the  death  of  the  tes- 
tator, there  is  a  strong  pi-esumption  that  it  was  destroyed  by  the 
testator  animo  revocandi.    {Matter  of  Kennedy^  167  N.  Y.  163.) 

The  burden  of  overcoming  this  presumption  rested  with  the 
petitioner.  It  was  not  sufficient  to  show  that  some  one  of  the  rela- 
tives had  an  opportunity  to  destroy  it.  The  petitioner  should  have 
gone  further  and  shown  by  facts  and  circumstances  that  the  will  was 
actually  lost  or  destroyed.  The  fact  that  the  testator's  daughter, 
who  was  with  him  during  his  last  illness,  and  whose  interest  was 
adverse  to  the  will,  refused  to  allow  her  brother  to  examine  the 
papers  in  the  testator's  bureau  drawer  a  short  time  before  his  death 
is  a  suspicious  circumstance ;  it  is  not  sufficient  evidence,  however, 
of  the  existence  of  the  will  at  the  time  of  testator's  death,  or  of  a 
fraudulent  destruction  of  it  during  his  lifetime. 

The  learned  counsel  for  the  appellant  contends  that  the  acting  sur- 
rogate erred  in  holding  that  the  last  will  was  properly  executed.  It 
appears  from  the  evidence  that  the  testator  read  the  will  before  it 
was  executed,  and  that  the  attorney  who  drew  it  read  over  to  the 
testator  and  the  subscribing  witnesses,  all  of  whom  were  present  in 
the  attorney's  office  at  the  time  of  its  execution,  from  the  place  in 
the  will  where  the  name  of  the  executor  is  mentioned  down  to  and 
including  the  clauses,  "  revoking  any  and  all  former  wills  by  me  at 
any  time  made,"  and  the  attestation  clause;  that  after  he  had 
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finished  reading  these  clauses  the  deceased  signed  the  will,  and  then 
the  attorney  said  to  him,  "  do  you  say  this  is  your  last  will  and  testa- 
ment, and  do  you  request  these  gentlemen  to  sign  it  as  witnesses," 
and  he  said  "  yes,"  and  they  sat  down  to  the  table  one  by  one  and 
signed  it.     These  facts  are  corroborated  by  the  attesting  witnesses. 

It  is  urged  by  the  appellant  that  this  is  not  a  compliance  with  the 
statute  that  prescribes  the  formalities  to  be  observed  in  the  revoca. 
tion  of  wills.  The  statute  provides :  "  No  will  in  writing  except 
in  the  cases  herein  after  mentioned,  nor  any  part  thereof,  shall  be 
revoked,  or  altered,  otherwise  than  by  some  other  will  in  writing, 
or  some  other  writing  of  the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed ;  or  unless  such  will  be 
burnt,  torn,  cancelled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the  testator  himself,  or  by 
another  person  in  his  presence,  by  his  direction  and  consent ;  and 
when  so  done  by  another  person,  the  direction  and  consent  of  the 
testator,  and  the  fact  of  such  injury  or  destruction,  shall  be  proved 
by  at  least  two  witnesses."    (3  Birdseye  R.  S.  [3d  ed.]  4020,  §  10.) 

Section  21  of  the  statute  referred  to  provides  that  "  If,  after 
the  making  of  any  will,  the  testator  shall  duly  make  and  execute  a 
second  will,  the  destruction,  cancelling  or  revocation  of  such  second 
will  shall  not  revive  the  first  will,  unless  it  appear  by  the  terms  of 
such  revocation  that  it  was  his  intention  to  revive  and  give  effect 
to  his  first  will,  or  unless  after  such  destruction,  cancelling  or  revo- 
cation, he  shall  duly  republish  his  first  will."     (Id.  4022.) 

In  Matter  of  Stickney  (161  N.  Y.  42)  the  court  held  that  a  will 
that  has  been  revoked  by  a  subsequent  one,  which  is  destroyed  by 
the  testator,  is  not  revived  by  his  declaration  that  he  desires  his  first 
will  to  stand,  made  to  others  than  the  subscribing  witnesses. 

There  is  no  evidence  in  this  case  that  the  testator  either  intended 
or  attempted  to  revive  the  former  will,  so  we  have  the  uncontra- 
dicted proof  of  the  execution  of  a  will  by  the  testator  upon  the 
17th  day  of  June,  1897,  also  the  proof  of  the  making  and  execution 
of  a  subsequent  will  upon  the  30th  day  of  November,  1900,  which 
subsequent  will  was  executed  with  the  prescribed  formalities 
required  by  law,  declaring  in  express  terms  in  the  instrument  itself 
that  all  former  wills  made  by  the  testator  were  revoked.     It  is  urged 
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that  even  if  the  subsequent  will  were  executed  with  all  the  for- 
malities required  by  statute,  it  did  not  revoke  the  former  will,  for 
the  reason  that  the  subsequent  will  had  not  been  admitted  to  pro- 
bate. The  fact  that  the  proofs  did  not  authorize  the  surrogate  to 
admit  the  subsequent  will  to  probate  does  not  afford  any  valid  reason 
why  the  former  will  should  be  revived.  The  first  will,  when  revoked 
by  the  subsequent  will,  had  no  longer  any  legal  existence. 

It  was  said  in  WaUis  v.  Wallia  (114  Mass.  512),  that "  When  a  tes- 
tamentary instrument  is  lost  or  destroyed  it  cannot  be  admitted  to  pro- 
bate without  clear  and  satisfactory  proof  of  its  whole  contents.  *  *  * 
If  it  can  be  proved  that  a  later  will  was  duly  executed,  attested  and 
subscribed,  and  that  it  contained  a  clause  expressly  revoking  all  for- 
mer wills,  but  evidence  of  the  rest  of  its  contents  cannot  be  obtained, 
it  is,  nevertheless,  a  good  revocation,  and  it  can  be  made  available 
only  by  allowing  it  to  be  set  up  in  opposition  to  the  probate  of  the 
earlier  will."  (Nelson  v.  McQiffert,  3  Barb.  Ch.  158,  164;  Day  v. 
Bay,  3  N.  J.  Eq.  549 ;  Matter  of  Forbes'  WiU,  24  N.  Y.  Supp.  841.) 

In  Page  on  Wills  (§  270)  it  is  stated  that "  If  the  lost  will  is 
shown  to  have  contained  a  clause  of  express  revocation,  the  first 
will  is  not  in  force,  even  where  it  is  impossible  to  prove  the  con- 
tents of  the  lost  will  further  than  such  revocation  clause." 

Underbill  on  the  Law  of  Wills  (Vol.  1,  §  266)  lays  down  the  rule 
that  where  a  will,  proved  to  have  been  executed,  is  shown  to  have 
been  lost  or  to  have  been  destroyed  by  the  testator  or  some  other 
person,  all  the  contents  of  the  lost  will  need  not  be  proved,  if  enough 
is  proved  to  show  that  it  revoked  the  former  one.  If  the  court  is 
satisfied  that  the  subsequent  will  was  properly  executed,  the  revoca- 
tion clause  may  be  proved  in  opposition  to  an  application  to  probate 
an  earlier  will,  even  though  the  revocatory  writing,  which  was  lost, 
has  never  been  admitted  to  probate. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the  evi- 
dence given  by  the  attorney  Evarts,  pertaining  to  the  execution  of 
the  will  of  November  30,  1900,  was  incompetent  under  section  835 
of  the  Code  of  Civil  Procedure,  which  prohibits  the  disclosure  by  an 
attorney  of  a  communication  made  by  his  client  to  him,  or  his  advice 
given  in  the  course  of  his  professional  employment.  His  testimony 
was  undoubtedly  very  material  and  important  in  its  bearing  upon 
the  question  as  to  whether  the  will  was  properly  executed,  and  if 
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erroneonslj  admitted,  would  lead  to  a  reversal  of  the  judgment 
appealed  from.  When  Evarts  read  the  attestation  and  revocation 
clauses  of  the  will  in  the  hearing  and  presence  of  the  testator  and  the 
subscribing  witnesses,  with  tlie  testator's  assent  and  approval,  it  was 
an  express  waiver  of  secrecy  within  the  meaning  of  the  statute ;  it 
would  seem  that  the  testator  had  no  intention  that  the  lips  of  the 
attorney  should  be  sealed  as  to  what  took  place  at  the  time  the  will 
was  executed,  or  that  he  should  bo  prevented  from  testifying  in  sup- 
port of  the  will.  {Hurlhurt  v.  Hurlhurt^  128  N.  Y.  424;  Hosseau 
V.  BUau,  131  id.  183.) 

In  Matter  of  Chdse  (41  Hun,  204)  Justice  Follktt  said  :  "  The 
draughtsman  of  a  will,  though  he  is  an  attorney,  is  not  incompetent 
under  section  835,  Code  Civil  Procedure,  to  testify  in  support  of  the 
will  to  the  instructions  received  from  the  testator  in  respect  to  the 
provisions  to  be  incorporated  in  the  will."  {Sheridcm  v.  Hovghtonj 
16  Hun,  628;  affd.,  84  N.  Y.  643;  Hehhard  v.  Ha/ughian,  70 
id.  55.) 

The  act  of  the  attorney  in  asking  the  testator  if  he  acknowledged 
the  instrument  to  be  his  last  will  and  testament,  and  if  he  desired 
the  parties  present  to  sign  it  as  witnesses,  is  not  an  unusual  one.  It 
frequently  occurs  in  executing  wills  that  words  of  request  or 
acknowledgment  come  from  the  party  who  is  assisting  the  testator 
in  the  preparation  and  execution  of  his  will. 

It  was  held  in  Matter  of  Nelson  (141  N.  Y.  157)  that  a  request  to 
sign  as  a  witness,  made  by  the  person  superintending  the  execution 
of  a  will  in  the  hearing  of  the  testator  and  with  his  silent  permission 
and  approval,  is  a  sufficient  compliance  with  the  requirements  of 
the  statute.  {Gilbei^t  v.  KnoXy  52  N.  Y.  128 ;  Peek  r.  Gary,  27 
id.  9.) 

The  fact  that  the  instrument  in  question  was  the  will  of  the  testa- 
tor, was  made  known  to  the  witnesses  by  the  declaration  of  Evarts, 
who  acted  and  spoke  for  the  testator,  not  only  in  preparing  the  will, 
but  seeing  that  it  was  properly  executed.  We  are  of  the  opinion 
that  the  testimony  of  Evarts  as  to  what  was  said  and  done  at  the 
time  the  will  was  executed  was  competent. 

It  is  not  necessary  to  discuss  the  other  exceptions,  for  the  reason 
that  the  will  was  not  admitted  to  probate  and,  therefore,  the  appel- 
lant was  not  prejudiced  by  the  rulings  of  the  court. 
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The  decree  of  the  Surrogate's  Court  should  be  affirmed,  with 
costs  to  the  respondent,  to  be  paid  by  the  appellant  personally. 
Decree  affirmed. 

McLennan,  Spbing,  Wiluams  and  Hisoook,  JJ.,  concurred. 

Decree  of  Surrogate's  Court  affirmed,  with  costs  of  this  appeal  to 
the  respondent,  payable  by  the  appellant  personally. 


Cabl  Meyer  and  Casper  Teiper,  Respondents,  v.  William  R. 
Haven,  Appellant,  Impleaded  with  The  New  York  Central 
AND  Hudson  Riyeb  Railroad  Company. 

J)elay  by  a  iubeatUractor  in  placing  iron  truMe»  on  a  wall — damages  resulting  from 
the  blomng  dawn  of  the  wall  by  reason  thereof— items  of  damage,  interest  on 
delayed  payments  to  the  principal  contractor,  increased  cost  of  working  in  winter 
and  the  longer  employment  of  men  and  the  personal  service  of  the  principal  con- 
tractor—  they  are  not  too  remote. 

In  an  action  to  foreclose  a  mechanic's  lien,  it  appeared  that  the  defendant  Haven 
entered  into  a  contract  to  construct  a  number  of  shops  for  the  New  York 
Central  Railroad  Company,  and  that  Haven  sublet  the  structural  iron  work  for 
two  of  the  shops  to  the  plaintiffs.  During  the  progress  of  the  work,  a  portion 
of  the  brick  walls  of  one  of  the  shops  erected  by  Haven  was  blown  down, 
owing,  as  found  by  the  court,  to  the  negligent  failure  of  the  plaintiffs  to  place 
iron  trusses  on  such  walls.  The  amount  of  damages  did  not  clearly  appear 
upon  the  trial,  and  the  court,  by  an  interlocutory  judgment,  directed  n  refer- 
ence to  take  proof  of,  and  ascertain  and  determine  the  amount  of  damages 
sustained  by  Haven,  through  the  failure  of  said  plaintiffs  to  erect  said  trusses. 
Upon  the  reference,  the  referee  ruled  that  the  defendant  was  entitled  to  recover 
a  sum  stated  representing  the  necessary  expenses  of  repairing  and  rebuilding 
the  walls  that  were  blown  down,  the  value  of  the  property  destroyed,  the 
amount  expended  in  removing  the  debris  of  the  fallen  walls,  in  cleaning  the 
brick  and  the  cost  of  the  work  required  to  lay  the  new  walls. 

It  also  appeared  that  by  reason  of  the  walls  being  blown  down,  the  defendant  lost 
the  use  of  a  sum  of  money  which  the  railroad  company  retained  for  several 
months  under  a  clause  in  the  contract,  because  the  work  was  not  completed 
within  the  contract  period;  that  he  was  obliged  to  perform  a  large  portion  of 
the  work  during  the  winter  season,  at  an  increased  expense;  that  he  was 
-obliged  to  retain  the  services  of  a  number  of  employees,  and  that  be  was  com- 
App.  Div.— Vol.  LXX.        84 
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pdled  to  devote  his  own  time  and  personal  services  to  the  completion  of  the 
work. 

The  referee  found  that,  under  the  terms  of  the  interlocutory  Judgment,  he  had 
no  legal  authority  to  pass  upon  the  question  of  the  allowance  to  the  defendant 
of  the  last-mentioned  items  of  damage  and  also  that  such  items  were  uncer- 
tain, remote  and  contingent  and  could  not  be  allowed. 

Held,  that  the  language  of  the  interlocutory  Judgment  was  broad  enough  to 
cover  all  damages  sustained  by  the  defendant  on  account  of  the  blowing  down 
of  the  walls; 

That  the  parties  might  fairly  be  supposed,  had  they  considered  at  the  time  the 
contract  was  entered  into  the  effect  of  a  failure  to  perform  it,  that  the  items  of 
damage  disallowed  by  the  referee  would  have  resulted  therefrom; 

That  the  items  of  damage  in  question  were  not  remote,  speculative  and  uncer- 
tain and  that  the  referee  erred  in  refusing  to  consider  them. 

Appeal  by  the  defendant,  William  E.  Haven,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  15th  day  of  January,  1900, 
upon  the  report  of  a  referee,  and  also  from  so  much  of  an  order  of 
the  Supreme  Court,  made  at  the  Erie  Special  Term  and  entered  in 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  7th  day  of 
February,  1901,  as  denies  the  said  defendant's  motion  to  set  aside 
and  vacate  the  said  judgment. 

C.  M.  BushneU  and  Warren  F.  Miller^  for  the  appellant. 

Merton  S.  Gihbs^  for  the  respondents. 

Davy,  J. : 

The  defendant  Haven,  on  the  12th  of  May,  1892,  entered  into  a 
contract  in  writing  with  the  New  York  Central  and  Hudson  River 
Eailroad  Company  to  construct  and  complete  certain  shops  at 
Depew,  N.  Y.  Haven  sublet  the  structural  iron  work  for  erecting 
shops  "A"  and  "B,"  so  called,  to  the  plaintiffs.  The  brick  work 
on  the  walls  of  shop  "  B "  was  erected  by  the  defendant  to  the 
height  of  twenty-six  feet.  The  work  was  then  suspended,  for  the 
reason  that  the  plaintiffs  were  not  in  readiness  to  erect  the  ii'on 
trusses.  This  condition  of  things  continued  with  respect  to  shop 
"  B  "  until  the  fifth  or  sixth  day  of  the  following  September,  when 
plaintiffs  requested  the  defendant  to  complete  the  walls  of  shop 
"  B  "  to  the  required  height  of  thirty-four  feet,  as  they  were  ready 
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to  place  upon  the  walls  of  said  building  the  iron  trusses.  In  com- 
pliance with  this  request,  Haven  commenced  and  prosecuted  the 
work,  so  that  on  Friday,  the  9th  of  September,  1892,  he  had  the 
walls  of  shop  "  B "  completed  to  the  height  of  thirty-four  feet. 
On  that  day  he  gave  notice  to  the  plaintiffs  in  writing  that  the 
walls  of  shop  "B,"  had  been  erected  and  were  ready  for  the  trusses, 
and  that  he  should  hold  them  responsible  for  any  damages  which 
he  might  sustain  by  reason  of  their  failure  to  furnish  the  trusses 
and  iron  work  as  agreed  upon,  and  that  the  walls  were  in  such  a 
condition  that  they  were  liable  to  be  blown  down  or  injured  by  the 
elements,  unless  the  iron  trusses  were  at  once  placed  thereon. 

On  the  night  of  the  13th  of  September,  1892,  the  walls  of  shop 
^^  B,"  between  the  point  where  the  trusses  had  been  placed  upon 
them,  and  the  point  where  the  walls  had  been  raised  to  the  height 
of  thirty-four  feet,  were  blown  down. 

The  defendant  Haven  procured  an  order  of  the  Supreme  Court 
discharging  the  plaintiffs'  lien,  upon  executing  a  bond  in  the  sum 
of  $17,500,  conditioned  for  the  payment  of  any  judgment  which 
might  be  rendered  against  the  property.  The  action  was  brought 
to  foreclose  a  mechanic's  lien  for  $13,789.10,  and  interest  thereon. 
An  answer  was  interposed,  alleging  that,  by  reason  of  the  failure  of 
the  plaintiffs  to  perform  their  agreement  with  the  defendant,  in 
omitting  to  place  upon  the  walls  of  said  buildings  the  iron  trusses 
in  time  to  prevent  the  destruction  of  the  walls  by  wind,  the  defend- 
ant was  damaged  in  a  large  amount,  which  is  set  up  as  a  counter- 
claim to  the  plaintiffs'  demand.  The  issues  were  tried  at  the  Erie 
County  Special  Terra,  and  the  court  found  as  conclusions  of  law : 
.  I.  That  the  plaintiffs  are  liable  to  the  defendant  Haven  for  the 
damages  suffered  by  him,  because  of  the  failure  of  plaintiffs  to 
erect  the  trusses  on  the  walls  of  shop  ^'  B "  as  soon  as  the  walls 
were  in  readiness  for  said  trusses,  owing  to  which  failure  said 
walls  were  left  in  an  exposed  and  unprotected  condition  and  were 
blown  down  by  the  wind. 

II.  That  the  amount  of  said  damages  not  clearly  appearing  on 
the  trial,  the  defendant  Haven  is  entitled  to  a  reference  to  some 
referee,  to  be  appointed  by  the  court,  to  take  proof  of,  ascertain 
and  determine  the  amount  of  damages  sustained  by  him  through 
the  failure  of  said  plaintiffs  to  erect  said  trusses. 
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III.  That  the  amoant  of  said  damages  being  so  ascertained  and 
determined,  the  same  shall  be  applied  upon  the  said  sum  of 
$13,019.04,  remaining  unpaid  from  defendant  Haven  to  plaintiffs 
in  reduction  thereof. 

lY.  That  plaintiffs  are  entitled  to  recover  any  balance  which 
may  appear  to  be  owing  and  unpaid  from  said  defendant  Haven  to 
the  plaintiffs  herein,  after  applying  said  damages  as  aforesaid. 

The  interlocutory  judgment  was  entered  thereon.  An  appeal  was 
taken  therefroin  to  this  court,  which  was  affirmed.  (37  App.  Div. 
202.)  A  referee  was  then  appointed,  and  after  taking  the  testi- 
mony, he  found  that  the  defendant  Haven  was  entitled  to  recover 
from  the  plaintiffs  the  sum  of  $8,660,82,  and  that  the  damages, 
estimated  as  directed  by  the  interlocutory  judgment  and  the  order 
of  reference,  were  the  necessary  expenses  of  repairing  and  rebuild- 
ing the  walls  that  were  blown  down,  the  value  of  the  property 
destroyed,  the  amount  expended  in  removing  the  debris  of  the 
fallen  walls,  in  cleaning  the  brick  and  the  cost  of  the  work  required 
to  lay  the  new  walls,  amounting  in  the  aggregate  to  the  said  sum  of 
$8,660.82.  He  also  found  as  a  conclusion  of  law  that,  under  the 
interlocutory  judgment  and  the  order  of  reference,  he  was  limited 
to  the  question  of  damage  growing  directly  out  of  the  failure  of  the 
plaintiffs  to  put  the  trusses  upon  said  walls,  and  the  falling  of  the 
same  in  consequence  thereof. 

The  referee,  in  his  supplemental  report,  found  that  the  failure  of 
the  plaintiffs  to  perform  their  contract  prevented  the  defendant 
from  performing  his  contract  with  the  i*ailroad  company  until  June 
25,  1893 ;  that  under  the  ten  per  cent  clause  in  the  contract  with 
said  company  the  defendant  Haven  lost  the  use  of  $27,800  from 
December  12,  1892,  until  June  25,  1893,  which  amounted  to  the 
sum  of  $834 ;  that  Haven  was  compelled  to  perform  and  complete 
a  large  portion  of  the  work  during  the  winter  season,  at  an  increased 
expense,  amounting  to  at  least  $2,435;  that  he  was  required  to 
retain  the  services  of  the  engineers,  foreman,  bookkeepers  and  time- 
keepers employed  on  the  work,  at  a  salary  and  wages  amounting  to 
the  sum  of  $4,166  ;  that  defendant  was  also  compelled  to  devote  his 
time  and  personal  services  to  the  performance  and  completion  of 
the  work,  which  were  reasonably  worth  the  sum  of  $2,000.  The 
referee,  in  his  supplemental  report,  found  as  conclusions  of  law  that, 
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under  the  decision  of  the  trial  judge,  the  interiocutory  judgment 
entered  thereon  and  the  orders  of  reference  entered  therein,  he  had 
no  legal  authority  or  right  to  pass  upon  the  question  of  the  allowance 
to  the  defendant  of  the  foregoing  items  of  damages.  He  also  found 
that  said  items  of  damages  were  not  such  as  were  contemplated  by 
the  plaintiffs  and  defendant  when  they  entered  into  the  contract, 
and  that  the  same  were  uncertain,  remote  and  continent,  and  could 
not  be  allowed  to  the  defendant. 

The  principal  question  involved  upon  this  appeal  is,  whether  the 
defendant  Haven  is  entitled  to  all  or  any  portion  of  the  damages 
referred  to  in  the  referee's  supplemental  report. 

The  referee,  in  his  opinion  which  accompanied  his  report,  states 
that  "  By  reference  to  the  opinion  of  Judge  Lambebt  (the  learned 
justice  who  tried  the  case),  we  find  this  expression :  *  The  principal 
question  arising  for  a  determination  upon  the  issues  litigated  is, 
whetlier  the  plaintiffs  should  pay  the  reasonable  costs  made  necessary 
in  re-erecting  the  walls  blown  down,  and  the  damage  done  to 
property  as  a  consequence.'  *  »  *  That  upon  no  other  theory 
than  that  indicated  in  the  opinion  of  Judge  Lambebt  could  the 
learned  judge  who  wrote  for  the  Appellate  Division  in  this  case  have 
said :  ^  There  is  no  question  about  the  measure  of  damages,  providing 
the  plaintiffs'  responsibility  is  established.  Those  damages  would  be 
the  necessary  expense  of  repairing  and  rebuilding  the  walls  that 
were  blown  down.'    {Meyer  v.  Haven^  37  App.  Div.  201.)" 

The  referee  construed  this  language  as  binding  upon  him  and  as 
limiting  his  authority  to  determine  the  cost  of  reconstructing  the 
walls  and  the  value  of  the  property  destroyed.  This  rule  of  esti- 
mating damages  would  not  fully  compensate  the  defendant  for  all 
the  injuries  sustained  by  him  from  the  falKng  of  the  walls.  Had 
the  findings  and  interlocutory  judgment  limited  defendant's  recov- 
ery to  these  particular  items,  the  referee  might  then  have  properly 
held  that  no  recovery  conld  be  had  for  any  of  the  items  of  loss 
mentioned  in  the  supplemental  report.  The  defendant's  right  to 
recover  for  losses  is  governed  by  the  interlocutory  judgment  based 
upon  the  findings.  The  opinion  did  not  modify  or  change  the  judg- 
ment. The  language  of  the  judgment  is  plain  and  nnambiguous  and 
broad  enough  to  cover  all  damages  sustained  by  the  defendant  on 
account  of  the  blowing  down  of  the  walls.    What  the  learned  jus- 
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tioe  intimated  in  his  opinion  as  to  plaintiffs^  p&yii^g  the  reasonable 
costs  made  necessary  by  re-erecting  the  walls  was  merely  obiter  and 
not  essential  to  the  disposition  of  the  case  and  conld  not  affect  the 
legal  rights  of  the  parties  fixed  by  the  interlocutory  judgment. 

The  rule  of  law  is  well  settled  that  after  entry  of  a  judgment  in 
an  equity  action  based  on  findings  of  fact  and  conclusions  of  law, 
the  Special  Term  which  tried  the  action  has  no  power  to  make 
amendments  therein,  altering  the  decision  on  the  merits.  {JBeath  v. 
Jj^ew  York  Building  Loan  Banking  Company^  146  N.  Y.  260.) 
Section  728  of  the  Code  of  Civil  Procedure  was  designed  to  confer 
upon  courts  the  amplest  power  to  correct  mistakes  in  process,  plead- 
ings, and  in  all  other  respects,  so  long  as  the  substantial  rights  of 
the  parties  are  not  affected. 

If  the  findings  and  interlocutory  judgment  were  changed  so  as  to 
allow  the  defendant  only  the  cost  of  rebuilding  the  walls  instead  of 
all  the  damages  sustained,  it  would  materially  diminish  the  amount 
of  his  recovery  and  thereby  affect  his  siibstantial  rights.  The  inter- 
locutory judgment,  therefore,  is  conclusive  and  binding  upon  the 
parties  until  set  aside  or  reversed  by  an  appellate  court. 

In  McLean  v.  Stewart  (14  Hun,  472)  the  court  held  that  after  a 
decision  had  been  made  and  filed  in  a  case  a  subsequent  Special 
Term  had  no  power,  upon  motion,  to  alter  the  judgment  entered  on 
such  decision  as  to  matters  relating  to  the  merits,  and  that  such  a 
change  could  only  be  made  after  a  rehearing  before  the  trial  judge 
upon  the  case  being  sent  back  to  him  or  after  a  review  by  an  appel- 
late  court. 

The  courts  have  found  it  difficult  to  apply  a  rule  of  damages  that 
would  meet  all  cases ;  the  decisions  upon  the  subject  are  not  harmo- 
nious, but  the  general  rule  is  clearly  stated  by  Chief  Judge  Parkeb 
in  Witherhee  v.  Meyer  (155  N.  Y.  449).  He  says:  "The  general 
rule  is,  *  *  *  that  the  party  injured  is  entitled  to  recover  all 
of  his  damages,  including  gains  prevented  as  well  as  losses  sus- 
tained, but  this  rule  is  subject  always  to  two  conditions : 

*'  Firsts  that  the  damages  shall  be  such  as  must  have  been  fairly 
within  the  contemplation  of  the  parties  to  the  contract  at  the  time 
it  was  made ;  and, 

"  Second^  they  must  be  certain,  not  only  in  their  nature,  but  as 
respects  the  cause  from  which  they  proceed,  for  the  law  wisely 
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adopts  that  mode  of  estimating  damages  which  is  most  definite  and 
certain." 

In  Leona/rd  v.  New  Tark,  etc.,  Tel.  Co.  (41  N.  Y.  566)  Judge 
JSarl  says :  ^^  It  is  not  required  that  the  parties  must  have  contem- 
plated the  actual  damages  which  are  to  be  allowed.  But  the 
damages  must  be  such  as  the  parties  may  fairly  be  supposed  to 
have  contemplated  when  they  made  the  contract.  Parties  enter- 
ing into  contracts  usually  contemplate  tliat  they  will  be  performed 
and  not  that  they  will  be  violated.  They  very  rarely  actually  con- 
template any  damages  which  would  flow  from  any  breach,  and 
very  frequently  have  not  sufficient  information  to  know  what  such 
damages  would  be.  As  both  parties  are  usually  equally  bound  to 
know  and  be  informed  of  the  facts  pertaining  to  the  execution  or 
breach  of  a  contract  which  they  have  entered  into,  I  think  a  more 
precise  statement  of  this  rule  is,  that  a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would  have  con- 
templated as  flowing  from  its  breach,  if,  at  the  time  they  entered 
into  it,  they  had  bestowed  proper  attention  upon  the  subject  and 
had  been  fully  informed  of  the  facts." 

It  is  presumed  that  a  party  violating  his  contract  contemplates  the 
damages  which  directly  ensue  from  the  breach ;  for  instance,  where 
two  parties  have  made  a  contract,  which  one  of  them  has  broken, 
the  damages  which  the  other  ought  to  receive  in  respect  to  such 
breach  would  be  such  as  may  fairly  and  reasonably  be  considered 
either  as  arising  naturally,  that  is,  according  to  the  usual  coui*se  of 
things,  from  such  breach  of  the  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract.  Now  in  this  case,  if  the 
circumstances  under  which  defendant's  contract  with  the  railroad 
company  was  made  were  communicated  to  the  plaintifiEs  and  known 
to  both  parties  at  the  time  the  sub-contract  was  made,  the  damages 
resulting  from  the  breach  of  such  contract,  and  what  the  parties 
reasonably  contemplated,  would  be  the  extent  of  the  injury  which 
would  ordinarily  and  naturally  flow  from  the  breach  of  the  contract. 

It  is  a  rule  of  interpretation  that  the  intention  of  the  parties  is  to 
be  ascertained  from  the  whole  contract  considered  in  connection 
with  the  surrounding  circumstances  known  to  them  both. 

The  plaintiffs,  when  they  entered  into  the  contract  with  this. 
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defendant,  must  have  known  that  the  trusses  and  iron  work  would 
have  to  be  completed  in  time  to  enable  the  defendant  to  fulfill  his 
contract  with  the  railroad  company,  and  that  the  walls  could  not 
be  erected  to  their  full  height  until  the  trusses  were  in  readiness 
for  the  building,  for  the  reason  that  the  wind  might  blow  them 
down. 

The  next  question  is,  whether  the  damages  referred  to  in  the 
referee's  supplemental  report  are  so  remote,  speculative  and  uncer- 
tain that  the  referee  was  justified  in  not  taking  them  into  consider- 
ation in  estimating  the  defendant's  damages. 

It  appears  that  the  plaintiffs  did  not  perform  their  contract  or 
work  in  time  to  enable  defendant  to  carry  out  his  agreement  with 
the  railroad  company  at  the  time  fixed  by  the  contract,  which  was 
December  12,  1892 ;  that  by  reason  thereof  the  railroad  company, 
under  the  ten  per  cent  clause  in  its  contract  with  Haven,  retained 
the  sum  of  $27,800  from  December  12, 1892,  until  June  25,  1893, 
on  account  of  which  defendant  lost  during  that  period  the  use  of 
the  money.  It  also  appears  that  if  the  plaintiffs  had  fulfilled  their 
contract,  and  put  the  trusses  on  the  walls  when  they  were  com- 
pleted, the  walls  would  not  have  blown  down,  which  would  have 
enabled  the  defendant  to  have  completed  his  contract  with  the 
railroad  company  in  time  to  have  received  this  sum  of  money,  and 
have  had  the  use  of  it  during  the  period  referred  to.  So  that  this 
item  of  loss  can  be  traced  directly  to  the  plaintiffs'  breach  of  the 
contract.  The  defendant,  in  rebuilding  the  shop,  claims  that  he  was 
compelled  to  perform  a  large  portion  of  the  work  during  the  winter 
season  at  an  increased  expense  of  at  least  double  the  cost  of  doing 
the  same  work  in  the  summer  or  fall ;  that  he  could  not  abandon 
his  contract  or  wait  until  the  weather  was  warmer  or  the  days 
longer  and  more  favorable  for  doing  that  kind  of  work,  because  his 
contract  with  the  railroad  company  called  for  the  completion  of  the 
work  on  or  before  the  12th  day  of  December,  1892,  and  in  case  of 
a  failure  he  was  to  pay  to  the  railroad  compauy  the  sum  of  $50 
a  day  for  each  and  every  day,  Sundays  and  holidays  excepted, 
during  the  period  that  the  building  or  any  part  thereof  remained 
incomplete  or  unfinished.  It  is  not  claimed  but  that  the  defendant 
prosecuted  the  work  vigilantly  and  in  good  faith  in  rebuilding  the 
shop  and  putting  it  in  the  same  condition  it  was  in  at  the  time  the 
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walls  were  blown  down,  and  that  he  incurred  an  increased  expense 
over  the  snm  the  work  would  have  cost  if  it  had  been  done  during 
the  summer  or  fall.  The  defendant  claims  that  he  was  compelled 
to  retain  the  services  of  certain  workmen  from  December  12, 1892, 
to  June  25, 1893,  at  stated  wages  paid  to  them ;  that  he  was  also 
compelled  to  devote  his  time  and  personal  service  to  the  perform- 
ance and  completion  of  the  work  from  February  12, 1893,  to  June 
25,  1893,  and  that  this  labor  was  necessary  in  order  to  complete  the 
building,  and  was  a  part  of  the  extra  labor  and  expense  incurred  by 
the  defendant. 

The  general  rule  is,  that  when  it  is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  a  recovery  is  not  prevented  by 
the  mere  fact  that  the  amount  of  damages  is  uncertain  or  its  ascer- 
tainment is  difficult.  One  who  violates  his  contract  with  another 
is  liable  for  all-  the  direct  and  proximate  damages  which  result  from 
the  violation,  including  gains  prevented  as  well  as  losses  sustained. 
The  damages,  however,  must  not  be  speculative  or  imaginary,  but 
they  must  be  reasonably  certain.  (  Wakeman  v.  Wheeler  <&  Wilson 
JU/ff.  Co.,  101  N.  Y.  209;  Griffin  v.  Oolver,16  id.  489.)  This 
rule  is  subject  to  the  qualification  that  the  person  injured  by  the 
breach  of  the  contract  is  bound  to  do  whatever  lies  in  his  power  to 
render  the  damages  as  light  as  possible.  {AUen  v.  McConihe,  124 
N.  Y.  347.) 

In  the  case  of  Murdoch  v.  Jones  (3  App.  Div.  221)  it  was  held 
that  where  a  sub-contractor  agrees  to  furnish  materials  of  special 
design  to  be  used  in  the  construction  of  a  particular  house,  although 
he  may  be  ignorant  of  the  time  within  which  the  contractor  is 
required  by  his  contract  to  complete  it,  he  will  be  liable  to  the 
contractor  for  any  unnecessary  delay  in  furnishing  the  materials, 
and  be  bound  to  indemnify  him  against  any  damage  he  may  suffer 
under  his  contract  because  of  such  delay.  {Louisville  <&  IfashviUe 
Railroad  Company  v.  Hollerhachy  105  Ind.  137.) 

We  are  of  the  opinion  that  the  learned  referee  erred  in  refusing 
to  consider  and  pass  upon  the  several  items  of  damages  referred  to, 
for  which  error  the  judgment  and  order  appealed  from  should  be 
reversed. 

Judgment  and  order  reversed,  with  costs  to  the  appellant  to 
abide  the  event,  and  the  case  remanded  to  the  Special  Term  for 
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further  bearing  upon  the  items  of   damages    mentioned    in  the 
referee's  supplemental  report. 

MoLennan,  Spring  and  Hisoock,  J  J.,  concurred ;  Williams,  J., 
dissented. 

Judgment  and  order  reversed,  with  costs  to  the  appellant  to 
abide  event,  and  case  remanded  to  the  Special  Term  for  further 
hearing  upon  the  items  of  damages  mentioned  in  the  referee's 
supplemental  report. 


"70         ^5381 


The  Oswego  Crrr  Savings  Bank,  Respondent,  v.  The  Boabd  of 
ai74NY  515|       Education  of  Union  Fbee  School  District  No.  2,  Towns  of 
Manheim  and  Oppenheim,  Counties  of  Herkimer  and  Fulton, 
State  of  New  York,  Appellant. 

TypewritUn  bonds  utued  by  a  school  board — printed  bonds  subsequently  substituted 
therefor  are  er^oreible  by  a  bona  fide  holder  for  rvalue — want  of  authority  in  the 
holder  of  the  bonds  to  seU  them  is  not  a  defense — interest  payable  after  dtfault. 

Brokers,  to  whom  typewritten  bonds  regularly  Issued  by  the  board  of  education 
of  a  school  district  were  offered  for  sale  by  the  holder  thereof,  having  refused 
to  purchase  them  unless  they  were  printed,  bonds  were  printed  in  the  precise 
form  of  the  typewritten  bonds  and  were  executed  by  the  same  officers  of  the 
school  district  under  the  same  seal.  The  printed  bonds  were  then  delivered  to 
the  brokers,  and  at  the  same  time  the  typewritten  bonds  were  canceled  by 
mutilating  them  with  a  knife  and  were  delivered  to  and  retained  by  the  presi- 
dent of  the  school  district.  No  claim  was  ever  made  against  the  board  of 
education  on  account  of  the  typewritten  bonds. 

In  an  action  on  the  printed  bonds  by  a  bona  fide  purchaser  thereof  for  value. 

Held,  that  the  board  of  education  was  liable  on  tlie  printed  bonds,  assuming  that 
it  would  have  been  liable  on  the  typewritten  bonds  if  the  printed  bonds  had 
not  been  substituted  therefor; 

That  the  objection  that  the  person  who  sold  the  bonds  to  the  brokers  did  so 
without  authority  from  the  owner  thereof  was  not  available  to  the  board  of 
education  as  against  a  bona  fide  holder  of  the  printed  bonds; 

That  the  board  of  education,  having  refused  to  comply  with  a  demand  made  after 
the  maturity  of  one  of  the  bonds  for  payment  of  the  principal  of  such  bond, 
was  liable  for  interest  on  such  principal  from  the  time  of  such  demand  and 
refusal,  computed  at  the  statutory  rate,  and  not  at  the  rate  fixed  by  the  bond. 

Appeal  by  the  defendant,  The  Board  of  Education  of  Union  Free 
School  District  No.  %  Towns  of  Manheim  and  Oppenheim,  Counties 
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of  Herkimer  and  Fulton,  State  of  New  York,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Herkimer  on  the  26th  day  of  September, 
1901,  upon  tlie  decision  of  the  court  rendered  after  a  trial  at  the 
Herkimer  Trial  Term,  a  jury  having  been  vraived. 

George  W.  Ward  and  A.  M.  Mills^  for  the  appellant. 
Elisha  B,  PoweUy  for  the  respondent. 

Williams,  J. : 

The  judgment  should  be  affirmed,  vrith  costs. 

The  action  vras  brought  to  recover  the  amount  of  a  bond  for 
$1,000,  and  coupon  upon  such  bond,  and  coupons  upon  fourteen 
other  bonds  of  $1,000  each,  the  vrhole  fifteen  bonds  being  of  one  and 
the  same  issue.  There  is  little  or  no  dispute  as  to  the  facts.  The 
questions  involved  are  mostly  questions  of  law.  In  1895  the  defend- 
ant and  the  Dolgeville  School  Society  were  two  domestic  corpora- 
tions, located  at  Dolgeville,  N.  Y.  The  school  society  owned  a 
school  site  and  property  at  Dolgeville  and  the  defendant  desired  to 
purchase  the  same. 

The  transfer  was  agreed  upon  at  $18,000.  Proper  legal  proceed- 
ings were  had  on  the  part  of  both  corporations  to  carry  out  their 
agreement.  The  school  society  was  authorized  to  sell  and  convey 
the  property,  and  the  defendant  to  purchase  the  same  and  take  title 
thereto,  and  to  issue  and  negotiate  bonds  to  raise  the  $18,000  to 
pay  the  purchase  price.  Alfred  Dolge  was  president  and  Nathan 
A.  Snell  was  treasurer  of  the  defendant,  and  continued  such  until 
the  year  1897.  On  the  5th  day  of  August,  1895,  eighteen  bonds  of 
$1,000  each  were  duly  issued  by  defendant,  having  been  signed  by 
Dolge,  its  president,  and  Snell,  its  treasurer,  and  sealed  under  the 
direction  of  the  defendant.  These  bonds  were  sold  at  public  auc- 
tion, August  6,  1896,  as  required  by  law,  and  were  bid  in  at  par  by 
one  Armstrong,  representing  the  school  society.  August  7,  1895, 
Armstrong  borrowed  money  from  the  bank  and  paid  the  defendant 
in  cash  for  the  bonds,  and  the  defendant  thereupon  paid  the  school 
society  the  $18,f)00  for  the  site  and  property  and  took  a  conveyance 
thereof.  The  school  society  gave  the  $18,000  in  cash  to  tlie  bank, 
in  payment  of  the  money  borrowed,  to  pay  for  the  bonds.     Defend- 


Digitized  by 


Google 


540     OSWEGO  CITY  SAV.  BANK  v.  BD.  EDUCATION. 
Fourth  Department,  March  Term,  1902.  [Vol.  70. 

ant  at  once  took  possession  of  tbe  property  and  has  ever  since 
retained  the  same.  The  bonds  were  placed  in  the  custody  of  the 
said  Armstrong,  to  be  kept  for  the  school  society,  and  were  so  kept 
by  him  until  June  25,  1896,  when  Dolge,  who  was  still  president  of 
the  defendant  and  was  also  a  member  of  the  executive  committee 
of  the  school  society,  went  to  bond  brokers  in  New  York  city  and 
offered  for  sale  seventeen  of  the  bonds,  numbered  2  to  18,  both 
inclusive,  representing  himself  to  be  the  owner  thereof.  All  the 
bonds  were  typewritten,  and  Dolge  had  with  him  at  the  time  bond 
No.  18.  A  certified  copy  of  the  proceedings  by  the  defendant 
authorizing  the  issue  of  the  bonds,  was  delivered  to  the  brokers. 
They  expressed  a  willingness  to  purchase  the  seventeen  bonds,  but 
told  Dolge  that  they  could  not  use  typewritten  ones  and  it  would 
be  necessary  to  have  them  printed  or  lithographed  as  was  usual  for 
such  bonds.  Dolge  agreed  to  have  them  put  in  print,  and  left  the 
bond  No.  18  with  the  brokers,  who  procured  the  printing  to  be 
done. 

The  next  day,  June  26,  1896,  Dolge  sent  to  the  brokers  the 
remaining  sixteen  typewritten  bonds.  The  next  day,  June  27, 1896, 
the  brokers  sent  to  Dolge  the  printed  forms  of  the  seventeen  bonds 
of  precisely  the  same  language  as  the  typewritten  ones.  The 
printed '  bonds  were  executed  by  Dolge  as  president,  and  Snell  as 
treasurer,  the  same  as  the  typewritten  ones  had  been  executed,  the 
same  seal  being  used.  On  June  30,  1896,  Dolge  took  the  printed 
bonds  so  executed  to  New  York  and  delivered  them  to  the  brokers, 
and  the  typewritten  bonds  were  at  the  same  time  canceled  by  cut- 
ting and  mutilating  the  same  with  a  knife  and  delivered  to  Dolge 
who  carried  the  same  away  and  thereafter  retained  them,  he  being 
the  president  of  the  defendant.  The  brokers  at  the  same  time  paid 
Dolge  for  the  bonds.  No  claim  against  the  defendant  upon  the 
seventeen  typewritten  bonds  has  ever  since  been  made  by  any  one. 
They  have  never  been  transferred  to  any  one.  Some  time  after- 
wards, but  before  the  maturity  of  any  of  the  seventeen  printed 
bonds,  the  same  were  in  the  regular  course  of  business  sold  and 
delivered  to  the  plaintiff.  The  certified  copy  of  the  proceedings 
authorizing  the  issue  of  the  bonds  was  at  the  same  time  delivered 
to  plaintiff.  The  plaintiff  relied  thereon  and  was  a  bona  fide  pur- 
chaser for  value  of  the  bonds. 
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Bond  No.  2  and  the  lirst  coupon  upon  each  of  the  other  sixteen 
bonds  became  due  and  payable  October  1,  1897,  and  were  presented 
to  and  paid  by  the  defendant  and  were  canceled  and  delivered  to 
the  defendant.  Bond  No.  3  and  the  second  coupon  on  each  of  the 
remaining  fifteen  bonds  became  due  and  payable  October  1,  1898, 
and  were  presented  to  and  paid  by  the  defendant  and  were  canceled 
and  delivered  to  the  defendant. 

Bond  No.  4  and  the  third  coupon  upon  each  of  the  remaining 
fourteen  bonds  became  due  and  payable  October  1, 1899,  and  were 
presented  to  defendant  and  payment  thereof  demanded  and  refused. 
This  was  the  first  time  any  question  was  raised  as  to  the  validity  of 
the  printed  bonds. 

This  action  was  commenced  January  10,  1900,  to  recover  the 
amount  of  this  bond  and  the  coupons,  payment  of  which  was 
refused  October  1,  1899.  The  complaint  alleged  the  execution  of 
the  bonds  at  the  date  thereof  and  the  transfer  thereof  to  the  brokers 
and  to  the  plaintiff,  and  no  allegation  was  made  as  to  the  surrender 
or  cancellation  of  the  typewritten  bonds  and  the  issue  and  substitu- 
tion of  the  printed  bonds  for  the  typewritten  ones,  and  the  transfer 
of  the  printed  bonds  to  the  brokers  and  to  the  plaintiff.  The 
answer  was  a  general  denial,  except  as  to  the  incorporation  of  the 
defendant.  The  transaction  between  Dolge  and  the  New  York 
brokers  in  changing  the  seventeen  bonds  amounted  to  a  mere  sub- 
stitution of  the  printed  form  for  the  typewritten  form  of  the  bonds. 
There  was  no  new  issue  of  bonds  and  the  liability  of  the  defendant 
was  in  no  manner  changed  or  increased.  The  typewritten  bonds 
were  not  in  shape  to  be  used  on  the  market.  The  printed  ones 
were.  No  one  was  injured  or  affected  in  any  way  by  the  change. 
The  defendant  certainly  was  not,  nor  was  the  school  society.  The 
printed  bonds  were  just  as  good  and  valuable  as  the  typewritten 
bonds  and  were  more  marketable.  The  typewritten  bonds  were 
canceled  and  delivered  up  to  the  president  of  the  defendant,  who 
never  parted  with  them  until  this  litigation  arose,  and  then  the  whole 
transaction  as  to  the  substitution  of  the  printed  bonds  therefor  was 
known,  and  the  typewritten  bonds  were  of  no  validity  and  could  not 
be  enforced  againts  the  defendant  while  the  printed  bonds  were 
outstanding. 

The  question  as  to  any  misappropriation  of  the  bonds  by  Dolge  was 
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jast  the  same  as  to  the  printed  as  it  was  to  the  typewritten  bonds. 
If,  as  claimed,  Dolge  had  no  authority  from  the  school  society  to  dis- 
pose of  the  bonds  and  misappropriated  the  same,  then  the  injury  to 
the  school  society  arose  out  of  the  disposition  of  the  bonds  to  the 
New  York  brokers  and  not  out  of  the  substitution  of  the  printed 
for  the  typewritten  ones.  Such  misappropriation  could  not  be 
insisted  upon  as  a  defense  against  the  plaintifif,  however,  because  it 
was  a  bona  fide  holder  thereof  for  value.  {Dutchess  County  Mut. 
Jna.  Co.  V.  jffachfieldj  73  N.  Y.  226.) 

The  question  of  the  snbstitution  of  bonds  was  passed  upon  in  two 
cases :  Toum  of  Solon  v.  WUliamdmrgh  Scmings  Bank  (114  N.  Y. 
122);  WiUiamahurgh  Savings  Bank  v.  Town  of  Solon  (136  id. 
465).  The  transaction  there  involved  was  a  surrender  and  cancel- 
lation of  the  bonds  originally  issued,  and  the  delivery  in  place 
thereof  of  other  bonds  of  different  denomination  and  payable  at  a 
different  place. 

The  court,  however,  held  that  the  substituted  bonds  in  no  manner 
increased  the  liability  of  the  town,  and  refused  to  invalidate  them. 
The  town  was  held  liable  thereon.  The  questions  there  passed  upon 
are  applicable  to  this  case,  and  are  authority  for  holding  the  defend- 
ant liable  upon  the  bonds  here  in  litigation.  The  first  action  as  to 
the  town  of  Solon  bonds  was  in  equity  to  declare  the  substituted 
bonds  invalid.  The  court  refused  the  relief  asked  for.  The  second 
action  was  at  law  to  recover  the  amount  of  the  bonds,  and  the  court 
held  a  recovery  could  be  had. 

Here  there  has  been  no  action  in  equity.  The  first  action  brought 
is  one  at  law  to  recover  upon  the  written  bonds.  It  can  hardly  be 
said  that  two  actions  were  necessary  when  the  parties  are  before  the 
court  and  the  relief  can  as  well  be  afforded  in  one  action  as  in  two 
actions  between  the  same  parties.  All  the  facts  are  before  thecourt^ 
and  the  question  of  liability  can  be  determined  in  this  action,  what- 
ever its  technical  form  may  be.  No  equitable  relief  is  called  for. 
We  need  only  determine  that  upon  the  conceded  facts  the  defendant 
is  liable  upon  the  bonds  and  the  plaintiff  is  entitled  to  recover  the 
amount  thereof.  It  is  not  suggested  that  the  defendant  was  in  any 
way  prejudiced  by  allowing  all  the  facts  to  be  proved  under  the 
pleadings  as  they  were.  It  is  not  claimed  that  any  other  facts  would 
have  been  shown  if  the  plaintiff  had  alleged  the  same  more  fully  in 
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its  complaint  as  originally  served,  or  if  it  had  amended  its  complaint 
upon  the  trial  so  as  to  present  the  whole  facts  as  thej  appeared. 

Our  conclusion,  therefore,  is  that  the  trial  court  properly  decided 
that  the  plaintiff  could  recover  upon  the  printed  bonds  if,  in  the 
absence  of  such  substitution,  it  could  have  recovered  upon  the  type- 
written ones.  The  court  properly  allowed  interest  upon  the  $1,000 
of  principal  upon  the  bond  from  the  time  payment  thereof  was 
demanded  and  refused.  {O^Brien  v.  Young ^  95  N.  Y.  429.)  The 
rate  of  interest  before  the  time  fixed  for  the  payment  of  the  prin- 
cipal was  governed  by  the  contract  itself,  but  after  demand  and 
refusal,  interest  was  allowed  as  damages  for  breach  of  the  contract, 
and  the  rate  was  not  controlled  by  the  contract,  but  was  that  fixed 
by  the  statute. 

The  views  herein  expressed  lead  to  an  affirmance  of  the  judgment 
appealed  from,  with  costs. 

McLennan,  Spring  and  Dayt,  JJ.,  concurred ;  Hisooce,  J.,  not 
sitting. 

Judgment  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Niagara  Falia 
Hydraulic  Power  and  Manufacturing  Company,  Appellant,  v. 
Thomas  J.  Smith  and  Others,  as  Assessors  of  the  City  of 
Niagara  Falls,  New  York,  Respondents. 

Ui6  cf  the  water  cf  a  river  for  manufacturing  purjHie$  by  a  riparian  owner— it 
doe$  not  eonetitute  a  franehiee,  although  defined  by  etattUe — its  value  entere  prop- 
erly into  an  aeeesement  for  taxation. 

The  right  of  the  Niagara  Falls  Hydraulic  Power  and  Manufacturing  Ck)mpan7  to 
draw  water  from  Niagara  river  for  the  purposes  of  its  business,  which  right  is 
confirmed  and  defined  by  chapter  968  of  the  Laws  of  1896,  is  not  a  franchise 
but  an  incorporeal  hereditament  appurtenant  to  its  land,  and  the  value  of  such 
right  should  be  considered  in  assessing  its  land  for  the  purposes  of  taxation. 

Appbal  by  the  relator,  the  Niagara  Falls  Hydraulic  Power  and 
Manafactnring  Company,  from  an  order  of  tho  Supreme  Court, 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Niagara  on  the  6th  day  of  May,  1901,  quashing  a 
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writ  of  certiorari  theretofore  issued  to  review  the  assessment  of 
relator's  property  and  denying  the  prayer  of  the  relator's  petition. 

Ev^ene  Cwry^  for  the  appellant. 

FranTdin  J,  MacKenna^  for  the  respondents. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  upon 
opinion  of  Childs,  J.,  delivered  at  Special  Term. 

MoLennan,  Spring,  Williams,  Hisoook  and  Davy,  JJ., 
concurred. 

The  following  is  the  opinion  of  Childs,  J.,  delivered  at  Special 
Term: 

Childs,  J.  : 

The  relator  is  a  private  corporation,  organized  under  the  Business 
Corporations  Law  of  1875.  (Laws  of  1875,  chap.  611.)  It  is  the 
owner  in  fee  of  the  property  embraced  in  the  assessment  here  sought 
to  be  reviewed,  which  is  situate  wholly  within  the  tax  district  of  the 
city  of  Niagara  Falls,  and  consists  of  a  canal  and  power  plant,  extend- 
ing from  a  point  on  the  Niagara  river  above  the  falls  to  a  point  on 
the  Niagara  river  below  the  falls,  such  premises  being  used  as  an 
entirety ;  they  embrace,  j^r«i5,  lands  under  the  waters  of  the  Niagara 
river,  near  the  mouth  or  intake  of  the  relator's  canal ;  second^  the 
canal  proper,  being  a  strip  of  land  100  feet  wide  and  about  one  mile 
long  through  the  heart  of  the  city  of  Niagara  Falls;  thirds  the 
canal  basin  near  the  edge  of  the  high  bank  of  tlie  Niagara  river 
below  the  falls ;  fourth^  a  strip  of  land  from  the  canal  basin  to  the 
edge  of  the  high  bank  containing  sluiceways ;  fifthy  land  below  the 
high  bank  of  the  Niagara  river  about  4,000  feet  long  and  ICO  feet 
wide ;  sixths  the  power  house,  with  machinery  and  appurtenances, 
on  land  below  the  high  bank. 

The  canal  was  constructed  for  power  development,  and  was  first 
used  in  or  about  the  year  1857,  and  was  acquired  by  Mr.  Jacob  F. 
Schoellkopf  and  his  associates  as  individuals  in  or  about  the  year 
1878.  The  entire  property  embraced  in  the  assessment  was  subse- 
quently deeded  to  the  relator,  which  lias  since  continued  to  own  and 
hold  it.  All  of  the  land  on  the  American  shore  of  the  Niagara 
river,  between  the  intake  of  relator's  canal  at  Port  Day  (so  called) 
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to  the  brink  of  the  Falls  of  Niagara,  was  acquired  by  the  State  of 
New  York  for  a  State  park  in  the  year  1883,  in  pursuance  of  chap- 
ter 336  of  the  laws  of  that  year.  The  relator  has  received  and 
accepted  the  grants  of  land  under  the  waters  of  Niagara  river  at 
Port  Day,  extending  into  and  under  said  waters  of  said  river  for  a 
distance  of  more  than  200  feet  from  the  bulkheads  at  the  head  of 
its  canal,  over  which  lands  all  waters  taken  into  said  canal  are 
drawn. 

In  the  year  1896  the  Legislature  of  the  State  passed  an  act  (Laws 
of  1896,  chap.  968)  entitled,  ^^An  Act  confirming  and  defining 
<»rtain  Biparian  Bights  of  The  Niagara  Falls  Hydraulic  Power 
And  Manufacturing  company,"  of  which  the  following  is  a  copy : 

"  Seohon  1.  The  right  of  The  Niagara  Falls  Hydraulic  Power 
And  Manufacturing  company  to  take,  draw,  use  and  lease  and  sell 
to  others  to  use  the  waters  of  Niagara  river  for  domestic,  munici- 
pal, manufacturing,  fire  and  sanitary  purposes,  and  to  develop  power 
therefrom  for  its  own  use  and  to  lease  and  sell  to  others  to  use  for 
manufacturing,  heating,  lighting,  and  other  business  purposes,  is 
hereby  recognized,  declared  and  confirmed,  and  the  exercise  thereof 
by  said  company,  its  successors  and  assigns,  to  take  and  to  draw 
water  from  Niagara  river  for  use  and  disposal  to  others  to  use  for 
the  purposes  above  specified,  and  for  the  development  of  power  for 
use,  and  for  disposal  to  others  to  use,  for  purposes  above  men- 
tioned is  hereby  limited  and  restricted  to  such  quantity  of  water  as 
may  be  drawn  by  means  of  the  hydraulic  canal  of  said  company 
when  enlarged  throughout  its  entire  length  to  a  width  of  one  hun- 
dred feet,  and  to  a  depth  and  slope  sufficient  to  carry  at  all  times  a 
maximum  uniform  depth  of  fourteen  feet  of  water,  provided  that 
exercise  by  said  company  of  the  rights  hereby  declared  and  con- 
firmed shall  not  impair  the  practical  navigation  of  Niagara  river. 

"  §  2.  This  act  shall  take  effect  immediately." 

The  position  of  the  relator  is  that  its  right  to  draw  water  from  the 
Niagara  river  is  a  franchise  and  as  such  not  assessable ;  that  the 
assessment  of  its  property  as  a  whole,  including  such  water  rights, 
is  illegal ;  that  its  property,  for  all  purposes  of  assessment,  must  be 
treated  as  though  no  water  right  or  privilege  was  attached  to  and 
ased  in  connection  therewith  ;  that  the  true  basis  for  assessment  is 
App.  Div.— Vol.  LXX.        35 
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the  cost  of  reproducing  the  relator's  property,  exchisive  of  any 
water  right. 

The  relator,  as  a  riparian  owner  and  as  owner  of  the  lands  nnder 
the  waters  of  the  Niagara  river  adjacent  to  its  uplands  from  which 
the  water  is  immediately  taken,  has  the  right  to  the  use  of  the 
waters  of  the  river  for  manufacturing  purposes,  and  to  divert  the 
same  for  that  purpose,  returning  them  to  the  river,  as  it  does,  af t^r 
passing  over  its  own  lands  (Gould  Waters  [3d  ed.],  §  213 ;  People  v. 
TMetU,  19  N.  Y.  523 ;  People  v.  Ccmal  AppraUere,  83  id.  461 ; 
Chenango  Bridge  Company  v.  Paige^  83  id.  178 ;  Smith  v.  City  of 
Rocheeter^  92  id.  480 ;  Groat  v.  Moah^  94  id.  115 ;  Sweet  v.  City  of 
Syracuse,  129  id.  336),  subject  only  to  the  paramount  right  of  the 
State  to  utilize  these  waters  for  a  public  use,  without  compensation 
to  such  riparian  owners  ;  all  riparian  rights  remaining  unimpaired 
until  the  exercise  of  such  paramount  right  by  the  State.  This  being 
so,  it  appears  that  the  relator,  as  riparian  owner,  had  the  right  to 
take  waters  from  the  Niagara  river  for  manufacturing  purposes,  not 
interfering  thereby  with  the  navigability  of  the  stream,  such  right 
being  in  no  sense  in  the  nature  of  a  franchise  but  a  corporeal 
hereditament,  not  depending  either  upon  grant  or  prescription. 
This  subject  is  fully  discussed  in  chapter  6  of  Gould  on  Waters  (3d 
ed.)  at  page  393,  to  which  reference  is  made.  And  this  view  of  the 
relator's  rights  is  confirmed  by  the  act  of  1896,  above  quoted, 
which  in  terms  confirms  and  defines  the  riparian  rights  of  the  relator 
and  is  wholly  inconsistent  with  the  claim  of  the  relator  as  to  the 
nature  thereof.  The  fact  that  the  State  might  destroy  relator's 
riparian  rights  does  not  convert  such  right  into  a  mere  franchise. 
Interference  with  the  relator's  rights  by  the  State  is  a  contingency 
too  remote  to  require  serious  consideration. 

We  learn  from  the  map  in  evidence  that  Niagara  river,  at  all  the 
points  affected  by  the  exercise  of  the  relator's  rights,  is  an  unnavi- 
gable  stream  and  will  so  remain,  and  when  it  is  considered  that  not 
even  the  State  is  at  liberty  to  interfere  with  the  riparian  rights  of 
the  relator  arbitrarily,  but  that  such  interference,  if  attempted, 
must  be  in  the  interest  of  some  substantial  right  of  the  State  affected 
by  the  exercise  of  the  right  of  the  relator  to  use  the  waters  of  the 
river,  the  claim  of  the  relator  appears  to  be  wholly  unfounded. 
{People  V.  MovM,  37  App.  Div.  35.) 
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Having  reached  the  condasion  that  the  relator,  in  the  nse  of  the 
waters  of  the  river,  is  in  the  enjoyment  of  its  riparian  rights, 
acquired  before  1896,  and  confirmed  by  the  act  of  the  Legi8latai*e 
of  that  year,  it  becomes  unnecessary  to  examine  the  other  questions 
argued  by  both  the  relator  and  the  defendants.  In  reaching  this 
conclusion,  the  cases  cited  by  the  relator  have  been  carefully 
examined,  and  the  arguments  in  support  of  its  contention  fully 
considered,  and  no  benefit  could  result  from  considering  the  same 
further  in  this  opinion. 

The  stipulation  of  the  parties  submitted  on  this  argument,  to  the 
eflEect  that  "  if  it  is  decided  as  matter  of  law  that  relator's  water 
rights  and  right  to  take  water  from  the  Niagara  river  are  elements 
which  the  assessors  may  have  properly  considered  in  fixing  the 
valuation  upon  relator's  said  property,  the  assessment  made  by  them 
of  relator's  said  property  for  the  year  1900  shall  not  be  reduced," 
renders  it  unnecessary  to  examine  the  basis  upon  which  the  assess- 
ors have  fixed  the  value  of  the  relator's  property  and  included  the 
same  in  the  roll. 

The  relator's  writ  should  be  quashed  and  set  aside,  with  costs  to 
the  defendants. 

Let  an  order  be  entered  accordingly. 
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'Candaob  p.  Hedges,  BeBpondent,  v.  Metbopolitan  Stbeet  Bail- 
way  Company,  Appellant. 

Bvidenee — iatimonp  of  aphydcian  that  cuithma  "could  haw  been  ocetuianed"  bp 
an  accident'' when,  timilar  testimony  having  been  admitted  teithotU  cH^eetion,  it 
afforde  no  ground  for  a  reversal. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  sustained 
by  the  plaintiff  in  a  collision  with  one  of  the  defendant's  street  cars,  the  court 
permitted  one  of  the  physicians  to  be  asked  whether  the  asthmatic  condition 
which  he  observed  in  the  plaintiff  and  the  attack  of  asthma  which  he  found 
to  have  occurred  after  the  accident  "could  have  been  occasioned"  by  reason 
of  the  plaintiff's  receiving  an  injury  by  coming  in  contact  with  some  large 
body  with  sufficient  violence  to  cause  the  injury  he  observed.  The  physician 
replied,  "  This  asthmatic  condition,  in  my  opinion,  could  have  been  the  result 
of  some  violence;    ♦    ♦    ♦    that  is,  as  far  as  I  know." 

Held,  that,  upon  a  consideration  of  the  other  similar  evidence  in  the  case  upon 
the  same  subject,  not  objected  to,  and  of  the  record,  the  error,  if  any,  was  not 
prejudicial  or  such  as  would  require  the  reversal  of  a  judgment  in  favor  of  the 
Dlaintiff. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Bailway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflE,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  16th  day  of  November,  1901,  upon  the  verdict  of  a 
jury  for  $1,500,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  November,  1901,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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Theodore  H.  Lord^  for  the  appellant. 
Otto  JS.  Droege^  for  the  respondent. 

p£B  Curiam  : 

The  plaintiff  was  injured  by  a  collision  with  one  of  the  defend- 
ant's cars  at  the  "  Circle "  at  Fifty-ninth  street  while  she  was  rid- 
ing her  bicycle ;  and  the  negligence  averred  is  that  the  motorman, 
after  motioning  to  her  to  cross  the  track,  ran  into  her.  The  single 
question  urged  upon  this  appeal  from  the  judgment  entered  on  the 
verdict  of  the  jury  in  favor  of  the  plaintiff  for  $1,500  is  whether 
error  was  committed  by  the  court  in  permitting  one  of  the  physicians 
to  be  asked  whether  the  asthmatic  condition  which  he  observed  in  the 
plaintiff  and  the  attack  of  asthma  which  he  found  to  have  occurred 
a  few  days  after  the  accident  "could  have  been  occasioned"  by 
reason  of  the  plaintiff's  receiving  an  injury  by  coming  in  contact 
with  some  large  body  with  sufficient  violence  to  cause  the  injury 
he  observed.  The  question  was  objected  to  as  incompetent  and 
improper,  but  was  allowed  under  exception,  and  the  answer  was : 
"  This  asthmatic  condition  in  my  opinion  could  have  been  the  result 
of  some  violence ;  *  *  *  that  is,  as  far  as  I  know."  The  question 
was  not  asked  whether,  in  his  opinion,  the  plaintiff's  asthma  was  so 
caused.  Previously,  however,  the  physician  had  testified  that  a  few 
weeks  prior  to  the  accident  he  had  noticed  no  difficulty  with  her 
breathing,  and  that  on  the  evening  of  the  accident  he  found  her 
suffering  great  pain  and  difficulty  in  breathing,  and  he  examined 
her  chest  and  found  she  was  suffering  from  an  attack  of  asthma  and 
coughing.  And  he  explained  that  asthma  has  its  typical  sign,  which 
is  difficulty  in  getting  breath  through  the  bronchial  tubes,  pain 
under  the  chest  bone  and  on  the  side,  increased  by  any  exertion, 
which  gives  rise  to  the  peculiar  breathing,  and  "  that  is  all  there  is 
to  the  attack  of  asthma."  He  also  said,  "  An  attack  of  asthma 
always  presupposes  that  there  must  be  an  asthmatic  condition  of  the 
patient  at  the  time,"  and  it  sometimes  comes  from  nervous  shock,  or 
fright  would  bring  it  on.  No  exception  was  taken  to  this,  which  is 
similar  testimony  to  that  excepted  to.  The  physician  also  testified  that 
he  set  the  plaintiff's  ribs.  The  plaintiff  testified  that  the  doctor  was 
sent  for  to  relieve  her  difficulty  in  breathing ;  that  she  had  never  had 
trouble  in  breathing  before  the  accident,  but  now  had  severe  attacks 
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of  asthmatic  trouble.  Another  physician  testified  that  he  had  seen 
the  plaintiff  two  days  before  the  accident,  as  she  had  a  severe 
headache,  and  she  then  had  no  symptoms  of  asthma  —  none  what- 
ever, and  that  asthma  was  one  of  his  specialties.  He  was  then 
sked  if  with  reasonable  certainty  he  could  give  an  opinion  whether 
that  attack  of  asthma  could  have  been  produced  by  reason  of  the 
plaintiff's  coming  in  violent  contact  with  a  heavy  body,  and  after 
some  colloquy  with  the  court,  he  answered  that  in  his  opinion 
physical  injuries  may  be  the  cause  of  asthmatic  conditions,  but  he 
had  no  knowledge  of  this  case. 

It  will  be  seen  that  substantially  the  same  question  was  asked  of 
the  two  physicians,  except  that  in  the  latter  case  the  words  '^  reason- 
able certainty "  were  used,  and  both  answered  affirmatively  that 
physical  injuries  might  produce  asthmatic  conditions.  The  first 
question,  therefore,  although  it  did  not  include  the  words  "  reason- 
able certainty,"  was  not  really  prejudicial;  and,  moreover,  the 
question  whether  the  injury  here  resulted  in  asthma  was  not  asked. 
Apart  from  this,  however,  we  have  the  positive  testimony  that  the 
plaintiff  was  never  before  troubled  with  her  breathing  or  with 
asthma,  and  when  seen  by  physicians  before  the  accident  showed 
no  such  symptoms,  but  when  seen  after  it,  and  as  she  herself  testi- 
fies, she  had  an  attack  of  asthma.  When  it  is  further  remembered 
that  the  plaintiff  broke  a  rib,  which  had  to  be  set,  and  that  she 
suffered  pain  and  had  difficulty  with  her  breathing  as  the  result  of 
the  accident,  and  that  asthma  is  such  difficulty  in  breathing,  and 
that  the  complaint  avers  that  the  accident  and  shock  brought  on  an 
attack  of  asthma,  there  was  sufficient  evidence  properly  presented 
upon  which  the  jury  could  return  a  verdict. 

There  was  no  exception  to  the  charge,  nor  any  request  to  charge. 
No  mention  was  made  in  it  of  asthma,  but  the  jury  was  left  to 
determine  on  the  whole  evidence  what  with  reasonable  certainty 
were  the  direct  and  natural  results  of  the  defendant's  negligence. 

We  tliink,  therefore,  that  the  error,  if  any,  was  not  prejudicial  or 
such  as  would  require  a  reversal.  The  judgment  and  order  should, 
accordingly,  be  affirmed,  with  costs. 

Present  —  Van  Brunt,  P.  J.,  O'Beien,  MoLAuasLiN,  Hatoh 
and  Laughlin,  JJ. 

Judgment  and  order  affirmed,  with  costs. 
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Ja.mb8  J.  Phillips  and  Others,  Partners,  Trading  under  the  Name 
and  Style  of  Phillips  &  Sons,  Respondents,  v.  Joel  G.  Cubtis 
and  Alfbed  D.  Cubtis,  Partners,  Trading  as  J.  G.  Cubtis  & 
Sons,  and  Others,  Appellants. 

DiKcwry  asked  of  an  agreement  under  which  the  defendants  transacted  business — 
denied,  where  it  was  made  to  ascertain  whether  the  plaintiffs  had  a  cause  of 
action  —  allegations  on  information  and  belief  not  stating  the  source  thereof 

The  complaint  in  an  action,  brought  to  recover  damages  because  of  the  alleged 
wrongful  and  malicious  conduct  of  the  defendants  in  injuring  the  plaintiffs' 
business,  which  was  that  of  selling  calves,  alleged  that  the  defendants  were 
carrying  on  business  in  the  city  of  New  York  under  a  written  agreement, 
pursuant  to  which  they  willfully  and  maliciously  conspired  to  secure  to  them- 
selves a  monopoly  of  the  business  of  selling  calves  in  certain  stock  yards  in 
that  city,  and  that  they  had  destroyed  the  business  of  the  plaintiffs  in  such 
yards.  One  of  the  defendants  answered,  admitting  the  existence  of  an  agree- 
ment under  which  they  did  business,  but  denying  that  it  was  made  for  the  pur- 
poses alleged  in  the  complaint.  Such  answer  also  denied  all  allegations  in  the 
complaint  of  malicious  and  improper  acts. 

The  plaintiffs  then  made  application  for  a  discovery  of  the  agreement  under 
which  the  defendants  did  business,  alleging  in  their  petition  their  ignorance 
of  the  contents  of  the  agreement  and  their  inability  to  obtain  knowledge 
thereof,  and  that  it  was  necessary  that  they  should  make  an  examination  of 
the  agreement  prior  to  the  trial,  in  order  to  be  fully  advised  of  the  character 
of  such  agreement  and  in  order  that  they  might  properly  prepare  for  trial. 

EM,  that  it  was  apparent  that  the  application  was  made  for  the  purpose  of  ascer- 
taining whether  or  not  the  plaintiffs  had  a  cause  of  action,  and  that  an  order 
granting  the  application  should  be  reversed,  especially  as  all  the  material  alle- 
gations of  tJie  petition  were  made  upon  information  and  belief  without  any 
statement  as  to  the  sources  of  the  information  and  the  ground  of  the  belief. 

Appeal  by  the  defendants,  Joel  G.  Curtis  and  Alfred  D.  Curtis, 
partners,  trading  as  J.  G.  Curtis  &  Sons,  and  others,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  December,  1901,  directing  the  defendant  Joel  G.  Curtis 
to  deliver  to  the  plaintiffs'  attorneys  a  sworn  copy  of  a  certain  writ- 
ing or  agreement  between  the  defendants. 

Philip  J,  BHU^  for  the  appellants'. 
J,  S.  Wisey  for  the  respondents. 
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Van  Bbunt,  P.  J. : 

This  action  is  brought  to  recover  damages  because  of  the  wrong- 
ful and  malicious  conduct  of  the  defendants,  whereby  the  business 
of  the  plaintiffs  was  injured.  It  is  alleged  in  the  complaint  that  the 
defendants  were  carrying  on  business  in  the  city  of  New  York 
under  an  agreement  in  writing,  and  that  a  combination  existed 
between  the  defendants,  pursuant  to  which  the  defendants  will- 
fully and  maliciously  conspired  together  to  secure  to  themselves 
a  monopoly  of  the  business  of  selling  calves  (which  was  the  plain- 
tiffs' business)  in  certain  stock  yards  in  the  city  of  New  York,  and 
which  injured,  harassed  and  destroyed  the  business  of  the  plaintiffs 
in  said  yards,  and  that  they  succeeded  in  destroying  the  business  of 
the  plaintiffs  and  in  driving  them  out  of  the  same. 

The  defendant  Curtis  answered  the  complaint,  admitted  the  exist- 
ence of  an  agreement  between  the  defendants  under  which  they  did 
business,  but  denied  that  the  agreement  was  for  the  purpose  set  out 
and  alleged  in  the  plaintiffs'  complaint.  All  the  allegations  in  the 
complaint  of  malicious  and  improper  acts  were  denied. 

Upon  a  petition  the  plaintiffs  applied  for  a  discovery  of  the  agree- 
ment (the  existence  of  which  was  admitted)  under  which  the  defend- 
ants did  business.  The  defendants  resisted  such  application,  and  it 
being  granted  by  the  court  below  this  appeal  was  taken. 

The  authority  of  the  court  to  grant  the  relief  in  question  was 
challenged  by  the  defendants  upon  the  ground,  amongst  others,  of 
defects  in  the  allegations  contained  in  the  petition.  An  inspection 
of  the  petition  shows  that  after  setting  out  the  formal  matters 
in  regard  to  the  residence  of  the  plaintiffs  and  defendants,  the 
appearances  in  the  action,  the  fact  of  the  service  of  an  amended 
summons  and  complaint  and  the  joining  of  issues  by  the  service  of 
answers,  and  that  the  action  was  brought  to  recover  a  certain  sum 
for  damage  sustained  by  the  plaintiffs  by  reason  of  the  wrongful  acts 
of  the  defendants,  it  proceeds  to  state  what  the  allegations  of  the 
complaint  are,  and  then  avers :  "  That,  as  will  appear  from  the  fore- 
going and  from  the  pleadings  herein,  the  defendants  are  now  and  at 
the  times  referred  to  in  the  complaint  herein  were,  co-operating  under 
an  agreement  in  writing,  which  said  agreement  the  defendants 
admit  to  be  in  existence  at  the  present  time ;  that  plaintiffs  have  no 
way  of  knowing  the  contents  thereof,  and  have  no  copy  thereof ; 
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that  plaintiffs,  through  their  attorneys  aforesaid,  have  requested 
defendants  through  their  attorney  aforesaid,  to  permit  them  to 
inspect  said  agreement,  which  said  request  has  been  denied."  It 
then  swears  to  advice  of  counsel,  and  farther  states  that  they  are 
advised  by  the  pleadings  that  the  aforesaid  writing  or  agreement 
between  defendants  herein  is  now  in  the  possession  or  under  the 
control  of  the  defendant  Curtis,  as  the  plaintiffs  are  advised  by 
their  counsel  and  believe.  Then  follows  an  allegation  that  owing 
to  the  nature  of  the  charges  of  an  illegal  combination  and  conspiracy 
on  the  part  of  the  defendants,  it  is  necessary  that  the  plaintiffs 
should  make  an  examination  of  the  aforesaid  writing  or  agreement 
prior  to  the  trial  of  said  action  in  order  to  be  fully  advised  of  the 
character  of  the  written  agreement  under  which  the  defendants  are, 
and  were,  at  the  time  of  the  committing  of  the  offenses  herein  stated 
operating,  and  in  order  that  they  may  properly  prepare  for  the 
trial  of  said  action,  and  that  without  an  examination  and  inspection 
of  the  aforesaid  document,  writing  or  agreement,  plaintiffs  cannot 
safely  proceed  to  the  trial  of  this  case ;  and  further  that,  owing  to 
the  fact  that  they  have  not  been  able  to  secure  a  copy  of  said  agree- 
ment, or  to  inspect  the  same,  they  are  unable  to  more  particularly 
describe  the  said  writing,  but  that  the  writing  which  they  refer  to 
and  which  they  desire  by  this  petition  to  secure  an  inspection  of  is 
the  writing  or  agreement  referred  to  on  page  4  of  the  amended 
complaint  herein  in  paragraph  6  of  said  complaint,  and  which  is 
admitted  on  page  3,  paragraph  7,  of  the  answer  of  defendant 
Curtis  herein. 

Those  allegations  show  beyond  question  that  this  application  is  a 
mere  expedient  for  the  purpose  of  seeing  whether  they  may  or  may 
not  have  a  cause  of  action  by  reason  of  the  provisions  of  the  agree- 
ment under  which  these  defendants  were  co-operating  or  acting. 
There  is  no  statement  wliatever  tending  to  show  tHat  if  any  wrong 
acts  were  done  by  any  of  these  defendants  they  were  in  anywise 
authorized  by  this  agreement,  and  that  it  could  in  any  way  affect 
the  questions  which  were  to  be  presented  upon  the  trial  of  this 
action.  The  rules  in  relation  to  discovery  provide  that  the  party 
applying  shall  show  to  the  satisfaction  of  the  court  the  materiality 
and  necessity  of  the  discovery  or  inspection  sought,  the  particular 
information  which  he  requires,  and  in  the  case  of  books  and  papers 
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that  there  are  entries  therein  as  to  the  luatter  of  which  he  seeks  a 
discovery  or  inspection.  There  is  no  allegation  whatever  in  this 
petition  that  this  agreement  contains  the  particular  information 
which  the  plaintiffs  require,  or  that  there  is  any  entry  or  writing 
therein  which  is  in  any  way  material  to  the  questions  which  are  to 
be  presented  upon  the  trial  of  this  action.  They  desire  to  make 
amongst  the  private  papers  of  these  defendants  an  experimental 
voyage  of  discovery  in  the  hope  that,  perhaps,  they  may  be  able  to 
fish  out  something  they  may  turn  to  their  advantage.  It  does  not 
seem  to  us  that  such  a  mere  fishing  expedition  should  be  counte- 
nanced by  the  court,  and  it  never  has  been  heretofore. 

If  a  discovery  of  this  kind  can  be  allowed  then  the  private  papers 
of  every  competitor  in  trade  may  be  compelled  to  be  produced  for 
inspection  in  the  hope  that  something  may  be  found  in  them  which 
will  subject  them  to  criticism.  It  does  not  seem  to  us  that  the  rule 
of  discovery  has  ever  been  carried  to  any  such  length. 

It  is  to  be  observed  that  all  the  material  allegations  in  the  petition 
in  reference  to  these  questions  are  made  upon  information  and  belief 
only,  without  the  slightest  statement  as  to  the  sources  of  information 
and  the  grounds  of  belief.  It  has  become  a  reasonably  familiar 
maxim  that  allegations  of  this  kind  contained  in  an  affidavit  are  of 
no  value.  Allegations  upon  information  and  belief  in  a  complaint 
answer  the  purpose  of  a  pleading,  but  furnish  no  proof  when  con- 
tained in  a  petition  or  affidavit  which  is  supposed  to  represent 
evidence. 

We  think,  therefore,  that  the  motion  was  improvidently  granted 
and  that  the  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  denied,  with  ten  dollars  costs,  with 
leave  upon  payment  of  such  costs  to  renew  the  application  upon 
additional  papers. 

Patterson,  O'Brien  and  Laughlin,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  with  leave  upon  payment  of 
such  costs  to  renew  the  application  upon  additional  papers. 
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John  Burns,  Eespondent,  v.  Eetibbn  E.  Boland,  Appellant. 

Appeal  —  what  was  decided  below  U  not  established  by  ths  opinion —  deductions  of  an 
'  affiant  presumed  to  be  from  a  paper  not  produced,  and  not  from  oral  statements  of 
a  party. 

Upon  an  appeal  from  an  order  the  Appellate  Division  cannot  advert  to  the  opin- 
ion of  the  court  below  in  order  to  ascertain  what  has  been  decided. 

Deductions  made  by  an  affiant  from  papers  which  he  fails  to  produce  have  no 
probative  force. 

Where  an  affidavit  used  upon  a  motion  alleged  **  that  deponent  thereafter  liad 
several  interviews  with  the  defendant,  Reuben  E.  Boland,  at  one  of  which  the 
said  Boland  exhibited  a  written  statement  of  the  account  of  said  sales  to  Skid- 
more  and  collections  on  account  thereof,  purporting  to  be  taken  from  the  books 
of  the  said  Boland,  that  from  the  said  statement  the  said  Boland  admitted  to 
deponent  that  he  had  received  from  the  said  Skidmore  the  sum  of  sixty  eight 
and  78  /lOO  dollars,  968.78,  in  excess  of  the  amount  which  he  had  remitted  to 
the  plaintiff  after  deducting  all  items  of  commissions  and  discounts,"  the  court 
considered  that  the  admission  mentioned  in  the  affidavit  was  a  deduction 
drawn  by  the  deponent  from  the  statement  of  account  and  not  from  anything 
that  Boland  orally  stated  at  the  time  of  the  exhibition  of  the  account. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  defendant,  Reuben  E.  Boland,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  December,  1901,  denying  the  defendant's  motion  to 
vacate  an  order  of  aiTest  theretofore  granted  in  the  action. 

W.  Benton  Crup^  for  the  appellant. 

Chevies  K.  Carpenter^  for  the  respondent. 

Van  Bbunt,  P.  J. : 

It  appears  from  the  opinion  of  the  court  below,  which  was  handed 
down  at  the  time  of  the  denial  of  the  motion  to  discharge  the  defend- 
ant from  arrest,  that  such  motion  would  have  been  granted  had  it  not 
been  for  the  fact  that  the  court  was  of  the  opinion  that  Mr.  Carpenter 
in  his  affidavit  swore  to  an  oral  admission  upon  the  part  of  the  defend- 
ant that  he  had  received  sixty-eight  dollars  and  seventy-eight  cents 
in  excess  of  the  amount  which  he  had  remitted  to  the  plaintiflF,  after 
deducting  all  items  of  commissions  and  disbursements.     Under  these 
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circumstances,  we  need  consider  only  the  question  as  to  tiiis  alleged 
admission.  While  it  is  true  that  we  cannot  advert  to  the  opinion  of 
the  court  in  order  to  ascertain  what  has  been  decided,  it  seems  hardly 
necessary  to  reconsider  questions  in  the  solution  of  which  we  con- 
cur ;  and,  therefore,  we  need  only  examine  the  aflSdavits  upon  the 
point  as  to  whether  Mr.  Carpenter's  affidavit  bears  the  construction 
put  upon  it  by  the  learned  judge  below.  It  seems  to  us,  upon  a 
reading  of  that  affidavit,  that  the  true  interpretation  of  the  language 
used  is  that  Mr.  Carpenter  is  averring  facts  which  he  learned  from 
the  statement  of  account  submitted  to  him  by  the  defendant,  rather 
than  giving  any  oral  statement  which  the  defendant  made  to  him  in 
connection  with  such  statement  of  accounts.  Of  course,  the  rule  is 
well  settled  that  deductions  made  by  an  affiant  from  papers  which 
he  fails  to  produce  have  no  probative  force,  because  such  deductions 
are  the  mere  conclusions  of  the  affiant,  and  it  is  a  question  for  the 
court  to  determine  from  the  papers  as  to  whether  such  conclusions 
are  properly  drawn,  which  it  cannot  do  in  their  absence. 

Mr.  Carpenter  states  as  follows :  "  That  deponent  thereafter  had 
several  interviews  with  the  defendant  Eeuben  E.  Boland  at  one  of 
which  the  said  Boland  exhibited  a  written  statement  of  the  account 
of  said  sales  to  Skidmore  and  collections  on  account  thereof,  pur- 
porting to  be  taken  from  the  books  of  the  said  Boland.  That  from 
the  said  statement,  the  said  Boland  admitted  to  deponent  that  he  had 
received  from  the  said  Skidmore  the  sum  of  sixty-eight  and  78/100 
dollars  ($68.7S),  in  excess  of  the  amount  which  he  had  remitted  to  the 
plaintiff  after  deducting  all  items  of  commissions  and  discounts."  It 
seems  to  be  reasonably  apparent  that  the  admission  is  taken  from  the 
statement  of  account,  and  not  from  anything  that  the  defendant  orally 
stated.  The  language  used  is :  "  That  from  the  said  statement,  the 
said  Boland  admitted."  If  the  affiant  was  testifying  to  an  oral  admis- 
sion, certainly  this  language  would  not  have  been  used.  As  already 
stated,  the  admission  sworn  to  is  only  "  from  the  said  statement," 
and  not  from  anything  that  Boland  orally  stated  at  the  time  of  the 
exhibition  of  the  account.  This  being,  in  our  judgment,  the  neces- 
sary construction  of  the  affidavit,  it  is  clearly  nothing  but  the  con- 
clusion of  the  affiant  from  papers  which  were  presented  to  him,  and 
of  the  contents  of  which  the  court  is  entirely  ignorant.  It  is  impos- 
sible, therefore,  for  the  court  to  determine  whether  the  conclusion 
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of  Carpenter  was  borne  ont  by  the  statement  submitted  by  Boland 
or  not. 

We  think  that  the  order  of  arrest  should  have  been  wholly 
vacated  upon  the  ground  that  there  was  no  legal  evidence  tending 
to  establish  a  right  to  arrest.  The  order  should  be  reversed  with 
ten  dollars  costs  and  disbursements,  and  the  order  of  arrest  vacated, 
with  ten  dollars  costs. 

O'Bbibn,  J.,  concurred;  Pattbeson,  J.,  concurred  in  result; 
Lauohlin,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  order  of  arrest  granted,  with  ten  dollars  costs. 


Edkukd  L.  Baylies,  as  Trustee  under  the  Last  Will  and  Testa- 
ment of  Herman  C.  Le  Bot,  Deceased,  Respondent,  v.  The 
Automatic  Fire  Alarm  CoMPAmr,  Appellant. 

Caniraet  to  inttaU  automatic  tprinkUrs^Migation  created  by  a  proviHon  in  the 
epedflcations  ae  to  the  annual  cost  of  connecting  them  toith  a  central  station  — 
oomtruction  of  a  uniktteral  contract. 

A  fire  alarm  company  entered  into  a  contract  with  the  owner  of  a  building  to 
equip  it  with  a  system  of  automatic  sprinklers  and  to  connect  the  alarm  system 
in  said  building  with  the  central  station  of  the  fire  alarm  company  for  <me 
year.  Added  to  the  specifications  for  the  work,  which  were  signed  by  the  fire 
alarm  company  alone,  was  the  following  clause :  "It  is  further  understood 
that  if  you  desire  us  to  maintain  the  Alarm  System  connection  to  our  Central 
Station  longer  than  one  year,  we  will  do  so  at  an  annual  expense  to  you  of 
thirty-five  dollars  per  year." 

Connection  with  the  central  office  was  no  part  of  the  sprinkler  system,  but  was 
a  separate  and  distinct  device. 

Mddy  tliat  the  clause  quoted  did  not  bind  the  fire  alarm  company  to  furnish  the 
connection  with  its  central  office  at  the  rate  of  thirty -five  dollars  a  year  as  long 
as  the  owner  of  the  building  desired,  but  was  a  mere  statement  of  the  practice 
and  intention  of  the  fire  alarm  company  in  reference  to  furnishing  the  service 
and  did  not  prevent  it  from  thereafter  modifying  or  withdrawing  the  privilege. 

In  order  that  a  contract  shall  be  interpreted  to  be  perpetually  obligatory  upon 
one  side,  when  there  is  no  obligation  whatever  upon  the  other  side,  the  language 
must  be  clear  and  convincing. 

Appeal  by  the  defendant,  the  Automatic  Fire  Alarm  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE, 
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entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
28th  day  of  June,  1901,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  decreeing  that  the 
defendant  maintain  the  electric  alarm  connection  between  the 
defendant's  central  office  and  the  building  No.  26  Beekman  street, 
both  in  the  city  of  New  York,  as  long  as  the  plaintiff  pays  to  the 
defendant  the  sum  of  thirty-five  dollars  a  year  therefor. 

Mijah  S.  CowleSy  for  the  appellant. 
Edward  Ha/rding^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  commenced  to  compel  the  specific  performance 
of  an  alleged  contract  between  the  plaintiff's  predecessor  and  the 
defendant,  decreeing  that  the  defendant  maintain  an  electrical  alarm 
connection,  as  then  maintained,  between  the  defendant's  central  office 
and  the  building  No.  26  Beqkman  street,  both  in  the  city  of  New 
York,  as  long  as  the  plaintiff  pays  to  the  defendant  thirty-five  dol- 
lars a  year  for  the  maintenance  of  such  connection.  The  facts  as 
they  appeared  upon  the  trial  were  substantially  as  follows :  On  the 
25th  of  January,  1889,  a  contract  was  made  by  one  Elizabeth  A. 
LeRoy,  the  plaintiff's  predecessor,  as  trustee  under  the  last  will  and 
testament  of  Herman  0.  Le  Roy,  deceased,  and  the  defendant  cor- 
poration, by  which,  for  a  consideration  of  $2,000,  the  defendant 
agreed  to  equip  the  building  No.  26  Beekman  street,  then  owned 
by  said  Le  Roy  as  such  trustee,  vrith  a  system  of  Grinnell  Sensitive 
Automatic  Sprinklers,  and  to  connect  the  alarm  system  from  said 
building  with  the  central  station  of  the  defendant  for  one  year. 
This  contract  was  signed  by  the  defendant  and  by  said  Le  Roy  as 
trustee.  Attached  to  said  contract  were  specifications  of  work^ 
signed  only  by  the  defendant,  to  which  specifications  was  added  the 
following  clause  :  "  It  is  further  understood  that  if  you  desire  us  to 
maintain  the  Alarm  System  connection  to  our  Central  Station 
longer  than  one  year,  we  will  do  so  at  an  annual  expense  to  you  of 
thirty-five  dollars  per  year." 

The  sprinkler  in  question  was  installed  and  the  connection  with 
the  central  station  was  maintained  by  the  defendant  until  the  1st  of 
May,  1900,  at  the  request  of  the  plaintiff,  who  paid  after  the  first 
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year  thirty-five  dollars  a  year  therefor.  It  further  appears  from  the 
evidence  that  connection  with  the  central  office  was  no  part  of  the 
sprinkler  system,  but  was  a  separate  and  distinct  device.  The 
defendant  refused  to  continue  the  service  of  connection  with  the 
central  station  after  the  1st  of  May,  1900,  at  the  rate  of  thirty-five 
dollars  a  year,  claiming  that  in  consequence  of  the  law  requiring  the 
removal  of  all  overhead  wires  the  company  was  unable,  by  reason  of 
the  additional  expense,  to  furnish  this  service  at  the  price  named. 
The  plaintiff  claims,  however,  that  the  paragraph  in  question  consti- 
tuted a  contract  between  the  defendant  and  the  plainti£E  by  which 
the  defendant  was  bound  to  furnish  this  connection  at  the  rate  of 
thirty-five  dollars  a  year  during  the  plaintifiPs  pleasure. 

It  is  to  be  observed  that  there  was  no  obligation  whatever  upon 
the  part  of  the  plaintiff  to  maintain  this  connection  and  to  pay 
thirty-five  dollars  a  year  for  a  single  moment  after  the  expiration  of 
the  first  contract,  and  that  he  can  discontinue  it  at  any  time  when 
he  sees  fit.  In  other  words,  so  far  as  the  maintenance  of  this 
service  is  concerned,  the  contract  between  the  parties  is  entirely 
unilateral  —  obligation  upon  the  one  part  and  none  upon  the  other. 
We  do  not  think  that  any  construction  can  be  put  upon  this  para- 
graph which  would  forever  compel  the  defendant  to  the  mainte- 
nance of  this  connection.  The  sprinkler  system  was  entirely  complete 
without  the  connection  with  the  central  station.  That  was  a  mere 
additional  precaution  for  which,  after  the  first  year,  the  plaintiff 
had  agreed  to  pay  the  additional  price  so  long  as  he  was  furnished 
by.  the  defendant  at  his  request  with  the  service.  The  paragraph 
in  question  was  a  mere  statement  of  what  the  defendant's  price  was 
for  the  service.  It  formed  no  part  of  the  contract  of  installation. 
It  was  a  mere  inducing  statement  as  to  what  the  defendant's  prac- 
tice was  in  reference  to  the  maintenance  of  this  additional  connec- 
tion. It  clearly  was  not  an  agreement  upon  the  part  of  the  defend- 
ant that  it  would  be  bound  forever  to  furnish  this  connection,  no 
matter  at  what  cost  it  might  be  put  to  maintain  it ;  and  it  is  difficult 
to  see  how  the  plaintiff  could  have  understood  that  the  defendant 
was  under  an  obligation  to  him  while  he  was  under  no  obligation 
to  it. 

It  seems  to  us  that  in  order  that  a  contract  shall  be  interpreted  to 
be  perpetually  obligatory  upon  one  side,  where  there  is  no  obliga* 
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tion  whatever  upon  the  other,  the  language  must  be  clear  and  con- 
vincing. It  may  undoubtedly  have  been  the  expectation  of  both 
parties  that  this  service  would  continue.  But  it  is  perfectly  apparent 
that  the  paragraph  under  consideration  was  a  mere  statement  of 
what  the  intentions  of  the  defendant  were  in  regard  to  the  cost  of 
keeping  up  this  central  connection  in  the  future.  It  was  in  no  way 
of  such  a  character  that  the  defendant  had  not  the  right  to  alter  its 
terms  or  to  withdraw  the  privilege ;  and  it  cannot  be  otherwise  con- 
strued than  as  a  mere  statement  of  the  terms  upon  which  it  expected 
in  the  future  to  be  able  to  furnish  this  service.  Such  being  the 
conditions,  they  were  far  from  binding  the  defendant  to  a  perpetual 
contract  in  respect  to  which  the  plaintiff  was  under  no  obligation 
whatever. 

We  think,  therefore,  that  the  judgment  of  the  court  below  was 
erroneous  and  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Pattebson,  O'Brien  and  Laughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event 


^^^      8^    Rudolph  Louis  Blumenthal  and  Others,  Doing  Business  under  the 
~iQ— — 560|        ^i^™  Name  and  Style  of  Manhattan  Mills,  Respondents,  v. 
83___485|       Amos  L.  Pbesoott  and  C.  Oscar  LmLEFiELD,  Appellants. 

Zandlord  and  tenant  ^injury  to  goodt  from  a  roof  being  inauffleienUp  protected 
while  being  repaired  after  a  fire— right  of  a  eub-leeeee  to  recover  from  hie  leeaor, 
although  the  repairs  are  made  by  the  owner  of  the  building  —agency  —  meaeure  of 


The  Le  Conte  estate  demised  certain  premises  to  the  firm  of  Prescott  &  Co.  by  a 
lease,  which  contained  the  following  clause: 

"  Said  parties  of  the  second  part  further  covenant  that  they  wUl  not  assign 
this  lease  nor  make  any  alteration  in  said  premises  without  the  written  consent 
of  the  said  parties  of  the  first  part  under  the  penalty  of  forfeiture  and 
damages.'' 

**  And  it  is  further  agreed  between  the  parties  to  these  presents  that  in  case 
the  building  or  buildings  erected  on  the  premises  hereby  leased  shall  be  par* 
tially  damaged  by  fire,  the  same  shall  be  repaired  as  speedily  as  possible  at  the 
expense  of  the  said  parties  of  the  first  part." 
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*'  And  it  is  furtlier  understood  and  agreed  that  all  repairs  that  may  become 
necessary  to  or  about  said  building,  steam  engine  and  elevators,  during  the 
term  hereby  granted  (except  repairs  to  the  roof),  shall  be  made  and  paid  for 
by  the  said  parties  of  the  second  part." 

Prescott  &  Co.  subsequently  sub-let  the  premises  to  a  firm  known  as  the  Manhat- 
tan Mills,  the  sub-lease  also  containing  the  provisions  above  quoted.  The 
course  of  dealing  between  the  Manhattan  Mills  and  Prescott  &  Co.  was  such 
that  when  occasion  arose  for  repairs,  which  the  landlord  was  bound  to  make, 
the  Manhattan  Mills  were  referred  to  £.  H.  Ludlow  &  Co.,  who  were  the 
agents  of  the  Le  Conte  estate,  and  the  repairs  were  then  made  through  the 
agency  of  Ludlow  &  Co.  The  communications  between  the  Manhattan  Mills 
and  Prescott  &  Co.  were  through  an  employee  of  the  latter  firm,  named  Miller. 

During  the  term  of  the  sub-lease  a  fire  occurred  upon  the  premises,  which  burned 
a  large  hole  in  the  roof.  Neither  of  the  members  of  the  firm  of  Prescott  &  Co. 
was  within  the  State  of  New  York  at  the  time  the  fire  occurred,  and  the  Man* 
hattan  Mills,  as  claimed  by  them,  gave  personal  notice  of  the  fire  to  Miller, 
who  represented  Prescott  &  Co.  in  their  absence.  They  also  gave  notice  of  the 
fire  to  Ludlow  &  Co.,  and  the  latter  undertook  to  make  the  necessary  repairs, 
employing  a  contractor  for  that  purpose.  The  contractor  began  his  work  on 
Friday,  and  on  Saturday  left  the  roof  in  an  unfinished  condition,  and  without 
taking  proper  precautions  to  cover  the  hole  therein.  Rain  storms  occurred  on 
the  following  Sunday  and  Monday,  and  goods  belonging  to  the  Manhattan 
Mills  were  damaged  in  consequence  thereof. 

In  an  action  brought  by  the  Manhattan  Mills  against  Prescott  &  Co.  to  recover 
for  the  damage  thus  done  to  the  goods,  it  was 

Edd,  that,  as  it  appeared  that  the  defendants  had  constituted  Ludlow  &  Co.  their 
representative  for  the  purpose  of  carrying  out  the  obligations  of  their  lease  to 
the  plaintiffs,  and  Ludlow  &  Co.  had  undertaken  to  make  the  repairs  through 
the  medium  of  a  contractor,  it  was  immaterial  whether,  upon  a  strict  interpre- 
tation of  the  covenants  of  the  lease,  it  was  the  duty  of  the  plaintiffs  to  repair 
at  the  defendants'  expense,  or  whether  it  was  the  duty  of  the  defendants  to 
make  the  repairs  in  the  first  instance; 

That  the  defendants  had  created  a  privity  between  themselves  and  the  person 
who  made  the  repairs,  when  they  referred  the  plaintiffs  to  Ludlow  &  Co.  as 
agents  of  the  Le  Conte  estate; 

That  the  defendants  were  liable  for  any  negligence  on  the  part  of  the  contractor 
employed  by  the  Le  Conte  estate; 

That,  the  injury  to  the  building  being  susceptible  of  quick  and  easy  reparation, 
and  the  contractor  having  been  negligent,  the  plaintiffs  were  entitled  to  recover 
the  damages  for  the  injury  done  to  their  goods,  and  not  simply  the  difference 
between  the  rental  value  of  the  premises  as  they  were  and  their  rental  value  as 
they  would  have  been  if  repaired  in  accordance  with  the  landlord's  covenant. 

Appeal  by  the  defendants,  Amos  L.  Prescott  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
App.  Dit.— Vol.  LXX.        36 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2lBt  day 
of  October,  1901,  upon  the  report  of  a  referee. 

Herbert  J.  Hindes^  for  the  appellants. 
John  Boga/rt^  for  the  respondents. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  from  the  defendants  damages 
for  injuries  to  goods,  the  pi-operty  of  the  plaintiffs,  claimed  to  have 
been  caused  by  the  negligence  of  the  defendants,  who  were  their 
landlords.  In  June,  1896,  Harriett  Q.  Le  Conte,  as  trustee,  etc.,  and 
Kobert  G.  Le  Conte,  parties  of  the  first  part,  executed  a  lease  of 
the  premises  No.  11  Jay  street,  in  the  city  of  New  York,  to  the 
defendants,  composing  the  firm  of  J.  L.  Prescott  &  Co.,  parties  of 
the  second  part.  The  said  lease,  amongst  other  things,  contained 
the  following  clauses : 

"  Said  parties  of  the  second  part  further  covenant  that  they  will 
not  assign  this  lease  nor  make  any  alteration  in  said  premises 
without  the  written  consent  of  the  said  parties  of  the  first  part 
under  the  penalty  of  forfeiture  and  damages." 

^^  And  it  is  further  agreed  between  the  parties  to  these  presents 
that  in  case  the  building  or  buildings  erected  on  the  premises  hereby 
leased  shall  be  partially  damaged  by  fire,  the  same  shall  be  repaired 
as  speedily  as  possible  at  the  expense  of  the  said  parties  of  the  first 
part." 

'^  And  it  is  further  understood  and  agreed  that  all  repairs  that  may 
become  necessary  to  or  about  said  building,  steam  engine  and  ele- 
vators during  the  term  hereby  granted  (except  repairs  to  the  roof), 
shall  be  made  and  paid  for  by  the  said  parties  of  the  second  part." 

On  the  9th  day  of  December,  1898,  the  defendants  leased  said 
premises  to  the  plaintiffs  for  the  period  of  five  years  and  four 
months,  commencing  January  1,  1899,  the  said  lease  also  containing 
the  provisions  above  quoted.  On  the  8d  day  of  August,  1900,  a  fire 
took  place  on  the  premises,  which  was  limited  to  the  rear  of  the 
building,  burning  a  large  hole  in  thereof.  From  about  August 
third  up  to  Friday,  August  tenth,  the  fire  department  had  charge  of 
that  portion  of  the  demised  premises  which  was  injured  by  the  fire 
and  kept  the  roof  covered.     Upon    the   last-mentioned   day  one 
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Scherer,  a  contractor,  and  his  men  undertook  to  make  repairs  to  the 
roof.  Before  such  repairs  were  completed,  and  while  the  premises 
remained  open,  rainstorms  occurred  on  Sunday  and  Monday,  August 
twelfth  and  thirteenth,  causing  damage  to  tlie  plaintiffs'  goods. 
The  claim  is  that  Scherer  and  his  workmen  left  the  roof  on  Satur- 
day, August  eleventh,  in  an  unfinished  condition,  and  without  tak- 
ing any  proper  precaution  to  protect  it  from  rain,  and  it  is  to  recover 
for  the  alleged  damage  to  the  goods  of  the  plaintiffs  that  this  action 
is  brought. 

It  is  claimed  upon  the  part  of  the  defendants  that  no  liability 
attached  to  them  for  the  damage  sustained  by  the  plaintiffs,  because : 
First.  The  defendants  were  not  absolutely  bound  to  repair. 
Seco7id.  The  plaintiffs  failed  to  give  notice  to  the  defendants  of 
the  damage  to  the  roof  and  to  repair. 

Third.  It  was  the  duty  of  the  plaintiffs  to  repair  at  the  defend- 
ants' expense  or  move  out  of  the  premises  if  the  defendants  failed 
to  repair  agreeably  to  their  covenant. 

Fov/rih.  There  was  no  privity  between  the  defendants  and  the 
person  who  made  the  repairs. 

Fifth.  The  repairs  were  not  negligently  done. 
And,  sixth^  the  plaintiffs  were  guilty  of  contributory  negligence. 
The  referee  has  found,  and  we  think  that  there  was  evidence 
sufficient  to  justify  the  finding,  that  the  course  of  dealing  between 
the  defendants  and  the  plaintiffs  had  been  that,  when  occasion  arose 
for  repairs  which  the  landlords  were  liable  to  make,  the  plaintiffs 
had  been  referred  to  E.  H.  Ludlow  &  Co.,  who  were  the  agents  of 
the  Le  Conte  estate,  and  that  such  repairs  were  then  made  through 
the  agency  of  Ludlow  &  Co.,  and  that  the  communications  had  by 
the  plaintiffs  with  the  defendants  were  principally  through  an 
employee  of  the  defendants  of  the  name  of  Miller,  who,  the  referee 
found,  represented  the  defendants  in  their  absence. 

It  farther  appears  that  at  the  time  of  the  occurrences  in  question 
neither  of  the  defendants  was  in  the  city  of  New  York,  or  the 
State  of  New  York,  one  of  them  being  in  the  Yellowstone  Park 
and  the  other  in  the  State  of  Maine.  Under  these  circumstances,  it 
was,  of  course,  impossible  for  the  plaintiffs  to  give  notice  of  the 
occurrence  of  the  fire  to  the  defendants  personally.  There  is  evi- 
dence that  personal  notice  was  given  to  Miller  of  the  fire.    It  is 
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true  that  he  denies  it ;  but  that  he  was  aware  of  the  happening  of 
the  fire  is  apparent  from  the  fact  of  his  having  received  a  letter 
addressed  to  J.  L.  Prescott  &  Co.  from  E.  H.  Ludlow  &  Co., 
which  he  had  opened  and  read,  and  then  forwarded  to  the 
plaintiffs. 

It  further  appeared  that  Ludlow  &  Co.,  in  pursuance  of  the 
practice  which  had  been  suggested  by  the  defendants,  were  notified 
of  the  fire,  and,  in  accordance  with  the  obligations  of  the  lease,  they 
undertook  to  make  the  repairs. 

It  seems  to  us,  therefore,  that  the  first  objection  is  clearly  not 
well  taken,  because  the  plaintiffs  did  everything  which  it  was 
incumbent  upon  them  to  do  in  order  to  give  the  defendants  notice 
of  the  fire,  so  that  the  proper  repairs  might  be  made.  Miller,  who 
was  the  representative  of  the  defendants,  certainly  in  their  absence, 
had  notice  of  the  fire ;  and  Ludlow  &  Co.,  the  parties  to  whom  the 
plaintiffs  were  referred  whenever  there  was  a  question  of  repairs  to 
be  done  under  the  lease  by  the  landlords,  also  had  notice.  And 
further,  Ludlow  &  Co.  undertook  to  perform  the  duty  of  making 
these  repairs,  admitting  themselves  obligated  so  to  do  by  the  terms 
of  the  lease  to  the  defendants.  Under  these  circumstances,  it  is 
apparent  that  the  defendants  had  constituted  Ludlow  &  Co.  their 
representatives  for  the  purpose  of  carrying  out  the  obligations  of 
their  lease  to  the  plaintiffs;  and  they  having  undertaken  to  do  these 
repairs  in  this  manner,  it  is  entirely  immaterial,  so  far  as  this  case 
is  concerned,  whether  upon  a  strict  interpretation  of  the  cove- 
nants in  the  lease  it  was  the  duty  of  the  plaintiffs  to  repair  at  the 
defendants'  expense,  or  whether  it  was  the  duty  of  the  defendants 
to  make  the  repairs  in  the  first  instance.  Tliis  also  makes  imma- 
terial the  objection  that  there  was  no  privity  between  the  defend- 
ants and  the  person  who  made  the  repairs.  The  defendants  had 
created  such  privity  when  they  referred  the  plaintiffs  to  Ludlow  & 
Co.,  as  agents  of  the  Le  Conte  estate  in  reference  to  the  sub- 
ject of  repairs  to  be  made  under  the  clause.  It  is,  of  course, 
readily  to  be  understood  why  this  reference  was  made.  While 
the  defendants  were  bound  to  make  certain  repairs  for  the  plain- 
tiffs, the  Le  Conte  estate  was  bound  to  make  the  repairs  for  tke 
defendants ;  and  thus,  in  order  to  avoid  the  necessity  of  their  com- 
jnunicating  with  Ludlow  &  Co.,  the  defendants  instructed  the 
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plaintiflEs  to  do  so  directlj'^ ;  and,  the  plaintiffs  having  acted  upon 
this  instraction,  it  is  too  late  now  for  the  defendants  to  claim  that 
there  was  no  privity  between  themselves  and  the  contractor  employed 
by  the  Le  Conte  estate  to  make  the  repairs.  They  handed  over 
this  business  to  the  Le  Conte  estate,  and  the  estate  consented, 
and  in  so  doing,  so  far  as  the  plaintiffs  were  concerned,  Ludlow  & 
Co.  were  acting  as  the  agents  of  the  defendants,  and  the  defendants 
were  liable  for  whatever  the  estate  did  in  the  carrying  out  of  the 
defendants'  contract  with  the  plaintiffs.  Of  course,  this  whole  posi- 
tion depends  upon  the  fact  that  this  reference  was  made,  and  that 
the  defendants  had  held  out  Miller  as  being  authorized  to  act  for 
them  in  respect  to  this  matter.  We  do  not  see  how  tiie  referee 
could  come  to  any  other  conclusion  than  that  Miller  was  the  repre- 
sentative of  the  defendants,  as  we  have  already  said,  certainly  during: 
their  absence  from  the  State.  This  being  the  case,  the  question  of 
an  independent  contractor  in  no  way  enters  into  the  discussion.  The 
defendants,  if  not  bound  in  the  first  instance,  assumed,  by  their  repre- 
sentative the  Le  Conte  estate,  to  make  repairs.  If  they  did  so,  they 
were  bound  to  make  them  with  diligence  and  care.  They  could 
choose  their  own  method  of  doing  the  work.  They  could  do  it 
themselves,  or  they  could  make  a  contract  with  others  to  do  it.  But 
whichever  method  they  adopted,  the  doing  of  the  work  was  their 
act.  They  were  simply  fulfilling  their  contractual  obligations  to 
the  plaintiffs,  who  had  no  interest  in  the  manner  of  its  being  done, 
or  by  whom.  The  case  is  absolutely  different  from  one  in  which  a 
claim  is  made  by  a  stranger  for  damage  caused  by  negligence  in  the 
performance  of  work. 

It  is  also  claimed  that  the  plaintiffs  were  guilty  of  contributory 
negligence,  in  that,  knowing  that  their  merchandise  was  exposed  to 
damage  or  injury  from  storms,  they  left  it  to  this  hazard,  and,  there- 
fore, they  cannot  recover  from  any  one,  not  even  the  owner  of  the 
property,  who  made  the  repairs;  and  our  attention  is  called  to 
various  cases  where  the  landlord  was  under  a  covenant  to  repair, 
and  it  Was  held  that  where,  the  landlord  having  failed  to  comply 
with  his  covenant  to  repair,  the  tenant  leaves  his  goods  subject  to 
the  action  of  the  weather,  he  cannot  recover  for  the  damages  sus- 
tained in  consequence  of  a  storm.  But  those  cases  have  no  applica- 
tion to  the  one  at  bar.    Here  the  landlords,  representing  the  def end- 
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^nts,  were  in  the  act  of  performing  their  covenants,  and  were 
making  the  repairs,  and  it  was  in  consequence  of  the  negligent  man- 
ner in  which  the  work  was  conducted  that  the  injury  occurred.  It 
is  true  that  the  proof  shows  that  the  plaintiffs  knew  tliat  this  roof 
was  not  secured  as  it  should  have  been  when  the  contractor  quitted 
work  on  the  Saturday  preceding  the  Sunday  and  Monday  when  it 
rained ;  but  the  plaintiffs  had  no  reason  to  suppose  that  when  the 
fitorm  came  up  the  contractor  would  not  take  means  to  protect  the 
roof  which  he  knew  he  had  left  open.  It  is  entirely  different  from 
a  case  where  the  tenant  knew  that  his  landlord  was  not  going  to 
perform  his  covenant  and  he  deliberately  allowed  his  goods  to  be 
destroyed  The  whole  difficulty  in  the  case  was  that  the  carpenters 
^id  not  get  their  work  done.  The  evidence  shows  that  the  man 
'who  was  to  put  on  the  tar  roof  and  make  the  roof  watertight  was 
^^here  ready  to  do  the  work  and  would  have  completed  it  on  Sat- 
urday had  the  carpenters  had  their  part  of  the  work  in  condition. 

It  is  further  claimed  on  the  part  of  the  defendants  that  the 
repairs  were  not  negligently  done.  The  point  needs  no  discussion ; 
the  circumstances  attending  the  making  of  the  repairs  speak  loudly 
enough  to  answer  this  proposition. 

The  claim  made  by  the  defendants,  that  the  rule  of  damages 
adopted  by  the  referee  was  an  improper  one,  and  that  he  should 
have  allowed  only  the  difference  between  the  rental  value  of  the 
premises  as  they  were  and  their  rental  value  as  they  would  have 
been  if  repaired  in  accordance  with  the  landlords'  covenant,  is 
clearly  untenable.  The  plaintiffs  were  not  bound  to  abandon  the 
lease  because  of  the  damage  to  the  building  which  occurred.  It 
was  susceptible  of  quick  and  easy  reparation.  It  was  the  duty  of 
the  defendants  to  make  the  repairs  in  a  manner  which  would  pro- 
tect the  plaintiffs  from  loss ;  and  if  that  work  was  so  negligently 
carried  out  that  the  plaintiffs'  goods  were  damaged  by  water,  there 
is  no  reason  why  they  should  not  be  allowed  to  recover  the  damages 
they  have  sustained. 

The  judgment  must  be  affirmed,  with  costs. 

Pattebson,  O'Brien  and  Latjohlin,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


MATTER  OF  KIPP.  567 

App.  Div.]  FiBST  Department,  April  Term,  1903. 

I    70         56?| 
In  the  Matter  of  the  Petition  of  Herman  H.  Kipp,  Respondent,  |e  78      ^4661 

for  an  Order  Directing  the  Payment   of  Funeral  Expenses  by 

Henby    B.  Wbssblman,    Temporary    Administrator,    etc.,  of 

Chablottb  Milleb,  Deceased,  Appellant. 

Jirferefuse  of  a  daim  for  funeral  wpensa-^-tubdivmon  8  of  section  2729  of  the  Code 
of  Civil  Procedure  applies  to  dainu  previoudy  accruing — an  obfection  to  the  con* 
ttitutiondlity  of  an  act  is  not  first  available  upon  €tppeal. 

Subdivision  8  of  section  2729  of  the  Code  of  Civil  Procedure,  added  by  chapter 
298  of  the  Laws  of  1901,  relating  to  the  collection  of  a  claim  for  the  funeral 
expenses  of  a  decedent,  is  a  mere  regulation  of  a  form  of  procedure  and  applies 
to  a  claim  which  accrued  before  the  subdivision  became  operative. 

The  objection  that  such  subdivision  violates  the  constitutional  provision  that 
trial  by  jury  in  all  cases  in  which  It  has  heretofore  been  used  shall  remain 
inviolate  forever,  is  not  available  for  the  first  time  upon  an  appeal  from  an 
order  of  reference  made  pursuant  to  such  subdivision. 

Appeal  by  Henry  B.  Wesselman,  temporary  administrator,  etc., 
of  Charlotte  Miller,  deceased,  from  an  order  of  the  Surrogate's 
Court  of  the  county  of  New  York,  entered  in  said  Surrogate's 
Court  on  the  26th  day  of  December,  1901,  referring  the  matter  to  a 
referee  to  take  proof  as  to  the  claim  of  the  petitioner  and  to  report 
the  same  to  the  court  with  his  opinion  thereon. 

Bertram  L.  Krcma^  for  the  appellant. 

Peter  Cooky  for  the  respondent. 

Van  Bbunt,  P.  J. : 

The  services  were  performed  and  the  materials  furnished  for 
which  this  claim  is  made  on  or  about  the  19th  of  March,  1901,  and 
the  claim  was  presented  to  the  temporary  administrator  on  the  17th 
of  June,  1901 ;  and,  pursuant  to  the  authority  conferred  by  section 
2729  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  293 
of  the  Laws  of  1901,  which  went  into  effect  September  1,  1901,  the 
Surrogate's  Court  on  the  26th  of  December,  1901,  made  the  order 
in  question. 

It  is  objected  by  the  appellant  that  the  holder  of  a  claim  for  funeral 
expenses  is  not  a  creditor,  nor  a  person  interested  in  the  estate, 
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within  the  meaning  of  those  terms  as  used  in  section  2727  of  the 
Code;  and  that  as  the  amendment  to  section  2729,  constituting 
subdivision  8  thereof,  went  into  effect  on  September  1, 1901,  it  is 
not  applicable  to  the  matter  at  bar,  as  the  claim  accrued  before  the 
amendment  became  operative.  It  seems  to  be  sufficient  to  saj  upon 
this  point  that  the  amendment  of  section  2729  was  a  mere  regula- 
tion of  procedure ;  and  it  is  a  well-settled  rule  that  no  matter  when 
a  claim  maj  mature,  the  form  of  procedure  provided  for  bj  the 
law  for  its  collection  at  the  time  the  proceeding  for  collection  is 
commenced  must  be  the  one  adopted,  and  consequently  the  claim- 
ant was  required,  at  the  time  at  which  he  presented  his  application, 
to  proceed  in  the  manner  then  provided  by  the  law  for  enforcing 
its  collection. 

It  is  further  urged  that  chapter  293  of  the  Laws  of  1901,  consti- 
suting  subdivision  3  of  section  2729  of  the  Code,  is  in  violation  of  the 
constitutional  provision  that  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate  forever.  (Art.  1,  §  2.) 
It  is  not  necessary  to  discuss  this  question  upon  this  application,  for 
the  reason  that  it  does  not  appear  that  any  such  objection  was  taken 
in  the  court  below.  If  the  party  desired  to  avail  himself  of  an  objec- 
tion of  this  kind,  he  was  bound  to  do  so  before  the  court  entered  upon 
the  disposition  of  the  case  as  provided  for  by  subdivision  3  of  sec- 
tion 2729.  It  is  too  late  to  raise  that  question  for  the  first  time 
upon  appeal  from  the  order  which  was  made  pursuant  to  the  pro- 
visions of  that  section. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Pattbeson,  O'Brien  and  Laughlik,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Hbnbt  a.  Wolff,  Appellant,  v.  Henry  B.  Lockwood  and  Others, 
as  Copartners  Doing  Business  under  the  Firm  Name  of  Lock- 
wood,  HuBD  &  Co.,  Kespondents. 

Unauthorieed  sale  hy  a  broker  of  a  customer's  itock  —  measure  of  damages. 

Where  stock,  carried  bj  a  firm  of  stock  brokers  for  a  client  upon  margins,  has 
been  sold  by  the  brokers  without  the  consent  of  the  client,  at  a  time  when  the 
brokers  held  sufficient  margins  to  protect  the  stock  from  arbitrary  sale,  the 
client's  measure  of  damages  is  the  difference  between  the  price  at  which  the 
stock  was  sold  and  the  highest  market  price  brought  by  such  stock  within  a 
reasonable  time  after  the  sale. 

Appeal  by  the  plaintiff,  Henry  A.  Wolflf,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  26th  day  of  July, 
1901,  upon  the  report  of  a  referee. 

Lewis  H,  Freedmauy  for  the  appellant. 

Edwin  C,  Ward^  for  the  respondents. 

Patterson,  J. : 

The  judgment  from  which  this  appeal  is  taken  was  entered  upon 
the  report  of  a  referee  in  favor  of  the  defendant  dismissing  the 
complaint  and  allowing  a  recovery  upon  a  counterclaim.  The  trans-  . 
actions  between  the  plaintiff  and  the  defendants  out  of  which  their 
respective  demands  arose  consisted  of  dealings  in  stocks.  The  plain- 
tifiTs  claim  is  based  upon  allegations  that  the  defendants,  as  brokers, 
were  employed  by  him  to  buy  and  sell  shares  on  his  account ;  that 
there  were  two  accounts  with  the  defendants  standing  in  his  name, 
known,  respectively,  as  accounts  No.  1  and  No.  2;  that  on  account 
No.  1  no  transactions  were  had  after  February  7,  1898,  and  he 
claims  further  that  on  account  No.  2  a  balance  apparently  due  from 
him  to  the  defendants  was  paid  by  the  check  of  a  third  party.  The 
claim  of  the  defendants  is,  in  substance,  that  the  transactions  of  the 
plaintiflE  with  them  extended  beyond  February  7, 1898,  and  included 
items  of  stock,  the  purchase  of  which  on  the  plaintiff's  account 
is  now  repudiated  by  him.  The  determination  of  the  issues  arising 
upon  the  transactions  contained  in  account  No.  1  depends  upon  the 
authority  of  the   defendants  to  charge  the  plaintiff  with  certain 
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alleged  purchases  made  by  them  on  his  behalf.  All  the  stocks  bought 
or  held  by  the  defendants  for  the  plaintiff  were  carried  on  margins. 
The  referee  found  that  on  the  14:th  day  of  February,  1898,  the 
defendants  were  carrying  on  the  plaintiff's  account  1,600  shares  of 
stock  on  which  the  margins  had  become  exhausted;  that  the 
defendants  made  due  and  reasonable  efforts  to  advise  the  plaintiff 
of  the  condition  of  his  account  and  to  secure  further  margin  from 
him ;  that  they  failed  to  receive  further  margin  and  sold  out  the 
account  on  the  fifteenth  day  of  February,  at  a  loss.  The  plain- 
tiff's contention  is  that  on  the  7th  of  February,  1898,  the  defend- 
ants were  carrying  for  him  only  1,000  shares  of  stock;  that  he 
ceased  dealing  with  them  on  his  account  ^o.  1  at  that  time,  and 
that  he  never  gave  any  orders  to  buy  stock  on  his  account  after  that 
date,  and  that  the  sale  of  his  stocks  on  the  fifteenth  of  Febru- 
ary was  unauthorized.  If  the  defendants,  by  authority  of  the  plain- 
tiff, bought  shares  on  margin  for  him  after  the  seventh  of  February, 
and  in  excess  of  the  1,000  shares  carried  for  him  on  that  date,  or  if 
the  plaintiff  ratified  purchases  of  shares  made  by  the  defendants  on 
his  account  after  the  seventh  of  February,  and  without  excuse 
failed  to  respond  to  calls  for  margin  after  being  duly  advised,  then 
the  plaintiff  was  not  entitled  to  recover. 

All  the  transactions  had  by  the  plaintiff  with  the  defendants  were 
by  orders  given  through  one  Eanger.  The  referee  has  found  that 
Hanger  was  an  employee  of  the  defendants  whose  business  it  was  to 
solicit  accounts  for  the  firm  and  that  he  received  a  salary  for  so 
doing ;  that  while  in  such  employment  Ranger  secured  the  account 
of  the  plaintiff  for  the  defendants,  and  plaintiff  authorized  a  num- 
ber of  transactions  on  said  account,  giving  his  orders  through 
Hanger,  who,  in  addition  to  those  authorized,  sent  other  orders  to 
buy  and  sell  stocks  on  account  of  the  plaintiff  of  which  the  plaintiff 
was  ignorant;  but  the  referee  also  found  that  those  transactions 
were  executed  in  good  faith  by  the  defendants,  who  did  not  know, 
and  had  no  reason  to  know,  that  they  were  unauthorized. 

The  evidence  fully  sustains  the  contention  that  through  all  those 
transactions  Ranger  was  the  agent  of  the  defendants  and  not  of  the 
plaintiff.  The  dealings  of  the  plaintiff  with  Ranger  as  the  repre- 
sentative of  the  defendants  must  stand  respecting  account  No.  1 
upon  the  same  footing  as  to  their  liability  as  if  the  plaintiff  had 
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dealt  directly  with  the  defendants.  The  shares  with  which  he  is 
sought  to  be  charged  by  the  defendants  over  and  above  the  1,000 
which  they  were  carrying  can  be  no  other  than  the  600,  the  pur- 
chase of  which  on  his  account  the  plaintiff  disclaims.  The  referee 
has  found  that  the  plaintiff  must  bear  the  loss  arising  from  the 
purchase  and  sale  of  these  600  shares,  because  of  his  neglect  in  the 
transactions  and  because  the  defendants  themselves  were  free  from 
negligence,  and  this  conclusion  requires  an  examination  of  the 
evidence  to  ascertain  what  was  the  situation  and  what  were  the  acts 
of  the  parties  concerning  the  account  No.  1. 

Eliminating  from  that  account  those  600  shares,  we  find  that  on 
the  15th  of  February,  1898,  the  day  upon  which  the  stock  was  sold, 
there  was  a  margin  upon  1,000  shares  of  $1,770  and  the  referee 
very  properly  states  in  his  opinion  that  if  the  plaintiff's  contention 
is  correct,  his  account  was  suflSciently  margined  to  protect  it  from 
an  arbitrary  sale,  while  if  the  defendants'  contention  is  correct,  they 
•were  unquestionably  justified  in  selling  out  the  account,  provided 
they  had  performed  their  obligation  in  giving  notice.  We  are 
unable  to  gather  from  all  the  evidence  a  satisfactory  reason  why,  as 
an  original  proposition,  the  plaintiff  should  be  charged  with  the 
fraud  of  Elanger  upon  his  principals,  or  with  the  consequences  of 
the  impositition  he  practiced  upon  them.  It  is  conceded  that  he 
had  no  direct  transactions  with  the  defendants.  Banger  was 
employed  by  them  to  solicit  and  take  orders  from  customers.  The 
defendants  put  Kanger  in  the  position  which  enabled  him  to 
deceive  them,  and  as  his  agency  was  solely  for  them  it  is  apparent 
that  if  no  other  element  is  introduced  in  the  case  those  who  were 
invited  by  the  defendants  to  deal  with  him  on  their  account  should 
not  be  made  to  suffer  for  his  transgressions.  Good  faith  or  honesty 
of  purpose  on  the  part  of  the  defendants  in  buying  these  stocks  and 
charging  them  to  the  plaintiff  does  not  affect  the  question.  The 
defendants  may  have  believed  that  the  plaintiff  had  ordered  the 
purchase  of  the  additional  shares,  but  that  would  give  them  no 
right,  unless  the  plaintiff  did  something  to  confirm  that  belief  or 
acted  in  such  a  way  as  to  justify  it  and  to  subject  them  to  some  loss 
in  consequence  of  such  acts  of  confirmation.  The  defendants  con- 
tend that  such  was  the  case.  They  claim  that  accounts  were 
furnished  from  day  to  day  to  the  plaintiff  of  the  transactions  he 


Digitized  by 


Google 


572  WOLFF  v.  LOCKWOOD. 

First  Dbpabtment,  April  Term,  1902.  [Vol.  70. 

now  repudiates;  that  the  ordinarj  notifications  were  sent  to  him 
at  the  address  given  by  him ;  that  he  paid  no  attention  to  those 
notices,  and  that,  therefore^  they  were  justified  in  believing  that 
the  orders  for  the  purchase  emanated  from  him,  and  that  they 
were  thus  prevented  from  taking  such  steps  as  would  have  been 
appropriate  to  save  themselves  from  loss  had  they  been  notified 
that  Ranger  had  no  authority  to  give  the  orders  for  these  repu- 
diated purchases.  The  course  of  dealings  established  between  the 
parties  was  the  following :  The  account,  referring  now  to  account 
No.  1,  was  originally  opened  at  the  solicitation  of  Ranger  and  by 
a  transfer  to  the  defendants  of  an  account  which  the  plain- 
tiff had  had  with  another  firm  of  brokers.  The  defendants 
conducted  their  business  at  their  office  at  44  and  46  Broad- 
way in  the  city  of  New  York.  Ranger,  their  agent,  transacted 
his  business  at  the  Waldorf-Astoria  Hotel  in  the  city  of  New 
York ;  orders  were  given  to  him  by  the  plaintiff  and  were  then 
transmitted  by  telephone  to  the  defendants'  principal  office  on 
Broadway,  and  the  orders  were  then  executed  in  the  customary 
way.  On  the  day  on  which  each  order  was  executed,  a  memo- 
randum showing  the  transaction  was  sent  in  the  usual  way  to 
the  customer.  The  plaintiff  had  stated  that  his  address  was  the 
Reform  Club  in  the  city  of  New  York.  There  is  no  reason  to 
doubt  that  on  each  occasion  on  which  an  order  was  given  by  Ranger 
for  the  account  of  the  plaintiff,  whether  such  order  were  genuine  or 
spurious,  the  usual  notification  was  sent  to  the  Reform  Club.  The 
plaintiff  swears  that  he  received  no  such  notices.  The  evidence 
upon  this  subject  is  in  such  a  condition  that  we  are  unable  to  hold 
that  the  plaintiff  was  bound  to  these  unauthorized  purchases  by 
reason  of  inattention  to  those  notices.  But  the  contention  of  the 
defendants  is  further  to  the  effect  that  on  the  fourteenth  day  of 
February,  the  day  before  they  closed  the  plaintiff's  account,  they 
sent  to  him  notices,  the  delivery  of  which  at  the  Reform  Club  is 
proven,  that  the  margins  upon  his  account  were  exhausted,  and  in 
that  notice  it  was  specifically  mentioned  that  they  were  carrying 
for  him  1,600  shares  of  stock.  That  notice  is  in  the  following 
words :  "  At  the  closing  prices  your  account  is  short  and  during  the 
day  we  have  endeavored  to  communicate  without  success.  Will 
you  kindly  send  us  $1,000  at  least  by  the  opening  to-morrow  to 
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protect  your  stocks,  and  another  $1,000  as  additional  margin  if  you 
wish  to  carry  them.  You  are  long  800  shares  Penna.,  300  Northern 
Pac.  Pf.,  Union  Pacific  Pfd.  and  200  B.  &  O.  S.  W.  Pfd."  The 
reference  is  undoubtedly  to  300  shares  each  of  Northern  Pacific 
and  Union  Pacific  stock.  The  plaintifE  swears  that  he  never 
received  tiiis  notice,  but  at  all  events,  on  the  fifteenth  of  February, 
the  defendants  sold  out  the  plaintiffs  account,  and  they  again  sent 
by  special  messenger  a  notification  to  the  plaintiff,  wlio  again  swears 
he  never  received  it,  although  this  notice  as  well  as  the  one  the  day 
before  was  proved  to  have  been  delivered  by  a  special  messenger 
at  the  Reform  Club. 

All  this  might  have  been  satisfactory  evidence  to  bind  the  plain- 
tiff to  an  account  by  which  he  was  charged  with  the  1,600  shares, 
and  which  would  have  been  sufficient  as  a  notification  to  him  that 
his  margins  were  exhausted  and  his  stock  would  be  sold  unless  the 
margin  was  kept  up,  if  the  inference  could  fairly  be  drawn  that  the 
plaintiff  actually  received  these  notices  and  there  were  nothing 
furtlier  in  the  case  to  show  that  he  was  not  concluded  by  them  and 
their  contents.  On  the  fifteenth  day  of  February,  the  daiy  on 
which  the  account  was  closed,  the  plaintiff  had  a  conversation  over 
the  telephone  with  a  Mr.  Eelly,  one  of  the  defendants,  and  he  asked 
for  Ranger.  That  communication  was  opened  by  the  plaintiff  in 
consequence  of  a  letter  he  received  that  day  from  Ranger  asking 
him  to  call  him  up  personally  at  tlie  office  of  the  defendants  in 
Broadway.  Ranger  was  not  there,  but  Eelly  informed  the  plaintiff 
that  his  stocks  had  been  sold.  The  plaintiff  swears  that  he  under- 
stood that  as  referring  to  certain  stocks  which  the  defendants  were 
carrying  for  him  and  which  he  had  authorized  or  directed  to  be 
sold  at  a  fixed  price,  and  that  he  did  not  regard  that  communication 
as  referring  to  the  whole  account.  On  the  evening  of  that  day  the 
plaintiff  saw  Ranger,  who  requested  him  to  call  next  day.  On  the 
sixteenth  the  plaintiff  had  a  convei'sation  with  Ranger  at  the 
Waldorf-Astoria  Hotel,  and  there  they  figured  up  the  margin  which 
was  in  the  defendants'  hands  on  the  plaintiffs  account,  and  it  was 
found  to  be  about  $1,600.  Ranger  then  assured  the  plaintiff  that 
his  stocks  were  secure,  but  asked  for  additional  margin  and  received 
it  in  the  shape  of  a  draft  or  check  drawn  upon  London  for  £200. 
On  the  same  day  the  plaintiff  left  the  city  of  New  York  for  Boston, 
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where  lie  remained  for  some  days  and,  on  returning,  found  that  his 
whole  account  had  been  closed  and  his  stock  sold  on  the  fifteenth. 

We  are  of  the  opinion,  upon  all  these  facts,  which  are  in  the  main 
uncontradicted,  that  the  plaintiff  might  safely  rest  upon  the  convic- 
tion that  in  dealing  with  Eanger  he  was  entitled  to  regard  him,  if  not 
as  one  of  the  defendants,  then  (as  he  was  in  fact)  the  representative 
and  agent  of  the  defendants  in  all  the  transactions  concerning 
account  No.  1,  and  that  all  that  Ranger  did  with  the  plaintiff  was 
binding  upon  the  defendants.  We  think  that  the  defendants  closed 
the  account  and  sold  the  plaintiff's  stock  without  right  on  the 
fifteenth  of  February ;  that  the  plaintiff  is  not  precluded  by  the 
notices  claimed  to  have  been  sent  to  him,  and  that  on  the  sixteenth 
although  the  day  after  the  sale),  when  the  communication  was  made 
by  Ranger,  that  the  plaintiff  had  sufficient  margin  for  the  time 
being,  and  additional  margin  was  put  up,  the  plaintiff  was  entitled 
to  believe  that  his  stocks  were  secure  and  his  account  protected. 
On  the  sixteenth  the  defendants,  through  their  agent,  were  dealing 
with  the  plaintiff  with  reference  to  a  then  existing  account,  and  the 
plaintiff  is  not  estopped  from  insisting  that  the  sale  on  the  fifteenth 
was  unauthorized,  and  he  is  not  bound  to  an  admission  that  the 
defendants  were  carrying  for  him  the  600  additional  shares  which 
they  claimed  to  have  bought  on  his  account.  On  all  the  evidence 
as  to  this  account  No.  1,  our  conclusions  are,^r^  that  the  defend- 
ants were  not  authorized  to  buy  the  600  shares  with  which  they  seek 
to  charge  the  plaintiff ;  second^  that  the  plaintiff's  account  on  the 
fifteenth  of  February  consisted  of  the  1,000  shares  upon  which  on 
that  day  there  was  sufficient  margin;  thirds  that  although  the 
defendants  may  honestly  have  believed  that  they  were  carrying 
1,600  shares  for  him  on  that  day,  and  sent  a  notice  containing  a 
statement  that  they  held  that  number  of  shares  and  that  the  margin 
was  exhausted,  nevertheless  the  plaintiff  was  not  bound  by  such 
notice,  he  having  on  the  same  day  made  the  effort  to  see  the  defend- 
ants' agent  concerning  the  matter,  and  on  the  next  day,  having  seen 
their  agent  (with  whom  the  transactions  were  had),  and  agreed  with 
him  that  the  margin  was  sufficient  to  carry  his  stock,  and  he  having 
given  to  such  agent  a  check  for  an  additional  sum  as  margin.  We 
think,  therefore,  on  this  account  No.  1  that  the  plaintiff  is  entitled  to 
recover  from  the  defendants  whatever  loss  he  sustained  by  reason  of 
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their  closing  it  out,  the  measure  of  damages  being  the  difference 
between  the  price  at  which  they  sold  his  1,000  shares  and  the  highest 
price  which  shares  of  a  similar  character  brought  in  the  market 
within  a  reasonable  time  after  the  fifteenth  of  February. 

Concerning  account  No.  2,  the  finding  of  the  referee  is  correct. 
That  was  a  speculative  account  carried  in  the  name  of  the  plaintiff, 
but  in  which  he.  Ranger  and  one  Bowles  were  jointly  interested. 
Whatever  may  have  been  the  relations  existing  between  these  three 
parties  was  a  matter  of  no  consequence  to  the  defendants  in  the 
absence  of  knowledge  on  their  part  of  the  fact  that  this  was  other 
than  just  such  an  account  as  it  purported  to  be,  namely,  one  for 
which  the  plaintiff  is  individually  responsible.  The  defendants  may 
look  to  him  for  liability  on  that  account,  and  no  fair  contest  can  be 
made  as  to  the  fact  that  the  defendants  were  entitled  to  close  that 
account  as  they  did.  A  balance  was  due  on  it  to  them.  For  a  por- 
tion of  that  balance  Bowles  gave  a  check  through  Eanger,  but  did 
not  satisfy  the  whole  indebtedness  nor  was  it  received  by  the  defend- 
ants in  extinguishment  of  that  whole  indebtedness.  Bowles  and 
Ranger  were  interested  with  the  plaintiff  in  this  account  No.  2,  and 
the  plaintiff  was  properly  held  liable  for  all  of  the  balance  of  that 
account  except  the  amount  that  had  been  paid  by  the  check  of 
Bowles  given  to  Ranger.  It  cannot  be  said  that  Ranger  was  the 
agent  of  the  defendants  with  respect  to  this  account  No.  2,  for,  by 
the  arrangement  between  the  plaintiff  and  Bowles  and  Ranger,  those 
three  were  engaged  in  transactions  in  the  very  nature  of  which 
Ranger  could  not  have  been  the  agent  of  the  defendants,  but  was, 
in  effect,  a  partner  with  the  plaintiff,  and  the  defendants  are  entitled 
to  avail  themselves  of  the  real  nature  of  the  transactions.  The  plain- 
tiff is,  therefore,  liable  for  the  balance,  and  the  amount  of  it  is  a 
proper  offset  to  any  recovery  to  which  the  plaintiff  might  be  enti- 
tled on  account  No.  1. 

The  foregoing  considerations  lead  to  a  reversal  of  the  judgment, 
and  a  direction  that  a  new  trial  be  had  before  another  referee,  with 
costs  to  appellant  to  abide  the  event. 

Van  Beunt,  P.  J.,  O'Bbibn  and  Laughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
with  costs  to  appellant  to  abide  event. 
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Minnie  G.  Glean,  by  Geobge  Dodson,  her  Guardian  ad  Litem, 
Appellant,  v.  Robebt  G.  Glean,  Eespondent. 

ConeealmefU,  by  a  hiudandfrom  hU  totfe,  of  kia  prior  unlawful  cohabitation  with 
arjother  woman — it  is  not  iuck  "fraud"  as  atUharises  the  annulment  of  ths 
marriage. 

The  concealment  by  a  husband  from  his  wife  of  the  fact  that  prior  to  his  marriage 
he  had  unlawfully  cohabited  with  another  woman  and  had  had  children  by 
her,  is  not  a  ground  for  the  annulment  of  the  nuirriage.  The  fraud  which 
will  authorize  the  annulment  of  a  marriage,  under  subdivision  4  of  section 
1748  of  the  Code  of  Civil  Procedure,  is  a  fraud  relating  to  the  essentials  of  the 

*  contract. 

Appeal  by  the  plaintiff,  Minnie  G.  Glean,  by  George  Dodaon, 
her  guardian  ad  litem,  from  an  order  of  the  Supreme  Coart,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  29th  day  of  January,  1902, 
denying  the  plaintiff's  motion  for  leave  to  serve  an  amended 
complaint. 

Maurice  Meyer^  for  the  appellant. 

Charles  O.  Steveneon^  for  the  respondent. 

Patterson,  J. : 

The  plaintiff  and  the  defendant  were  married  at  the  city  of  Kew 
York  on  the  20th  of  November,  1899.  ;ln  May,  1900,  she  brought, 
through  her  guardian  ad  lite^n^  this  a^ion  to  annul  the  marriage 
upon  allegations  that  at  the  time  of  such  marriage  the  defendant 
had  a  former  wife  then  living  to  whom  he  had  been  married  sev- 
eral years  before,  and  that  such  last-mentioned  marriage  was  in  full 
force  and  effect  at  the  time  of  the  marriage  of  herself  and  the 
defendant.  Tiie  defendant  answered,  denying  the  allegations  of 
the  complaint,  and  the  cause  being  at  issue  it  appeared  upon  the  cal- 
endar of  the  Special  Term  of  the  court  in  June,  1901,  when  upon 
the  application  of  the  plaintiff  the  trial  was  postponed  in  order  to 
enable  her  to  take  testimony,  upon  a  commission,  of  witnesses  to 
prove  the  alleged  prior  marriage  of  the  defendant.  Subsequently, 
and  in  January,  1902,  when  the  case  was  about  to  appear  again  upon 
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the  calendar  for  trial,  the  plaintiif  suggesting  that  grave  obstacles 
existed  to  her  procuring  proof  of  the  alleged  prior  marriage  of  the 
defendant,  moved  to  amend  her  complaint  by  setting  np  a  second 
cause  of  action,  and  she  obtained  an  order  to  show  cause  why  she 
should  not  be  allowed  to  serve  an  amended  complaint  containing 
such  second  and  independent  cause  of  action.  A  proposed  amended 
complaint  was  served  with  the  order  to  show  cause,  and  its  aver- 
ments are  in  substance  that  for  the  purpose  of  inducing  the  plaintiff 
to  consent  to  marriage,  the  defendant  falsely  and  fraudulently  rep- 
resented to  her  that  he  was  a  respectable  and  honorable  unmarried 
man  of  good  social  position,  and  of  good  moral  character ;  that  he 
concealed  his  real  position  and  character  from  plaintiff ;  that  he  was 
not  a  respectable  or  an  honorable  man,  or  a  man  of  good  moral 
character,  but  on  the  contrary  at  the  time  such  representations 
were  made,  and  at  the  time  of  his  marriage  to  plaintiff,  he  either 
had  been  married  to  or  had  unlawfully  cohabited  for  many  years 
with  a  woman  in  the  island  of  Cuba,  by  whom  he  had  at  least  two 
children,  such  woman  and  children  being  alive  to  defendant's  knowl- 
edge at  the  time  said  representations  were  made  and  his  marriage 
with  the  plaintiff  consummutedy  and  that  defendant  without  the 
knowledge  of  the  plaintiff  recognized  and  treated  the  woman 
in  Cuba  as  his  wife  and  his  children  by  her  as  his  own,  but 
that  he  now  denies  his  marriage  with  that  woman  ;  that  the  plain- 
tiff was  induced  to  consent  to  her  marriage  with  defendant  by  his 
said  representations,  which  she  believed  at  the  time  of  her  marriage 
to  be  true,  and  by  her  ignorance  of  the  facts  he  concealed ;  and 
that  if  the  said  representations  had  not  been  made  to  her  and  said 
concealment  had  not  been  practiced,  she  would  never  have  consented 
to  the  said  marriage.  The  court  at  Special  Term  denied  the  motion 
to  amend  the  complaint  by  allowing  a  second  cause  of  action  to  be 
set  forth,  and  from  that  order  the  plaintiff  now  appeals. 

The  general  rule  is,  that  marriage  covers  with  oblivion  antenuptial 
incontinence  and  lapses  from  virtue.  {Graves  v.  Chaves,  3  Curt. 
238 ;  Brooks  v.  Brooke,  145  Mass.  574 ;  Vati  Epps  v.  Van  Epps,  6 
Barb.  320 ;  Weatherley  v.  Weatherley,  1  Spinks  Ecc.  &  Ad.  193.)  In 
the  case  last  cited,  the  learned  Dr.  Lushington  says,  "  the  doctrine 
universally  maintained  is,  that  marriage  operates  as  an  oblivion  of 
App.  Div.— Vol.  LXX.        37 
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all  that  has  passed,  aTid  as  oblivion  of  all  that  can  pomhly  have 
occurred^  Notwithstanding  this  general  rule,  the  law  authorizes 
the  annulment  of  a  marriage  when  one  of  the  parties  to  it  has  been 
induced  to  consent,  or  enter  into  the  contract,  by  fraud.  In  the 
State  of  New  York,  that  authority  is  contained  in  the  4:th  sub- 
division of  section  1743  of  the  Code  of  Civil  Procedure,  by  which 
it  is  enacted  that  an  action  may  be  maintained  to  procure  a  judg- 
ment declaring  a  marriage  contract  void,  and  annulling  tiie  mar- 
riage where  it  appears  "  that  the  consent  of  one  of  the  parties  was 
obtained  by  force,  duress  or  fraud."  "What  amounts  to  such  a  fraud 
as  would  authorize  a  judicial  decree  annulling  a  marriage  has  not 
been  and  cannot  be  defined  in  general  terms,  but  it  has  been  regarded 
as  a  fraud  relating  to  the  essentials  of  a  contract  of  marriage,  namely, 
that  the  parties  are  competent  to  contract  and  to  fulfill  the  obliga- 
tions of  that  contract.  There  are  cases  in  the  books  in  which  the 
views  of  individual  judges  respecting  the  facts  of  particular  cases 
as  furnishing  proof  sufficient  to  annul  a  contract  on  the  ground  of 
fraud  are  set  forth,  but  our  attention  has  not  been  called  to  any 
adjudication  in  which  it  has  been  held  that  the  mere  concealment 
of  antenuptial  incontinence  and  the  consequences  thereof,  so  long 
as  they  do  not  affect  the  essentials  of  the  contract  of  marriage, 
have  been  sufficient  to  require  a  judicial  annulment  of  that  con- 
tract. In  Fish  V.  Fisk  (6  App.  Div.  432)  this  court  said  that  the 
rule  is  well  settled  that  no  fraud  will  avoid  a  marriage  which  does 
not  go  to  the  very  essence  of  the  contract,  and  which  is  not  in  its 
nature  such  a  tiling  as  either  would  prevent  the  party  from  entering 
into  the  marriage  relation,  or,  having  entered  into  it,  would  preclude 
performance  of  the  duties  which  the  law  and  custom  imposes  upon 
the  husband  or  wife  as  a  party  to  that  contract  (1  Bish.  Marr.  & 
Div.  [6th  ed.]  §§  183, 184 ;  Schouler  Husb.  &  Wife,  §  27 ;  Rm/nolds 
V.  Reynolds^  3  Allen,  605),  and  it  is  further  said  that,  within  that 
rule,  no  misconception  of  one  party  as  to  the  cha/racte7*  or  fortune  or 
temper  of  the  other,  however  brought  about,  will  support  an  allega- 
tion of  fraud  on  which  a  dissolution  of  the  marriage  contract,  when 
once  executed,  can  be  obtained  in  a  court  of  justice.  (1  Bish.  Marr. 
&  Div.  supra;  Wier  v.  StiU^  31  Iowa,  107.)  The  gist  of  the  proposed 
additional  cause  of  action  in  this  case  is  the  concealment  of  illicit 
relations  of  the  defendant  with  a  woman  prior  to  his  marriage  with  the 
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plaintiff,  for  the  alternative  allegation  that  he  was  married  to  that 
other  woman  adds  nothing  to  this  second  cause  of  action  as  that 
is  made  the  substantive  ground  of  relief  in  the  complaint  as  it  now 
stands. 

It  is  not  necessary  to  expand  the  discussion  of  the  subject  beyond 
what  is  said  in  FUk  v.  Fisk  {supra)  and  in  the  well-considered 
opinion  of  Mr.  Justice  Pryor  in  Shrady  v.  Logan  (17  Misc.  Rep. 
330),  in  which  latter  case  it  was  held  that  concealment  by  the  wife 
from  her  husband  that  before  her  marriage  she  had  given  birth  to  an 
illegitimate  child  did  not  in  itself  constitute  such  fraud  as  would 
authorize  annulment  of  the  marriage. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien  and  Laughlin,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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AND  Trust  Company.  amNY  871 

In  the  Matter  of  the  Proofs  of  Claim  upon  the  Final  Accounting 
of  J.  Edward  Simmons,  as  Keceiver  of  The  American  Loan 
AND  Trust  Company. 

EuPHEMiA  A.  IIawes,  as  Executrix,  etc.,  of  Granville  P.  Hawes, 
Deceased,  and  Others,  Appellants ;  IjOuis  Bauer  and  Others, 
Appellants  and  Respondents ;  J.  Edward  Simmons,  Receiver  of 
The  American  Loan  and  Trust  Company,  Respondent. 

HeeeiverMp  of  a  trust  company — claims  of  an  attorney  fr  services  to  tlie  trust  com- 
pany, not  increasing  thejund,  are  not  preferred — interest,  when  not  allowed  on 
preferred  claims  —  excepting  creditors,  only,  entitled  to  share  in  the  benefits  of  a 
reversal. 

A  claim  by  the  attorney  of  a  trust  company,  which  has  been  dissolved,  for 
services  rendered  by  him  in  connection  with  securities  held  by  the  trust  com- 
pnny  as  collateral  to  a  loan,  is  not  entitled  to  a  preferential  payment  out  of  the 
assets  in  the  hands  of  the  receiver  of  the  trust  company,  appointed  in  the 
action  to  dissolve  it,  where  it  does  not  appear  that  there  were  any  judicial  pro- 
ceedings in  connection  with  the  collateral  securities  which  would  support  a 
common-law  or  a  statutory  lien,  or  that  the  attorney  did  anything  which 
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created  or  preserved  any  of  the  securities  or  resulted  in  any  advantage  to  the 
receiver  or  to  the  trust  company;  nor  is  a  claim  for  services,  rendered  by  the 
attorney,  at  the  request  of  the  trust  company,  in  opposing  the  appointment  of 
the  receiver  of  the  company,  entitled  to  such  a  preference,  where  it  appears 
that  the  attorney's  efforts  did  not  augment  or  preserve  the  funds  of  the  trust 
company. 

Where  the  charter  of  the  trust  company  provides,  *'  In  case  of  the  dissolution  of 
the  said  company  by  the  Legislature,  the  Supreme  Court  or  otherwise,  the 
debts  due  from  the  company  as  trustee,  guardian,  receiver  or  depositary  of 
moneys  in  court  or  of  savings  bank  funds,  shall  have  a  preference,"  the 
amount  of  such  preferred  debts  should  be  determined  as  of  the  date  of  the 
appointment  of  the  receiver.  If  there  are  sufficient  assets  to  pay  all  the  cred- 
itors, interest  accruing  after  the  appointment  of  the  receiver  on  the  preferred 
debts  will  be  allowed,  but  if  there  are  not  sufficient  assets  to  pay  all  the  cred- 
itors, interest  will  not  be  allowed  on  the  preferred  debts. 

Where  only  a  portion  of  the  unpreferred  creditors  file  exceptions  to  the  report  of 
a  referee,  erroneously  allowing  interest  accruing  after  the  appointment  of  the 
receiver  on  debts  preferred  by  the  charter,  the  excepting  creditors  are  alone 
entitled  to  share  in  the  benefits  resulting  from  a  reversal  of  the  referee's  rul- 
ing upon  that  point. 

Appeals  by  Eaphemia  A.  Hawes,  as  executrix,  etc.,  of  Granville 
P.  Hawes,  deceased,  and  others,  from  portions  of  an  order  of  the 
Sapreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  11th 
day  of  December,  1901,  upon  a  motion  to  confirm  the  second 
report  of  the  referee  appointed  in  the  matter  of  the  final  account- 
ing of  the  receiver  of  the  American  Loan  and  Trust  Company, 

Barclay  £.  V.  McCartyy  for  the  appellant  Hawes. 

Vineent  P,  Donihee^  for  the  appellant  Wickes. 

C,  Z.  Stone^  for  the  appellant  Onondaga  County  Savings  Bank. 

Christian  N,  Bovee,  Jr.y  for  the  appellant  Union  Dime  Savings 
Institution. 

James  Dunne^  for  the  appellants  respondents  Bauer  and  others. 

William  S,  Opdyke^  for  the  respondent. 

Patterson,  J.  : 

The  several  matters  requiring  consideration  in  this  case  are 
brought  up  by  appeal  from  an  order  made  at  the  Special  Term  sns- 
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taining  Bome  and  overruling  other  conclusions  of  a  referee.  The 
duty  imposed  upon  the  referee  by  the  order  of  his  appointment 
was  to  make  a  proper  distribution  among  creditors  of  a  balance  of 
moneys  remaining  in  the  hands  of  the  receiver  of  the  American 
Loan  and  Trust  Company.  That  corporation  had  been  dissolved  by 
an  order  of  the  Supreme  Court  made  on  the  Ist  day  of  May,  1891, 
and  in  and  by  such  order  J.  Edward  Simmons  was  appointed  its 
receiver.  He  entered  upon  the  discharge  of  his  duties,  collected 
the  assets  of  the  corporation  and  from  time  to  time,  in  pursuance  of 
orders  of  the  court,  made  payments  to  preferred  creditors  of  the 
corporation,  but  none  to  unpreferred  creditor. 

Among  the  preferred  creditors  are  the  Onondaga  County  Sav- 
ings Bank,  the  Monroe  County  Savings  Bank,  the  Union  Dime 
Savings  Institution  and  the  Farmers  and  Mechanics'  Savings  Bank. 
These  several  institutions  with  other  preferred  ci^editors  have  been 
paid  by  the  receiver  the  full  amount  of  the  principal  of  tlieir 
respective  claims  upon  the  dissolved  corporation.  Those  claims 
were  for  moneys  on  deposit  witli  that  corporation  and  under  agree- 
ments by  which  interest  at  varying  rates  was  to  be  paid  upon  such 
deposits.  On  the  2l8t  day  of  July,  1891,  a  dividend  of  thirty-five 
per  cent  was  paid  to  the  preferred  creditors  on  the  principal  of 
tiieir  claims ;  on  July  13,  1892,  another  payment  of  thirty-five  per 
cent  was  made  to  them  in  the  same  way ;  on  June  21, 1893,  another 
dividend  of  twenty  per  cent  was  paid  them,  and  on  the  2d  of  July, 
1894,  a  fourth  dividend  of  ten  per  cent  was  paid.  Each  of  these 
several  dividends  was  receipted  for  as  a  dividend  on  the  principal 
amount  of  the  claims  of  these  preferred  creditors.  The  receipt  for 
tbe  fourth  and  final  dividend  recited  that  it  was  on  and  completed 
the  payment  of  the  principal  of  the  claim  of  the  creditor  receiving 
it  as  a  preferred  creditor  of  the  trust  company.  The  referee  in  his 
report  allowed  these  savings  institutions  and  their  preferred  cred- 
itors interest  upon  their  claims.  They  had  insisted  before  him  that 
they  were  entitled  to  legal  interest  down  to  the  time  of  the  pay- 
ment of  the  first  dividend,  and  that  such  payments  should  be  treated 
as  being  first  on  account  of  interest  and  then  the  balance  applied  to 
the  payment  of  the  principal  and  so  on  with  the  three  other  divi- 
dends. The  i*eferee  did  not  adopt  that  contention,  but  reported 
that  the  preferred  creditors  were  entitled  to  interest  upon  the  prin* 
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cipal  of  their  claims  down  to  the  time  of  the  payment  of  the  first 
dividend,  then  to  interest  upon  the  balance  as  upon  a  new  principal 
until  the  payment  of  the  second  dividend,  and  so  on  through  the 
whole  series  of  payments.  The  allowance  of  interest  upon  the  pre- 
ferred claims,  including  those  of  the  savings  institutions,  would 
exhaust  the  whole  of  the  balance  in  the  hands  of  the  receiver,  leav- 
ing nothing  for  the  un preferred  creditors.  Certain  of  those  unpre- 
ferred  creditors,  namely,  Louis  Bauer,  William  L.  Koester  and 
Louise  B.  O'Connor,  individually  and  as  administratrix  of  James 
Owen  O'Connor,  deceased,  excepted  to  the  report  of  the  referee. 
The  claims  of  those  parties  amount  to  about  $153,000.  The  aggre- 
gate of  unpref erred  claims  allowed  by  the  referee  was  $455,000,  but 
none  of  the  unpreferred  creditors  other  than  those  above  named 
excepted  to  the  report  of  the  referee.  Enphemia  A.  Hawes,  the 
executrix  of  the  last  will  and  testament  of  Granville  P.  Hawes, 
deceased,  presented  claims  aggregating  $14,786.46,  and  of  that 
amount  she  claimed  to  be  entitled  to  a  preference  for  $8,365 
on  one  ground  and  to  $5,000  with  interest  on  another  ground. 
The  referee  refused  to  allow  the  preference,  but  recognized  the 
whole  amount  of  these  claims  as  unpreferred  debts.  They  had 
their  origin  in  legal  services  rendered  by  Mr.  Hawes  to  the  American 
Loan  and  Trust  Company,  some  of  which  services  apparently  were 
continued  after  the  appointment  of  the  receiver.  Thomas  P. 
Wickes,  as  receiver  of  the  firm  of  Stanton  &  Co.,  was  included 
by  the  referee  in  the  schedule  of  preferred  creditors  and  was 
allowed  interest  upon  the  claims  of  that  firm.  By  the  order 
appealed  from,  the  learned  judge  at  Special  Term,  adopting  the 
conclusion  of  the  referee,  adjudged  that  the  claim  of  Mrs.  Hawes, 
as  executrix,  was  not  entitled  to  a  preference.  Contrary  to  the  con- 
clusion of  the  referee,  he  held  that  the  savings  banks  and  the  pre- 
ferred creditors  appearing  before  him  were  not  entitled  to  interest. 
He  further  held  that  all  the  unpreferred  creditors  were  entitled  to 
share  in  the  distributable  balance  in  the  hands  of  the  receiver,  and 
not  those  only  who  had  filed  exceptions  to  the  referee's  report. 
The  several  specific  matters  we  are  to  consider  on  this  appeal  may, 
therefore,  be  stated  as  follows :  I^irst.  Is  the  executrix  of  the  last 
will  and  testament  of  Granville  P.  Hawes,  deceased,  entitled  to  a 
preference  of  either  or  both  of  the  items  of  $8,000  and  $5,000,  which 
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the  referee  ranked  as  nnpreferred  claims  ?  Second.  Are  the  savings 
banks  and  Thomas  P.  Wickes,  receiver,  entitled  to  interest  on  their 
respective  preferred  claims?  Third.  If  those  preferred  creditors 
are  not  entitled  to  such  interest,  is  the  distribution  of  the  balance  of 
the  moneys  in  the  hands  of  the  receiver  to  be  made  among  those 
nnpreferred  creditors  who  excepted  to  the  report  of  the  referee,  or 
is  that  balance  to  be  distributed  among  such  unpreferred  creditors 
generally  ? 

Jf'irst.  An  examination  of  the  evidence  respecting  the  services 
rendered  bj  Mr.  Hawes  shows  that  the  summary  of  the  facts  in 
relation  thereto,  made  by  the  referee  in  his  report,  is  an  accurate 
statement  of  all  that  Mr.  Hawes  did  under  his  employment.  From 
those  facts  no  other  conclusion  was  permissible  than  that  reached  by 
the  referee.  The  claim  to  a  preference  for  these  services  must  stand 
upon  the  right  to  a  statutory  lien,  or  the  right  to  a  common-law  lien 
as  distinguished  from  a  statutory  lien,  or  upon  equitable  considera- 
tions indicating  that  a  fund  from  which  payment  is  preferentially 
demanded  was  either  created  in  whole  or  in  part,  or  preserved  by 
the  services  of  the  attorney  who  makes  a  specific  claim  upon  that 
fund.  The  $8,000  item  is  for  services  rendered  by  Mr.  Hawes  as  the 
r^nlar  attorney  and  counsel  of  the  American  Loan  and  Trust  Com- 
pany. That  corporation  was  a  trustee  under  a  mortgage  made  to 
secure  bonds  of  the  Decatur,  Chespeake  and  New  Orleans  Railway 
Company.  The  American  Loan  and  Trust  Company  held  in  its  own 
right  some  $400,000  at  par  value  of  those  bonds  and  about  the  same 
amount  of  its  stock.  These  securities  were  held  as  collateral  to  a 
loan  made  by  the  trust  company  to  the  railway  company  of  about 
$310,000.  The  mortgage  upon  default  of  the  bonds  was  foreclosed 
and  Mr.  Hawes  was  paid  for  his  services  in  that  foreclosure.  He 
iklso  rendered  services  in  connection  with  the  collateral  securities 
held  by  the  trust  company,  and  it  would  seem  that  the  claim  is 
made  to  a  lien  upon  the  funds  in  the  hands  of  the  receiver,  or  a 
right  to  a  preferential  payment  thereof  on  the  ground  that  Mr. 
Hawes  had  some  specific  right  or  lien  upon  the  bonds  and  stocks  so 
held  by  the  trust  company  as  collateral.  All  that  was  ever  received 
by  the  trust  company  out  of  these  collaterals  appears  to  have  been 
the  sum  of  $5,950.  There  does  not  appear  to  have  been  any  judicial 
proceedings  in  connection  with  this  collateral  security ;  and,  hence, 
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there  was  no  statutory  lien,  nor  was  there  any  judgment  concerning 
them  to  which  a  common-law  lien  could  attach,  nor  was  there  any- 
thing done  by  him  that  created  or  preserved  any  of  these  securities, 
or  increased  in  any  way  a  fund,  or  resulted  in  any  advantage  to  the 
receivership  or  the  trust  company ;  and,  therefore,  we  think,  with 
reference  to  this  item,  the  decision  of  the  referee  was  right.  As  to 
the  $5,000  claim,  the  services  for  which  that  amount  is  charged 
were  rendered  at  the  request  of  tlie  American  Loan  and  Trust  Com- 
pany, and  apparently  not  otherwise  than  in  endeavors  to  prevent 
the  appointment  of  a  receiver  of  that  company.  Those  services  are 
clearly  not  entitled  to  preference  in  payment  out  of  the  moneys 
belonging  to  the  creditors  of  the  receivership.  Nothing  came 
through  the  opposition  to  the  appointment  of  a  I'eceiver  which  in 
any  way  augmented  or  preserved  the  funds  of  the  trust  company. 
Conceding  that  they  are  valid  claims  against  the  I'eceivership,  they 
are  entitled  to  rank  only  as  unpreferred  claims.  The  disposition 
made  of  both  these  items  by  the  court  below  we,  therefore,  consider 
to  have  been  cori*ect. 

Second.  Interest  upon  the  preferred  claims  was  not  allowed  by  the 
Special  Term  for  the  reason  stated  in  the  opinion  of  the  court  that 
such  preferred  creditors  having  given  receipts  for  and  accepted  the 
principal  of  their  claims,  they  are  debarred  from  now  recovering 
interest.  The  learned  judge  held  that  the  interest  claimed  by  tho 
preferred  creditors  is  not  contractual  interest,  but  interest  as  dam- 
ages for  non-payment  of  the  debts,  and  the  rule  is  that  where  inter- 
est is  recoverable  merely  as  damages  for  non-payment  of  a  debt,, 
the  creditor  cannot  maintain  an  action  for  its  recovery  after  accept- 
ing the  principal,  citing  cases  in  support  of  that  proposition.  It  ia 
very  doubtful  whether  the  view  of  the  relations  of  these  preferred 
creditors  to  this  fund  are  such  as  they  were  deemed  to  be  by  the 
Special  Term,  but  it  is  unnecessary  to  consider  that  question  for  the 
reason  that,  as  we  regard  the  rights  of  these  preferred  creditors,  they 
were  not  entitled  to  interest  at  all  in  the  situation  of  this  fund  until 
all  the  other  creditors  were  fully  satisfied.  Upon  this  broad  ground 
we  think  the  decision  of  the  Special  Term  may  be  upheld.  The 
right  of  these  preferred  creditors,  namely,  the  savings  banks  and 
Wickes,  receiver,  arises  out  of  the  provisions  of  the  charter  of  the 
American  Loan  and  Trust  Comj>any,  and  not  out  of  those  of  the 
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Banking  Law.  The  charter  provision  is  in  tlie  following  words : 
'*  In  case  of  the  dissolution  of  the  said  company  by  the  Legislature, 
the  Supreme  Court  or  otherwise,  the  Mts  dice  from  the  company  as 
trustee,  guardian,  receiver  or  depositary  of  moneys  in  court  or  of  sav- 
ings bank  funds,  shall  have  a  preference."  This  provision  is  in 
derogation  of  the  well-known  rule  that,  in  the  distribution  of  the 
assets  of  debtors,  equality  is  equity.  The  widest  scope  has  been 
given  to  the  application  of  that  equitable  principle,  and  the  pro- 
vision of  the  charter  of  this  corporation  should  not  be  expanded 
to  cover  anything  more  than  such  a  preference  as  may  reasonably 
be  regarded  as  having  been  within  the  intention  of  the  Legislature 
when  that  provision  was  inserted  in  that  charter.  The  real  question 
is,  what  is  the  extent  of  the  preference,  and  that  depends  upon  the 
time  at  which  the  debt  preferred  is  to  be  deemed  due.  The  pro- 
vision is  *^  in  case  of  the  dissolution  of  the  said  company,"  the  cred- 
iters  mentioned  shall  have  a  preference  for  debts  due,  and  we  conceive 
that  that  provision  was  made  with  the  intention  that  the  prefei'ence 
should  take  efiect  at  the  time  at  which  all  claims  against  the  cor- 
poration would  be  presentable,  and  that  it  was  not  the  intention  of 
the  Legislature  to  allow  either  contractual  interest  or  interest  as 
damages  to  run  on  indefinitely  through  all  the  protracted  pix>ceed- 
ings  that  might  continue  (as  they  did  in  this  case)  for  many  years 
after  the  court  took  possession  of  the  assets  for  the  purpose  of 
making  distribution  of  them.  By  the  appointment  of  the  receiver 
the  law  took  possession  of  this  corporation,  stopped  its  business  and 
at  once  entered  upon  the  collection  and  distribution  of  its  assets. 
In  People  v.  Commercial  Alliance  Life  Ins.  Co.  (154  N.  Y.  95) 
the  court  says  :  '*  It  is  the  day  on  which  the  court  practically  takes 
possession  of  the  assets  of  the  coinpany  for  the  purpose  of  distribu- 
tion among  its  creditors  and  consequently  (that)  is  the  day  on  which 
the  rights  of  creditors  should  be  ascertained  and  the  value  of  their 
claims  determined."  In  that  case  the  court  cites  the  Matter  of  Equi- 
table Heserve  Eund  Life  Association  (131  N.  Y.  354),  and  quotes 
from  the  opinion  of  Pkokhah,  J.,  as  follows :  ^^  In  this  case,  the 
proceeding  had  for  its  end  the  dissolution  of  the  company.  We 
hold  that  after  the  commencement  of  the  proceedings  no  assess- 
ments need  be  levied  or  paid  and  if  the  proceedings  terminate  in 
dissolution  the  status  of  the  claimants  at  the  commencement  of  the 
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proceedings  is  the  proper  one  upon  which  to  base  the  distribntioD." 
These  were  cases  of  life  insarance  companies  involving  the  rights 
and  relations  of  policy  holders,  bat  they  illastrate  the  rule  we  think 
applicable  here  in  construing  the  words  '^  debts  due."  We  are  of 
opinion  that  the  point  of  time  at  which  the  status  of  the  preferred 
debts,  that  is,  the  amount  preferred,  is  to  be  fixed,  is  the  date  of 
the  appointment  of  the  receiver,  when  the  court  took  into  its  hands 
the  distribution  of  the  fund  or  it  may  relate  back  to  the  institution 
of  the  proceeding.  The  claim  is  against  assets.  As  against  the 
corporation  itself,  interest  may  be  continued,  and  if  there  is  enough 
to  pay  all  creditors,  would  be  allowed*  There  is  nothing  in  the 
provision  quoted  of  the  charter  of  this  corporation  which  in  terms 
allows  interest  as  part  of  the  preference.  ^^  Debts  due"  from  the 
company  in  case  of  dissolution  have  the  preference  and  the  infer- 
ence to  be  drawn  from  these  words  is  rather  that  when  the  company 
is  dissolved,  the  debts  then  due  (which  includes  both  owing  and  pay- 
able) to  the  specified  creditors  shall  have  a  preference  as  they  exist 
when  that  event  takes  place.  The  enlargement  of  this  provision 
into  a  right  to  interest  on  the  debts  after  the  dissolution  and  until 
protracted  judicial  proceedings  are  terminated,  is  only  done  by 
another  and  contrary  and  inequitable  inference.  The  case  of  Upton 
V.  iT,  Y.  cfe  Erie  Bank  (13  Hun,  271)  is  cited  in  opposition  to 
our  view,  but  that  case  is  distinguishable.  There  the  court  held, 
under  the  provisions  of  section  48,  chapter  371,  Laws  of  1875,  that 
savings  bank  deposits  were  entitled  to  a  preference  with  interest  to 
the  date  of  payment.  The  provision  of  the  law  is  that  all  the  prop- 
erty of  any  bank  or  trust  company  which  shall  become  insolvent 
shall  be  applied  by  the  receiver  thereof  in  the  Jiret  place  to  the  jpay- 
ment  in  full  of  any  sum  or  sums  of  money  deposited  therewith  by 
any  savings  bank.  In  the  Upton  case  no  reason  is  given  by  the 
court  for  allowing  interest,  but  it  was  taken  for  granted  that  under 
the  provision  of  the  law  then  under  consideration  the  savings  bank 
was  entitled  to  interest  until  it  was  paid  in  full.  There  is  a  differ- 
ence between  the  provision  of  law  in  that  case  and  the  charter  of 
this  corporation.  Here  the  provision  merely  is  that  in  case  of  a 
dissolution  the  savings  banks  shall  have  a  preference.  We  think 
the  rule  should  be  applied  that  each  creditor  gets  his  or  its  status  in 
proving  claims  against  the  assets  of  the  corporation  as  of  the  date 
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of  diesolation,  and  that  where  preference  is  given  it  takes  effect  for 
the  amount  established  as  of  that.  date.  We  have  seen  that  snch 
was  the  rule  in  the  cases  above  cited,  applied  on  the  dissolation  of 
insurance  companies.  It  is  an  equitable  rule,  which,  in  the  absence 
of  statutory  declaration  that  anotlier  must  prevail,  ought  to  be 
applied  here.  We  think,  consequently,  that  these  savings  banks  are 
not  entitled  to  interest,  either  as  damages  or  as  arising  out  of  con- 
tract, after  the  appointment  of  the  receiver. 

Third.  Only  the  unpreferred  creditors  who  filed  exceptions  to 
the  report  of  the  referee  are  before  this  court.  It  certainly  seems 
inequitable  that  the  exceptants  alone  should  receive  the  distribu* 
table  funds  in  the  hands  of  the  receiver,  but  the  other  unpreferred 
creditors  have  not  pressed  their  claims  nor  put  themselves  in  an 
attitude  to  receive  the  benefit  of  the  ruling  now  made,  or  to  review 
that  of  the  referee.  They  acquiesced  in  his  findings  and  are  con- 
eluded  thereby. 

The  order  appealed  from  should  be  modified  by  restricting  the 
right  of  the  unpreferred  creditors  to  distribution  of  the  fund  cre- 
ated under  the  exceptions  to  those  who  filed  exceptions  to  the  report 
of  the  referee  and  were  represented  on  this  appeal. 

Van  Beunt,  P.  J.,  McLaughlin  and  Hatch,  J  J.,  concurred. 

Ingbaham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Patteeson,  except  as  to  the  disallow- 
ance of  interest  upon  the  deposits  by  the  savings  banks,  as  I  think 
under  the  contract  between  the  corporation  and  the  savings  banks 
the  latter  were  entitled  to  contractual  interest  up  to  the  time  of 
payment,  as  the  contract  with  the  savings  banks  provided  for  the 
payment  of  such  interest. 

Order  modified  as  directed  in  opinion,  with  costs  of  appeal  to  the 
respondent  as  against  the  savings  banks,  appellants. 
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The  Shoe  Lasting  Machine  Company  op  New  York,  Appellant, 
V.  The  Western  National  Bank  of  the  City  of  New  York, 
Respondent. 

Banking  —  cheeks  on  a  deposit  made  by  a  corporation  which  has  left  signature  cards 
toith  the  bank  —  haw  the  dfiecks  should  he  higned. 

The  secretary  and  treasurer  of  a  corporation,  acting  on  behalf  thereof,  opened 
two  accounts  with  a  bank,  one  known  as  the  general  account  and  the  other 
known  as  the  dividend  account.  At  the  time  he  opened  the  accounts  he  left 
with  the  bank  two  signature  cards  designed  to  guide  the  bank  in  the  payment 
of  checks  upon  the  two  accounts.    One  of  such  cards  read: 

'*  Authorized  Signatures  op 

*'DeclQthie»7. 

"  THE  SHOE  LASTING  MACHINE  CO, 

"  T.  MayoBlackweU 

*'Treas 
"  General  Account. 

"  Walter  Shaw,  Prest.** 

The  other  read: 

"  Authorized  Sionaturks  of 

" 189 

"  THE  SHOE  LASTING  MACHINE  CO. 

"  Dividend  Account, 

**  T,  Mayo  Blaekwdl 

**Secty  d  Ireas" 

Held,  that  the  bank  had  authority  U>  pay  checks  drawn  on  the  dividend  account 
and  signed  by  Blackwell  as  secretary  and  treasurer,  but  that  it  had  no  authority 
to  pay  checks  drawn  on  the  general  account  and  signed  by  Blackwell  as  treas- 
urer and  not  by  Shaw  as  president. 

Appeal  by  the  plaintiff,  the  Shoe  Lasting  Machine  Company  of 
New  York,  from  a  judgment  of  the  Snpreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  7th  day  of  February,  1901,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  8th  day 
of  March,  1901,  denying  the  plaintiffs  motion  for  a  new  trial  made 
upon  the  minutes. 

Justus  P.  Sheffield^  for  the  appellant 

John  Quinny  for  the  respondent. 
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Patterson,  J. : 

This  appeal  is  from  a  judgment,  entered  upon  a  verdict  in  favor 
of  the  defendant,  and  from  an  order  denying  a  motion  for  a  new 
trial.  The  action  was  brought  to  recover  balances  of  money  which 
the  plaintiff  claimed  to  be  due  it  upon  two  deposit  accounts  it  Iiad 
with  the  defendant  —  one  called  the  general  account  and  the  other 
the  dividend  account.  The  plaintiff  was  a  corporation  of  the  State 
of  Massachusetts,  but  it  had  its  main  office  or  agency  in  the  city  of 
New  York  in  charge  of  one  Blackwell,  who  was  the  secretary  and 
treasurer  of  the  corporation,  and  is  also  referred  to  in  the  evidence 
as  being  practically  a  local  manager.  Blackwell  opened  the  bank 
accounts  for  the  plaintiff  with  the  defendant,  and  it  fully  appears 
that  the  officers  of  the  corporation  in  Massachusetts  were  cognizant 
of  the  opening  of  such  accounts,  and  if  original  authority  was  not 
conferred  upon  Blackwell  to  open  them,  his  acts  in  so  doing  were 
fully  ratified  by  continuous  dealings  through  those  accounts  with 
the  defendant  which  were  known  to  and  acquiesced  in  by  the 
plaintiff.  In  answer  to  the  causes  of  action  stated  in  the  com- 
plaint, the  defendant  set  up,  in  substance,  the  defense  of  payment. 
On  the  trial,  the  affirmative  of  the  issue  being  with  the  defendant, 
it  sought  to  establish  its  contention  by  evidence  of  the  disburse- 
ment of  moneys  upon  checks,  which  it  claims  were  properly  signed 
to  authorize  it  to  charge  against  the  accounts  of  the  plaintiff  all  the 
moneys  withdrawn  from  the  bank  on  such  checks.  It  is  admitted 
by  the  plaintiff  that  on  the  general  account,  all  moneys  were  with- 
drawn on  proper  and  sufficient  checks,  except  the  sum  of  $500.85. 
Those  checks,  which  the  plaintiff  recognizes  and  admits  to  have 
been  properly  drawn  on  the  general  account,  bore  the  name  of  the 
plaintiff  corporation  and  the  signatures  of  "T.  Mayo  Blackwell, 
Treas.,"  and  "  Walter  Shaw,  Prest."  The  checks  drawn  upon  the 
general  account  and  repudiated  by  the  plaintiff,  were  subscribed  in 
its  name  but  bore  only  the  signature  of  "T.  Mayo  Blackwell, 
Treas."  The  checks  disclaimed  by  the  plaintiff  and  paid  by  the 
defendant  out  of  the  dividend  account,  were  subscribed  in  the  name 
of  the  plaintiff,  but  bore  only  the  signature  of  "  T.  Mayo  Black- 
well,  Secty.  and  Treas." 

When  Blackwell  opened  the  accounts  with  the  defendant  he  left 
with  it  two  signature  cards.     It  is  admitted  that  those  cards  were 
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intended  to  gaide  the  bank  in  its  payment  of  checks  drawn  apon 
the  plaintifiPs  two  accounts,  but  the  plaintiff  contends  that  checks 
drawn  upon  those  accounts  should  have  borne  the  signatures  of  two 
oiBcers  while  the  defendant  insists  that  the  signature  of  either  of 
the  two  officers  would  suffice  upon  checks  drawn  on  the  general 
account  and  of  Blackwell  alone  on  the  dividend  account.  When 
the  two  accounts  were  opened  by  Blackwell,  if  he  had  original 
authority  to  open  them,  that  authority  embraced  the  right  to  do 
everything  that  was  necessary  to  the  constitution  of  an  active  bank 
account,  and  included  furnishing  the  bank  with  examples  of  the 
signatures  upon  which  checks  upon  those  accounts  should  be  hon- 
ored. If  he  did  liot  have  original  authority  to  open  the  accounts, 
but  his  acts  in  so  doing  were  ratified  by  the  plaintiff,  then  that  rati- 
fication also  extended  to  such  acts  as  he  performed  and  were  neces- 
sary to  the  constitution  of  a  current  bank  account  or  accounts.  Of 
the  two  signature  cards  that  applicable  to  the  general  account  reads 
as  follows : 

"  Authorized  Signatures  op 

"  Dec.  lOth  1897. 

"  THE  SHOE  LASTING  MA  CHINE  CO. 

"  T  Mayo  BlackweU 

"  Treas. 
"  General  Account. 

"  Walter  Shaw,  PrentP 

"  Address  123  Liberty  St.  N.  Y. 

"  Business  Shoe  Machinery 

"  Introduced  by  U.  S.  Nat.  Bank 

"For  THE  WESTERN  NATIONAL  BANK,  New  York." 

There  is  some  conflict  of  testimony  as  to  this  card  in  its  completed 
shape  having  been  left  by  Blackwell  with  the  Western  National 
Bank  at  the  time  the  account  was  opened.  Mr.  Shaw,  the  president 
of  the  company,  says  that  it  was  sent  to  him  signed  by  Blackwell 
and  that  then  he  added  his  signature  and  forwarded  the  card  by 
mail  to  the  defendant ;  but  it  is  immaterial  how  it  reached  the  bank. 
The  signature  card  for  the  dividend  account  is  in  the  following 
words : 
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"Authorized  Signatures  of 

" 189.... 

"  THE  SHOE  LASTING  MA  CHINE  CO. 

**  Dividend  Account. 

"  T.  Mayo  Blackwell 

"  Secty.  <&  TreaaP 
«  Address  123  Liberty  S.  N.  Y. 

"  Business  Shoe  Machinery 
"Introduced  by  V.  S.  Nat.  Bank 

**  For  The  WESTERN  NATIONAL  BANK,  New  York." 

The  object  for  which  these  signature  cards  were  left  with  the 
bank  being  as  above  stated,  the  interpretation  to  be  given  to  them 
as  indicating  the  duty  of  the  bank  in  the  payment  of  checks  is  a 
subject  for  determination  by  the  court,  and  it  seems  to  be  obvious 
that  on  the  general  account  one  set  of  signatures  was  required  while 
on  the  dividend  account  another  and  distinct  signature  was  neces- 
sary. Checks  on  both  accounts  were  to  be  drawn  in  the  name  of 
the  plaintiff,  but  on  the  general  account  two  signatures  were 
required,  namely,  that  of  the  president  and  that  of  Blackwell  as 
treasurer.  That  the  differences  in  signatures  were  material  is 
emphasized  by  the  fact  that  on  the  dividend  account  Blackwell's 
signature  was  to  be  in  an  entirely  diffei'ent  form  and  was  to  be  made 
in  a  different  capacity  from  that  in  which  checks  were  to  be  drawn 
on  the  general  account.  On  checks  drawn  on  the  general  account 
he  was  to  sign  as  treasurer  alone  ;  on  checks  drawn  on  the  dividend 
account  he  was  to  sign  both  as  treasurer  and  secretary. 

Obviously,  checks  drawn  on  the  general  account  were  to  be 
signed  by  two  officers;  checks  on  the  dividend  account  by  one. 
We  can  find  nothing  on  the  signature  card  relating  to  the  general 
account  which  can  be  construed  as  authorizing  the  bank  to  pay 
checks  on  one  of  two  signatures,  and,  on  the  other  hand,  nothing 
on  the  signature  card  relating  to  the  dividend  account  which  can  be 
construed  as  authorizing  the  plaintiff  to  insist  that  two  signatures 
were  required  to  checks  drawn  upon  that  account.  Consequently, 
we  are  of  the  opinion  that  the  bank  had  no  authority  to  pay  moneys 
out  of  the  general  account  upon  the  signature  of  Blackwell,  Treas., 
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alone,  and  that  the  defendant  is  not  protected  in  making  pay- 
ment of  the  $500.85  upon  insufficient! j  signed  checks,  and  that  the 
plaintiff  was  entitled  to  recover  that  amonnt,  and,  further,  that 
the  bank  was  authorized  to  make  payment  on  checks  on  the  divi- 
dend account  signed  by  filackwell,  Sect.  &  Treas.,  alone.  No 
such  course  of  dealing  was  established  between  the  parties  as  would 
have  compelled  the  defendant  to  reject  checks  on  that  dividend 
account  signed  in  the  manner  last  indicated.  The  question  as  to 
the  general  account  is  sufficiently  raised  by  the  exception  to  the 
refusal  of  the  court  to  charge  the  8th  request  of  the  plaintiff. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Ingraham,  McLaughlin  and  Hatoh,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Arthur 

Miller,  Appellant. 

Abduction — whcU  evidence  does  not  corroborate  the  testimony  of  the  girl  abducted. 

Where,  upon  the  trial  of  an  indictment  framed  under  section  289  of  the  Penal 
Code,  which  provides  that  "  a  person  who  •  •  •  takes,  receives,  employs, 
harbors  or  uses  or  causes,  or  procures  to  be  taken,  received,  employed  or  bar* 
bored  or  used,  a  female  under  ihe  age  of  eighteen  years  for  the  purpose  of 
prostitution  *  *  *  is  guilty  of  abduction,*'  tlie  female  alleged  to  have  been 
abducted  testifies  that,  at  her  own  request,  the  defendant  made  arrangements 
with  the  keeper  of  a  disorderly  house  to  have  her  received  therein  and  that  he 
took  her  to  the  house  and  left  her  there  with  knowledge  of  her  purpose,  evi- 
dence  given  by  a  person  employed  in  the  alleged  disorderly  house  to  the  effect 
that  she  saw  the  defendant  standing  in  the  hallway  of  the  house  with  other 
men  and  the  female  is  not  sufficiently  corroborative  of  the  testimony  of  the 
female  to  sustain  a  conviction  of  the  defendant. 

Appeal  by  the  defendant,  Arthur  Miller,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  in  favor  of  the  plaintiff,  entered  on  the  19th 
day  of  July,  1901,  upon  the  verdict  of  a  jury  convicting  the  defend- 
ant of  the  crime  of  abduction. 
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Gharlee  Haldcme^  for  the  appellant 

Edward  Sa/ndfordj  for  the  respondent. 

PATTDErSOK,  J.  I 

The  defendant  was  brought  to  trial  in  the  Conrt  of  General  Ses- 
sions of  the  Peace  in  and  for  the  city  and  county  of  New  York 
upon  an  indictment  for  the  crime  of  abduction,  which  indictment 
contained  two  counts,  the  first  charging  that  the  defendant  at  the 
city  of  New  York  on  a  day  named  did  feloniously  take,  receive, 
harbor,  employ  and  use  one  Gussie  Eslofsky,  who  was  then  under 
the  age  of  eighteen  years,  to  wit,  of  the  age  of  fifteen  years,  for 
the  purpose  of  sexual  intercourse,  he,  the  said  defendant,  not  being 
then  and  there  the  husband  of  the  said  Gussie  Eslofsky ;  and  the 
second  count  charging  that  the  defendant,  at  the  time  aforesaid, 
did  feloniously  take,  receive,  harbor  and  employ  the  said  Gussie 
Eslofsky,  she  being  then  and  there  a  female  under  the  age  of 
eighteen  years,  for  the  purpose  of  prostitution,  against  the  form  of 
the  statnte. 

Upon  the  trial  of  the  indictment  the  first  count  was  virtually 
abandoned,  the  district  attorney  saying  that  he  was  willing  to  have 
the  court  instruct  the  jury  that  there  was  no  corroboration  sufficient 
to  establish  that  count.  TTpon  the  second  count  the  charge  was 
substantially  reduced  to  an  accusation  of  the  defendant  taking  the 
girl  to  a  house  of  prostitution  in  order  that  she  might  become  an 
inmate  of  that  house  for  the  purpose  of  prostitution.  The  testimony 
to  establish  the  charge  was  given  by  the  girl  herself,  who  swore  that 
she  was  a  servant  in  the  employment  of  the  defendant.  She  was  a 
wayward  girl,  addicted  to  vice,  of  which  fact  she  says  the  defendant 
was  aware.  She  states  that  she  requested  the  defendant  to  put  her 
in  a  place  of  prostitution,  and  that  he  told  her  that  he  had  arranged 
with  the  keeper  of  a  house  of  ill-fame  in  Stuy vesant  place  to  have 
her  received  there,  and  that  he  took  her  there  and  left  her  with  a 
knowledge  of  her  purpose,  and  that  she  there  pursued  her  career  of 
a  common  prostitute.  The  prosecution  relied  for  a  conviction  upon 
the  fact  of  the  defendant  taking  the  girl  to  this  place  in  order  tliat 
she  might  there  pursue  her  vicious  life,  and  the  court  remarked  on  the 
trial,  what  was  undoubtedly  the  condition  of  the  case,  that  there  was 
but  one  material  fact  to  be  established,  namely,  that  the  defendant 
App.  Div.— Vol.  LXX.        38 
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brought  the  girl  to  that  house  for  the  purpose  of  prostitution. 
That  statement  of  the  court  presented  the  only  aspect  in  which  the 
defendant  could  have  been  fonnd  guilty  under  the  second  count. 

The  provision  of  the  statute  referring  to  the  crime  of  abduction, 
under  which  this  indictment  was  framed,  is  contained  in  section  2S2 
of  the  Penal  Code,  which,  so  far  as  it  relates  to  this  case,  is  as  fol- 
lows :  "  A  person  who  *  *  ♦  takes,  receives,  employs,  harbors 
or  uses  or  causes,  or  procures  to  be  taken,  received,  employed,  or  har- 
bored or  used,  a  female  under  the  age  of  eighteen  years  for  the  pur- 
pose of  prostitution  *  *  *  is  guilty  of  abduction.''  It  was  not 
claimed  here  under  the  second  count  of  the  indictment  that  the  defend- 
ant received,  employed,  harbored  or  used  a  female  under  the  age  of 
eighteen  years  for  the  purpose  of  prostitution  or  caused  or  procured 
to  be  received  (except  so  far  as  the  girl  testified  to  an  arrangement 
having  been  made  by  the  defendant  with  the  keeper  of  the  house 
of  prostitution),  employed,  harbored  or  used  such  female  for  such 
purpose  ;  but  the  ground  that  the  prosecution  relied  upon  for  con- 
viction was  that  the  defendant  took  the  plaintiff  to  the  house  of  ill- 
fame  in  Stuyvesant  place.  That  explicit  proof  was  made  by  the 
testimony  of  the  girl  herself  cannot  be  doubted ;  but,  in  order  to  a 
conviction  being  had,  it  was  required  that  her  statements  should  be 
corroborated,' not  necessarily  by  the  oaths  of  witnesses  who  could 
confirm  what  she  testified  to  upon  the  material  facts,  but  by  circum- 
stances, if  such  existed. 

We  have  searched  this  record  in  vain  to  find  corroboration  that 
the  defendant  took  this  girl  to  this  house  of  prostitution  or  made 
any  antecedent  arrangement  with  the  keeper  of  that  house  that  she 
should  be  received  and  harbored  there  for  an  unlawful  purpose. 
The  only  evidence,  other  than  that  of  the  girl  herself,  tending  to 
connect  this  defendant  with  her  is  that  of  a  witness  who  was 
employed  in  the  house  in  Stuyvesant  place,  who  testified  that  she 
saw  the  defendant  standing  in  the  hallway  of  that  house  with  other 
men  and  the  girl.  There  is  not  a  word  of  corroboration  of  the  state- 
ment of  the  girl  that  she  ever  was  employed  by  or  lived  in  the  house- 
hold of  the  defendant  or  ever  knew  him  before  the  date  charged  in 
the  indictment.  There  is  not  a  word  of  testimony  nor  a  circum- 
stance shown  to  corroborate  her  statement  that  the  defendant  ever 
had  any  communication  with  the  keeper  or  proprietor  of  the  house 
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of  prostitution.  There  is  no  evidence  to  show,  otlier  than  the  state- 
ment  of  the  girl,  that  the  defendant  advised  her  to  go  there  or  took 
her  there  or  went  with  her  there  or  had  any  agency  whatever  in 
inducing  her  to  go  there.  The  witness  employed  in  this  alleged  dis- 
orderly house  swore  that  she  saw  the  Eslofsky  girl  at  the  house  on 
the  eighteenth  of  May.  "  I  saw  the  girl  with  that  young  fellow 
over  there  (meaning  the  defendant) ;  *  *  *  I  gaid  that  when 
this  girl  came  to  the  place,  I  saw  Ixer  with  this  defendant ;  I  did  see 
them  in  the  hall  j  *  *  *  I  don't  know  whether  she  came  with 
him  or  not."  Her  testimony  simply  amounts  to  a  statement  that 
she  saw  this  girl  and  the  defendant  in  the  hall  together,  and  that 
she  recognized  them.  That  is  not  sufficient  corroboration  of  the 
fact  that  he  took  her  there.  The  whole  story  of  this  girl  may 
have  been  fabricated.  What  the  law  requires  is  confirmation  of 
her  story  on  the  material  facts,  or  on  so  much  of  the  material  facts 
as  would  lead  to  tlie  conclusion  beyond  a  reasonable  doubt  that  the 
defendant  was  guilty  of  the  crime  with  which  he  was  charged. 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Van  Brunt,  P.  J.,  O'Brien  and  Lauohlin,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Morris  Orlick,  Appellant,  v.  Bertha  Orlick,  Respondent. 

Party — action  by  a  htuband  to  eitMish  a  tnist,  in  property  conveyed  absolutely  by 
him  to  his  toife,  for  the  support  of  herself  and  her  children  and  as  a  residence  for 
himself —  the  children  are  not  proper  parties. 

Where  a  husband  has  conveyed  land  to  his  wife  by  a  deed,  absolute  upon  its  face, 
in  reliance  upon  bis  wife's  promise  that  she  would  hold  the  property  in  trust  for 
the  term  of  her  natural  life,  would  apply  the  rents,  profits  and  income  thereof 
to  the  repair  of  the  buildings  on  the  land  and  to  the  support  and  maintenance 
of  the  husband,  after  deducting  a  reasonable  sum  for  the  support  of  herself 
and  her  children,  and  would  use  the  premises  as  the  joint  residence  of  herself 
and  her  husband,  and  would  forthwith  make  her  will,  devising  the  property  to 
her  husband  for  the  term  of  his  natural  life,  the  children  of  the  husband  and 
wife  are  neither  necessary  nor  proper  parties  to  an  action  brought  by  the  hus- 
band against  the  wife  to  establish  the  existence  of  the  trust. 

Appeal  by  the  plaintiff,  Morris  Orlick,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
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in  the  office  of  the  clerk  of  the  coantj  of  New  York  on  the  4th  day 
of  January,  1902,  upon  the  deeidon  of  the  conrt  rendered  after  a 
trial  at  the  New  York  Special  Term,  overrnling  the  plaintifb'  dennir- 
rer  to  the  ^  third  and  farther  defense  "  contained  in  the  answer. 

jSatU  S.  Mym*8y  for  the  appellant. 

George  M.  S.  Schuh,  for  the  re8|)ondent. 

Pattbrson,  J. : 

The  defendant,  who  is  the  wife  of  the  plaintiff,  holds  the  1^1 
title  to  certain  real  estate  in  the  city  of  New  York  which  was  con- 
veyed to  her  by  the  plaintiff  by  a  deed  absolute  on  its  face.  This 
action  is  brought  to  engraft  a  trust  upon  this  title,  the  allegations 
of  the  complaint  in  that  behalf  being  that  the  defendant  induced 
the  plaintiff  to  make  the  conveyance  to  her  upon  the  representation, 
promise  and  agreement  that  if  the  plaintiff  would  make  such  convey- 
ance she  would  hold  the  property  in  trust  for  the  term  of  her  natural 
life,  would  apply  the  rents,  profits  and  income  thereof  to  the  repair 
of  the  buildings  on  the  land,  and  to  the  support  and  maintenance  of 
plaintiff,  after  deducting  a  reasonable  sum  for  the  support  of  herself 
and  her  children  and  would  use  the  premises  as  the  joint  place  of 
residence  and  abode  of  the  plaintiff  and  defendant  and  would  forth- 
with make  her  will  devising  to  plaintiff  the  property  for  the  term 
of  his  natural  life.  In  answer  to  the  complaint  the  defendant  denies 
making  any  agreement  whereby  the  property  was  to  be  charged 
with  a  trust,  and  claims  that  that  property  was  bought  with  her  own 
money,  the  title  by  mistake  being  placed  in  the  name  of  her  hus- 
band, the  plaintiff,  and  that  the  conveyance  to  her  was  for  the  pur- 
pose of  correcting  that  mistake.  She  asserts  that  she  is  the  absolute 
owner  of  the  premises.  She  then  proceeds  to  set  up  as  a  third  and 
separate  defense  that  at  the  times  mentioned  in  the  complaint  when 
the  contract  or  agreement  therein  set  forth  was  alleged  to  have  been 
made,  the  plaintiff's  and  defendant's  family  consisted  of  five  children, 
and  that  under  the  allegations  of  the  complaint  the  said  five  chil- 
dren have  an  interest  in  the  subject-matter  of  the  action  and  are 
necessary  parties  and  should  be  made  parties  to  the  action,  and  that 
they  have  not  been  joined  with  the  defendant  in  the  action  and  that, 
therefore,  there  is  a  defect  of  parties  defendant.   To  this  third  defense 
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the  plaintiflE  demurred ;  the  demurrer  was  overruled  and  from  the 
interlocutory  judgment  thereupon  entered,  this  appeal  is  taken. 

Under  the  allegations  of  the  complaint,  the  children  have  no 
such  interest  in  the  subject-matter  of  the  action  as  requires  that 
they  be  made  parties.  If  there  were  any  agreement  of  the  char- 
acter mentioned  in  the  complaint,  specific  performance  of  that 
agreement,  if  it  could  be  awarded  at  all,  could  be  decreed  without 
the  presence  in  the  action  of  those  cliildren.  It  was  an  agreement 
exclusively  between  a  grantor  and  grantee  of  real  estate,  expressing 
the  condition  upon  which  a  conveyance  of  that  real  estate  was  made. 
It  was  a  condition  for  the  benefit  of  the  plaintiff,  one  upon  which 
he  parted  with  the  property.  The  children  took  no  interest  in  the 
land  by  virtue  of  the  conveyance,  and  whatever  contribution  to  their 
support  would  come  from  the  rents,  issues  and  profits  of  the  land, 
if  the  trust  were  declared,  would  come  entirely  through  the  mother, 
who  is  to  take  in  the  first  instance  from  the  rents,  issues  and  profits 
enough  thereof  for  her  and  their  support.  They  are  not  brought  in 
privity  with  this  agreement  in  any  way.  The  right  of  the  mother 
under  the  trust,  as  stated,  would  be  personally  to  retain  from  the 
rents,  issues  and  profits  enough  to  support  herself  and  those  chil- 
dren who  receive  that  support  through  her  and  not  independently. 
They  cannot  claim,  unless  it  be  as  against  her,  and  then  only  during 
her  natural  life.  The  purpose  of  this  action  is  the  establishment  of 
the  trust  as  against  the  defendant.  The  issue  is  confined  to  an 
agreement  with  her.  If  no  such  agreement  were  made,  the  action 
fails,  and  if  it  were  made,  all  rights  are  established  when  the  adju- 
dication against  her  is  made. 

We  think,  therefore,  these  children  were  neither  necessary  nor 
proper  parties,  and  that  the  demurrer  should  have  been  sustained, 
with  costs. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
judgment  ordered  sustaining  the  demurrer  to  the  third  defense, 
with  costs. 

O'Briex  and  Lauohlin,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  con- 
curred in  result. 

Judgment  reversed,  with  costs,  and  judgment  ordered  sustaining 
demurrer  to  the  third  defense,  with  costs. 
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17^  TMY  eill  Hermann  H.  Cammann  and  Others,  Surviving  Executors  of  and 
Trustees  under  tlie  Last  Will  and  Testament  of  Nathaniel 
Platt  Bailey,  Deceased,  Respondents,  v.  Sidney  Smffh  Whit- 
tlesey and  Otliers,  Appellants,  Impleaded  ^vith  Alletta  E. 
Bailey  and  Others,  Defendants,  and  Alletta  Nathalie  Bailey, 
Respondent. 

Win — a  gift  of  Uoo  mortgckgeSt  one  held  by  the  testator  (U  Toe  death  arid  the  ether 
directed  by  Mm  to  be  purchased  by  the  executor  $ — both  treated  as  specific  Ugadee 
in  order  to  carry  out  the  testator's  intention. 

The  will  of  ft  testator  provided  in  tbe  12th  clause  thereof:  *'  As  the  larg^est  part 
of  my  property  consists  of  lands  at  Fordham  Heights  *  *  *  and  said  lands 
at  the  time  of  my  death  may  yet  be  unsold  and,  therefore,  unprod active  of 
income,  and  my  wife  may  desire  to  occupy  the  property  or  some  part  thereof 
during  the  term  of  my  son's  and  granddaughter's  lives — upon  whose  lives  I 
have  limited  her  enjoyment  of  mine  estate,  or  any  other  good  reasons  may  then 
exist  why  the  same  should  not  all  be  forthwith  sold,  and  as  my  other  property 
will  be  sufficient  to  pay  the  taxes  on  said  Fordham  lands  and  most,  if  not  all, 
tbe  other  charges  and  legacies  hereinbefore  provided  in  the  first  to  the  eleventh 
inclusive  sections  of  this  my  will,  and  as  the  following  legacies  cannot  be  paid 
unless  said  Fordham  lands  or  some  portions  thereof  are  sold  and  a  part  of  the 
avails  thereof  used  for  that  purpose,  I  hereby  direct  my  executors  to  pay  the 
following  legacies  out  of  the  body  of  my  estate  as  soon  as  it  can  be  done  with- 
out embarrassment  to  my  wife's  comfort  and  an  undue  sacrifice  of  said  lands, 
but  at  any  time  within  the  lives  of  my  son  and  granddaughter  or  the  survivor 
of  them  should  my  wife,  if  she  then  be  living,  consent  in  writing  thereto;  but 
should  any  two  of  the  three  beneficiaries  who  are  to  receive  the  income  of  the 
trust  estate  created  under  the  succeeding  sections  of  my  will  die,  then  I  direct 
such  sale  to  be  forthwith  made,  whether  my  said  wife  be  living  or  not,  and  after 
the  provisions  of  the  foregoing  and  succeeding  sections  of  this  my  will  have 
been  duly  complied  with,  then  I  hereby  give  and  bequeath  the  following  sums 
to  the  following  persons  hereby  charging  the  estate  of  my  said  son  and  grand- 
daughter and  the  residuary  estate  or  estates  hereby  created  with  the  payment 
of  the  following  legacies.  Subject,  therefore,  to  the  above  restrictions,  I 
hereby  give  and  bequeath  unto  the  following  persons  the  foUowing  sums,  viz.: 
*  *  *  To  my  niece  Catherine  Whittlesey,  Twenty  thousand  dollars  (^,000), 
payable  as  follows:  Ten  thousand  00/100  dollars  (|10,000)  thereof  by  transfer 
to  herself  personally  in  her  own  right  of  a  mortgage  for  that  amount  made  by 
her  and  her  husband  in  favor  of  my  wife  and  in  case  said  mortgage  shall  not 
belong  to  me  at  my  decease  then  my  executors  are  hereby  directed  to  purchase 
the  same  in  order  to  comply  with  this  bequest  or  otherwise  to  pay  said  legatee 
that  amount  in  money;  six  thousand  dollars  ($6,000)  thereof  to  be  paid  by 
transfer  to  her  in  her  own  right  by  executors  of  a  mortgage  made  bj  her  and 
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her  husband  in  my  favor  for  that  amount  and  the  balance  of  said  legacy,  the 
sum  of  four  thousand  dollars  ($4,000)  in  money." 

At  the  time  of  the  testator's  death,  which  occurred  October  12,  1891,  he  owned 
the  16,000  mortgage  alluded  to  and  his  wife  owned  the  |10,000  mortgage. 
Letters  testamentary  were  issued  upon  the  testator's  estate,  January  8,  1892. 
December  1,  1899,  the  testator's  executors  purchased  the  110,000  mortgage 
from  the  testator's  wife  and  on  that  day,,  the  Fordham  Heights  property  still 
remaining  unsold,  assigned  both  mortgages  to  the  next  of  kin  of  Catherine 
Whittlesey,  who  had  died  intestate. 

Held,  that  the  next  of  kin  of  Catherine  Whittlesey  should  be  charged  with 
interest  on  both  the  mortgages  for  a  year  following  the  granting  of  the  letters 
testamentary  on  the  testator's  estate,  and  not  for  any  period  thereafter; 

That,  although  it  appeared  that  the  bequest  of  the  |10,000  mortgage  was  not  a 
specific  legacy  (the  testator  not  having  owned  it  at  the  time  of  his  death),  and 
that  the  bequest  of  the  $6,000  mortgage  was  a  specific  legacy,  the  artificial 
rules  relating  to  the  allowance  of  interest  upon  specific,  demonstrative  and 
general  legacies  did  not  apply,  as  the  testator  did  not  intend  to  make  any  dis- 
tinction between  the  benefits  the  legatee  was  to  receive  from  the  transfers  of 
the  two  mortgages. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendants,  Sidney  Smith  Whittlesey  and  others, 
from  the  following  portions  of  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs  and  the  defendant  AUetta  Nathalie  Bailey, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
17th  day  of  December,  1900,  upon  the  report  of  a  referee : 

Mrst.  From  the  summary  statement  of  said  judgment. 

Second.  From  so  much  and  such  part  of  said  judgment  as  decides 
that  none  of  the  legacies  under  the  12th  clause  of  the  will  of  the 
testator,  excepting  in  regard  to  the  partial  payment  of  the  legacy  to 
Catherine  Whittlesey  by  transfer  of  the  $6,000  mortgage  were  pay- 
able until  the  sale  of  the  Fordham  Heights  property,  and  the  receipt 
from  such  sale  of  funds  applicable  to  the  payment  of  such  legacies ; 
and  from  so  much  and  such  part  of  said  judgment  as  decides  that 
the  said  legacies  only  became  payable  at  the  date  of  the  death  of 
Eliza  Meier  Bailey  and  only  began  to  draw  interest  from  that 
date. 

Third.  From  so  much  and  such  part  of  said  judgment  as  decides 
that  the  provisions  regarding  the  $10,000  mortgage  mentioned  in 
the  legacy  to  Catherine  Whittlesey  in  the  12th  clause  of  the  will 
of  testator  did  not  establish  a  specific  or  demonstrative  legacy  of 
the  same,  and  from  so  much  and  such  part  of  said  judgment  as 
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decides  that  the  parehaae  of  said  mortgage  coald  obIj  be  made  with 
funds  raised  in  the  same  manner  and  at  the  same  time  as  those  from 
which  payment  of  the  other  legacies  in  said  clause  was  to  be  made, 
and  that  the  provision  in  that  regard  was  subject  to  all  the  limita- 
tions attached  to  such  other  legacies,  and  from  so  much  and  such 
part  as  decides  that  the  amount  of  the  legacy  paid  by  transfer  of 
said  mortgage  was  not  payable  until  the  death  of  Eliza  Meier 
Bailey. 

Fourth.  From  so  much  and  such  part  of  said  judgment  as  decides 
that  the  provisions  in  regard  to  the  $6,000  mortgage  contained  in 
said  legacy  to  Catherine  Whittlesey  did  not  establish  a  specific  gift 
of  the  same,  but  simply  indicated  and  set  apart  the  mortgage  as  a 
fund  from  which  $6,000  of  said  legacy  was  primarily  to  be  paid  by 
transfer  to  the  legatee,  and  from  so  much  and  such  part  as  decides 
that  the  time  for  this  transfer  was  at  the  expiration  of  one  year  after 
the  issuance  of  letters  testamentary,  and  from  so  mudi  and  such 
part  as  decides  that  the  appellants  are  only  entitled  to  receive  the 
income  earned  and  paid  to  the  executors  upon  said  mortgage  after 
that  date. 

Fifth.  From  so  much  and  such  part  of  said  judgment  as  decides 
and  states  the  account  of  the  amount  due  to  these  appellants  upon 
said  legacy,  which  account  is  stated  as  follows : 

"Amount  of  legacy $20,000  00 

"  Amount  of  interest  due  on  $6,000 

mortgage 2,184  00 

$22,184  00 

"  Amount  paid  by  transfer  of  $10,000 

mortgage $13,460  00 

"  Amount  paid  by  transfer  of  $6,000 

mortgage 6,000  00 

$19,450  00 

"  Balance  remaining  due $2,734  00  " 

Sixth.  From  so  much  and  such  part  of  said  judgment  as  decides 
that  only  the  sum  of  $2,734,  with  interest  from  May  23,  1900,  is 
due  these  appellants  upon  said  legacy. 

Seventh.  From  so  much  and  such  part  of  said  judgment  as  decides 
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that  by  the  transfer  of  the  said  $10,000  mortgage  the  sum  of 
$13,450  was  paid  to  appellants  on  account  of  said  legacy. 

The  action  was  brought  by  executors  and  trnstees  of  the  will  of 
Nathaniel  P.  Bailey,  who  died  October  12, 1891,  for  the  construction 
thereof,  and  a  determination  of  the  rights  and  interests  of  the 
beneiiciaries. 

The  testator  left  surviiring  him  as  heirs  at  law  and  next  of  kin 
his  widow,  Eliza  M.  Bailey,  who  subsequently  died  May  23, 1900, 
and  a  son,  James  M.  Bailey,  who  died  February  27,  1897,  leaving  a 
widow  and  a  daughter.  By  his  will,  which  was  dated  January  24, 
1891,  and  was  admitted  to  probate  December  31,  1891,  letters 
testamentary  being  issued  January  8,  1892,  the  testator  disposed  of 
his  estate,  which  amounted  to  over  $800,000,  both  by  specific 
bequests  and  by  the  creation  of  trusts.  The  sum  of  $325,669.77 
was  thus  given  in  the  first  eleven  paragraphs.  The  more  important 
of  these  legacies  were  those  named  in  the  3d  paragraph,  directing 
the  executors  to  set  aside  $100,000  for  the  widow,  and  in  the  5th, 
creating  a  trust  of  $150,000  for  the  benefit  of  his  son  with  remainder 
over  for  the  benefit  of  the  son's  wife  and  daughter. 

The  12th  clause,  wherein  legacies  amounting  to  $221,000  were 
given,  among  which  was  one  of  $20,000  to  the  testator's  niece, 
Catherine  Whittlesey,  the  mother  of  the  appellants,  provided :  "  As 
the  largest  part  of  my  property  consists  of  lands  at  Fordham  Heights 
*  *  *  and  said  lands  at  tlie  time  of  my  death  may  yet  be  unsold 
and,  therefore,  unproductive  of  income,  and  ray  wife  may  desire  to 
occupy  the  property  or  some  part  thereof  during  the  term  of  my 
son's  and  granddaughter's  lives  —  upon  whose  lives  I  have  limited 
her  enjoyment  of  mine  estate,  or  any  other  good  reasons  may  then 
exist  why  the  same  should  not  all  be  forthwith  sold,  and  as  my 
other  property  will  be  suSicient  to  pay  the  taxes  on  said  Fordham 
lands  and  most,  if  not  all,  the  other  charges  and  legacies  Jiereinbef ore 
provided  in  the  first  to  the  eleventh  inclusive  sections  of  this  my 
will,  and  as  the  following  legacies  cannot  be  paid  unless  said 
Fordham  lands  or  some  portions  thereof  are  sold  and  a  part  of  the 
avails  thereof  used  for  that  purpose,  I  hereby  direct  my  executors 
to  pay  the  following  legacies  out  of  the  body  of  my  estate  as  soon 
as  it  can  be  done  without  embarrassment  to  my  wife's  comfort  and 
an  undue  sacrifice  of  said  lands,  but  at  any  time  within  the  lives  of 
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my  son  and  granddaughter  or  the  survivor  of  them  should  my  wife, 
if  she  then  be  living,  consent  in  writing  thereto ;  but  should  any 
two  of  the  tliree  beneficiaries  who  are  to  receive  the  income  of  the 
trust  estate  created  under  the  succeeding  sections  of  my  will  die, 
then  I  direct  such  sale  to  be  forthwith  made  whether  my  said  wife 
be  living  or  not  and  after  the  provisions  of  the  foregoing  and  suc- 
ceeding sections  of  this  my  will  liave  been  duly  complied  with, 
then  I  hereby  give  and  bequeath  the  following  sums  to  the  follow- 
ing persons  hereby  charging  the  estate  of  my  said  son  and  grand- 
daughter and  the  residuary  estate  or  estates  hereby  created  with  the 
payment  of  the  following  legacies.  Subject,  therefore,  to  the  above 
restrictions,  I  hereby  give  and  bequeath  unto  the  following  persons 
the  following  sums,  viz. :  *  *  *  To  my  niece  Catherine  Whit- 
tlesey, Twenty  thousand  dollars  ($20,000)  payable  as  follows :  Ten 
thousand  00/ 100  dollars  ($10,000)  thereof  by  transfer  to  herself 
personally  in  her  own  right  of  a  mortgage  for  that  amount  made 
by  her  and  her  husband  in  favor  of  my  wife  and  in  case  said  mort- 
gage shall  not  belong  to  me  at  my  decease  then  my  executors  are 
hereby  directed  to  purchase  the  same  in  order  to  comply  with 
this  bequest  or  otherwise  to  pay  said  legatee  that  amount  in  money ; 
six  thousand  dollars  ($6,000)  thereof  to  be  paid  by  transfer  to  her  in 
her  own  right  by  executors  of  a  mortgage  made  by  her  and  her 
husband  in  my  favor  for  that  amount  and  the  balance  of  said  legacy, 
the  sum  of  four  thousand  dollars  ($4, 000)  in  money." 

The  trust  estate  referred  to  as  '^  created  under  the  succeeding 
sections"  for  the  benefit  of  three  beneficiaries,  is  stated  in  the 
14th  clause  which  disposes  of  all  the  rest  and  remainder  of  the 
testator's  real  and  personal  property. 

The  Fordham  Heights  property  was  occupied  and  held  by  the 
widow  down  to  the  time  of  her  death,  May  23,  1900.  Meanwhile, 
on  February  12,  1895,  Catherine  Whittlesey  died  intestate  leaving 
as  her  heirs  at  law  the  appellants  herein.  The  $10,000  mortgage 
was  not  owned  by  testator  at  his  death,  but  belonged  to  his  wife,  and 
interest  was  paid  on  it  by  Mrs.  Whittlesey  up  to  March  1, 1894.  It 
was  purchased  by  the  executors  from  Mrs.  Bailey  for  $10,000  on 
December  1,  1899,  the  unpaid  interest  at  that  time  amounting  to 
$3,450.  Mrs.  Whittlesey  paid  as  interest  on  the  $6,000  mortgage 
after  the  death  of  the  testator  $2,631,  of  which  $447  was  for  interest 
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for  the  year  after  letters  testamentary  were  granted.     Both  mort- 
gages were  assigned  to  these  appellants  on  December  1,  1899. 

The  referee  in  his  report  determined  with  regard  to  the  sum 
which  the  appellants  were  entitled  to  receive  from  the  executors  in 
payment  of  what  remained  due  under  the  legacy,  that  the  legatees 
were  to  be  charged  with  $3,450  interest  due  and  unpaid  on  the 
$10,000  mortgage  when  it  was  purchased  from  the  widow  and  that 
they  were  not  to  receive  back  the  interest  which  had  been  paid 
thereon  from  the  time  of  the  testator's  death  to  March  1,  1894 ; 
that  they  were  to  be  charged  with  interest  on  the  $6,000  for  the  year 
following  the  death  of  the  testator  but  were  to  be  credited  with 
$2,184  earned  and  collected  on  that  mortgage  after  January  8, 1893. 
From  the  judgment  entered  on  the  report  the  legatees  referred  to 
appeal,  claiming  that  the  referee  erred  (1)  in  charging  them  with 
interest  of  $3,450  unpaid  when  the  $10,000  was  assigned ;  (2)  in 
not  crediting  them  with  $1,500  paid  thereon  prior  to  March  1, 1894, 
and  (3)  in  charging  them  with  $447  interest  on  the  $6,000  mortgage 
for  the  year  following  the  granting  of  letters  testamentary. 

Thomas  F.  Cwiway^  for  the  appellants. 

Fordham  Morris^  for  the  executors,  respondents. 

Stephen  H.  Olin^  for  the  respondent  Bailey. 

O'Bbien,  J. : 

We  concur  with  the  referee  in  his  conclusion  and  for  the  reasons 
stated  by  him,  that  interest  should  be  charged  on  the  $6,000  mort- 
gage for  the  year  following  the  granting  of  letters  testamentary.  It 
seems  anomalous,  however,  that  he  should  have  reached  the  further 
conclusion  that  the  legatee  was  chargeable  with  interest  that  accrued 
on  the  $10,000  mortgage  beyond  tliat  time. 

Undoubtedly  there  is  a  distinction  between  the  two  mortgages 
growing  out  of  the  fact  that  the  testator  held  one  at  his  death, 
while  the  other,  the  $10,000  mortgage,  was  at  that  time  the  prop- 
erty of  his  wife;  and,  owing  entirely  to  this  consideration,  the 
referee  held  that  while  the  $6,000  mortgage  was  a  demonstrative 
legacy,  the  one  for  $10,000  was  neither  a  specific  nor  a  demonstra- 
tive legacy,  and  that  as  its  purchase  could  only  be  made  with  funds 
raised  through  the  sale  of  the  Fordham  property,  it  was  payable  in 
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the  same  way  as  the  remaining  legacies  in  the  12th  clanse,  namely, 
after  each  sale,  and  that  interestHran  only  after  the  date  so  fixed.  The 
results  of  the  decision  of  the  referee  are,  the  legatee  receives  the 
$6,000  mortgage  as  of  a  date  one  year  after  the  granting  of  letters 
testamentary,  but  the  transfer  to  lier  of  the  $10,000  mortgage  is 
made  as  of  such  time  as  it  was  purchased  by  the  executors,  which 
purchase  could  be  deferred  until  the  Fordham  property  was  to  be  sold. 

The  referee  has  correctly  stated  the  general  rule  upon  the  subject 
of  when  interest  runs  upon  legacies  and  the  distinction  made  in  the 
cases  between  specific,  demonstrative  and  general  legacies ;  but  we 
think  he  lias. overlooked  what  is,  after  all,  the  controlling  principle 
in  all  cases  involving  the  construction  of  wills,  and  that  is  the  inten- 
tion of  the  testator.  [Notwithstanding  the  difference  in  his  i-elation 
as  to  the  ownership  of  the  two  mortgages,  it  is  reasonably  certain 
that  the  testator  intended  to  make  no  distinction  as  to  the  benefits 
which  the  legatee  was  to  receive  from  the  transfer  to  her  of  both 
mortgages,  because  he  distinctlj"  states  that  if  he  did  not  own  the 
$10,000  mortgage  at  his  decease,  then  his  executors  were  to  pur- 
chase it  in  order  to  comply  with  his  wislies,  which  were  that  in  part 
payment  of  her  legacy  of  $20,000  his  niece  should  receive  the  two 
mortgages  and  the  remaining  $4,000  in  money.  Although,  there- 
fore, this  was  not,  strictly  speaking,  a  specific  legacy,  it  was  in  the 
nature  of  such  ;  and  the  testator,  having  in  mind  the  fact  that  there 
rested  upon  the  legatee  the  obligation  of  paying  not  only  the  prin- 
cipal, but  also  the  interest,  of  the  two  mortgages,  intended,  as  is 
fairly  inferable  from  the  context,  that  these  obligations  should  not 
be  extended,  as  in  the  case  of  the  other  legacies  in  the  12th  clause, 
until  the  time  arrived  for  the  sale  of  the  Fordham  property.  lie 
thought,  no  doubt,  that  at  sometime  between  the  making  of  his  will 
and  his  death  this  mortgage  of  $10,000  would  come  into  his  posses- 
sion, or  else  that  after  his  death  his  executors  might  arrange  the 
matter  with  his  wife  ;  but,  either  failing,  he  gave  the  express  direc- 
tion to  his  executors  that  if  he  did  not  at  his  death  own  the  mort- 
gage, they  were  to  purchase  it.  Had  he  owned  it  at  his  death, 
clearly  the  rights  of  the  legatee  therein  would  have  been  the  same 
as  to  the  $6,000  mortgage. 

In  view,  therefore,  of  the  evident  intent  of  the  testator,  as 
shown  by  the  exact  provision  he  made  as  to  the  manner  of  pay- 
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nient  of  this  legacy,  we  think  the  referee  gave  undue  weight  to 
legal  definitions  and  artificial  rules  which,  in  doubtful  cases,  are 
necessarily  resorted  to  for  the  purpose  of  construing  and  adminis- 
tering wills,  but  which  must  give  way  and  can  play  no  part  where 
the  intent  is  clear.  Our  reading  of  this  12th  clause  of  the  will 
before  us,  providing  that  the  Whittlesey  legacy  of  $20,000  is  pay- 
able in  a  specified  and  diffwent  manner  from  all  the  other  legacies 
embraced  in  that  clause,  is,  that  the  testator  intended  that  his  niece 
should  receive  the  benefit  of  these  mortgages  and  that  in  this  con- 
nection he  did  not  intend  to  make  any  distinction  between  the 
$6,000  and  the  $10,000  mortgage. 

Our  conclusion,  therefore,  is  that  tlie  referee  erroneously  charged 
the  legatee  with  the  interest  which  had  accumulated  on  the  $10,000 
mortgage  during  the  period  beyond  the  year  after  the  letters  testa- 
mentary were  issued  and  that  the  judgment  appealed  from  should 
be  modified  in  that  respect  and  as  so  modified  affirmed,  with  costs 
to  the  appellant  payable  out  of  the  estate. 

MoLaughlin,  Hatch  and  Laughlin,  JJ.,  concurred;  Van 
Bbunt,  p.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  agree  that  it  is  anomalous  that  the  referee  did  not  charge 
interest  on  the  $6,000  mortgage  as  well  as  on  the  $10,000  mort- 
gage ;  and  I  am  of  the  opinion  that  he  should  have  charged  interest 
upon  both.  The  mortgagor  was  bound  to  pay  the  interest  upon 
these  mortgages  until  the  legacy  of  $20,000  became  payable,  which 
it  is  conceded  would  not  occur  until  the  Fordham  Heights  property 
was  sold.  It  is  entirely  immaterial  as  to  who  held  these  mortgages. 
The  bonds  accompanying  the  mortgages  were  debts  of  the  mort- 
gagor, and  they  naturally  drew  interest  until  the  time  came  for 
their  being  turned  over  to  the  mortgagor  in  part  payment  of  the 
$20,000  legacy  when  such  legacy  became  due.  It  might  just  as 
well  be  claimed  that  the  mortgagor  was  entitled  to  recover  interest 
upon  the  sum  of  $4,000  which  was  to  be  paid  in  cash,  as  that  she 
was  not  to  pay  interest  upon  her  debts  until,  under  the  terms  of  the 
will,  it  became  proper  for  the  executors  to  discharge  the  same. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  the  appellant  payable  out  of  the  estate. 
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William  Csatlos,  an  Infant,  by  John  Csatlob,  his  Guardian  ad 
Litem,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant. 

Negligeiiee — injury  to  a  child  stepping  upon  street  railroad  tracks  directly  in  front 
of  a  car  —  c7iarge  that  the  railroad  company  might  be  held  liable  notteithatanding 
the  plainiiff's  contributory  negligence. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff,  ^ 
a  boy  four  and  a  half  years  of  age,  in  consequence  of  being  run  over  by  one 
of  the  defendant's  street  cars  while  crossing  a  street  in  the  city  of  New  York, 
it  appeared  that  the  plaintiff  was  accompanied  by  his  mother  and  another 
woman;  that  the  entire  party  stepped  upon  the  defendant's  track  when  the 
horses  attached  to  the  car  were  but  a  few  feet  distant;  that  the  driver  shouted 
and  that  both  of  the  women  stepped  back  in  time  to  avoid  the  accident,  but 
that  the  plaintiff,  who  was  walking  between  the  two  women,  was  knocked 
down  and  run  over.  The  evidence  tended  to  show  that  the  driver  applied  the 
brake,  pulled  in  his  horses  and  did  his  utmost  to  avert  the  accident. 

The  defendant's  negligence  was  predicated  upon  the  theory  that  the  brake  with 
which  the  car  was  fitted  was  defective. 

The  court  charged,  over  the  objection  of  the  defendant,  that,  if  the  car,  properly 
equipped,  could  have  been  stopped,  after  the  driver  saw  the  child  in  time  to 
have  prevented  the  accident,  the  jury  might  find  that  there  was  negligence  on 
the  part  of  the  defendant,  even  if  the  person  with  the  child  was  negligent; 
that  it  was  a  rule  of  law  that,  notwithstanding  negligence  on  the  part  of  the 
injured  person  he  could  recover,  if  the  defendant,  by  care,  could  have  avoided 
the  accident;  that  if. the  driver  might  have  stopped  the  car  and  avoided  the 
accident,  the  fact  that  the  plaintiff's  negligence  or  that  of  the  person  in  whose 
care  he  was,  contributed  to  the  injury,  would  not  be  a  bar  to  a  recovery. 

Htld^  that,  while  the  propositions  charged  may  have  been  correct  in  the  abstract, 
they  were  not  applicable  to  the  case  at  bar; 

That  they  tended  not  only  to  confuse,  but  to  mislead  the  jury,  and  that  they 
constituted  prejudicial  error. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  January,  1901,  upon  the  verdict  of  a  jury 
for  $10,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  22d  day  of  January,  1901,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  tlie  minutes. 

The  action  was  brought  to  recover  for  personal  injuries  sustained 
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by  the  plaintiff,  a  boy  four  and  a  half  years  of  age,  who  was  run 
over  on  the  afternoon  of  August  11,  1898,  by  defendant's  west- 
bound Twenty-tliird  street  horse  car  at  Second  avenue,  and  as  a 
result  of  the  accident  lost  his  leg. 

The  plaintiff,  accompanied  by  his  mother,  who  was  carrying  a 
younger  child,  and  by  another  woman.  Miss  Mick,  alighted  from 
the  south  side  of  an  east-bound  Twenty -third  street  car  at  the  west 
side  of  Second  avenue  in  order  to  transfer  north,  and  started  diago- 
nally to  the  northeast  corner.  As  they  were  stepping  on  the  west- 
bound Twenty-third  street  track  they  heard  a  shout  and  saw  a  horse 
car  approaching.  The  women  stepped  back,  but  the  plaintiff  was 
struck  by  the  horses,  and  before  the  car  had  stopped  at  the  westerly 
crosswalk  was  run  over  by  the  front  wheel  on  the  north  side  of  the 
car.  It  was  testiiied  by  a  truckman,  Harrison,  who  was  standing  on 
the  northwest  corner  looking  across,  that  when  he  saw  the  boy  in 
the  middle  of  the  track,  crossing  diagonally,  the  horses'  heads  were 
about  three  feet  from  him  and  the  driver  was  trying  to  stop  the  car. 
Miss  Mick  testified  that  they  were  walking  across  and  went  to  step 
on  the  track  when  she  heard  shouting,  saw  the  car  coming  and 
drew  back,  and  the  boy  was  then  standing  on  the  track,  screaming, 
and  the  horses'  heads  were  about  five  or  six  feet  away.  The  mother 
testified  that  the  boy  was  walking  between  her  and  Miss  Mick,  and 
when  she  heard  the  shout  and  jumped  back  the  horses'  heads  were 
about  five  yards  away,  and  then  when  she  saw  the  child  on  the 
track  they  were  four  yards  away ;  that  the  horses  were  not  going 
fast  and  not  going  slow.  The  driver  of  the  car,  called  by  the  plain- 
tiff, testified  that  he  did  not  see  the  women  till  he  was  on  top  of 
them,  his  horses'  heads  being  about  five  feet  from  them,  and  he  did 
not  see  the  boy  until  they  had  stepped  back  and  the  horses  then 
were  right  on  him.  Further,  he  testified  that  although  he  had  put 
on  the  brake  and  pulled  hard  the  car  would  not  stop,  and  the  brake 
was  worn  and  full  of  holes  and  of  no  use  to  a  car  at  all,  and  before 
the  accident  its  bad  condition  had  been  reported ;  that  the  car,  after 
he  applied  the  brake,  went  fifteen  feet ;  but  if  there  had  been  no 
defect  he  could  have  stopped  within  five  feet.  An  affidavit  of  the 
driver,  made  just  after  the  accident,  gives  substantially  the  same 
account,  but  makes  no  mention  of  a  defective  brake. 

In  behalf  of  the  defendant  there  was  testimony  that  the  brake 
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was  in  good  order  when  inspected  a  few  days  prior  to  tiie  acoident, 
and  that  no  report  of  defect  had  been  made,  and  that  ordinarily  the 
car  might  be  stopped  in  twelve  or  fifteen  feet.  It  was  further  tes- 
tified by  one  witness  that  he  heard  a  shout  and  taming  aronnd  saw 
the  women  step  back  and  the  child  rnn  forward  and  get  struck  and 
he  was  dragged  two  feet.  Another  witness  testified  that  the  car 
first  stopped  on  the  east  side  of  the  avenue  when  the  people  started 
across. 

In  charging  the  jury  the  court  said:  '*The  railway  company 
*  *  *  was  bound  to  act  under  the  rules  of  ordinary  prudence. 
This  driver  says  that  it  did  not ;  that  the  brake  was  defective,  and 
while  the  truckman  Harrison  says  that  he  was  doing  all  that  he 
could  to  stop  the  car,  and  that  it  happened  so  suddenly,  and  the 
driver  himself  says  that  he  put  on  the  brake,  the  driver  says  that 
because  the  company  had  furnished  him  with  a  car  with  a  bad 
brake  he  could  not  stop.  Now  you  will  consider  all  the  circum- 
stances *  *  *  so  as  to  make  up  your  minds  wliether  he  told  the 
truth."  No  exception  was  taken  to  the  charge,  but  the  plaintiff 
made  several  requests,  among  which  the  following  were  charged, 
the  defendant  excepting : 

"  Tenth.,  If  the  car  of  the  defendant,  properly  equipped,  could 
have  been  stopped  in  time  to  have  prevented  the  accident  after  the 
driver  saw  the  child  approaching  or  on  the  track,  you  are  authorized 
to  find  that  it  was  negligence  on  the  part  of  the  defendant  to  have 
permitted  tlie  accident  even  if  you  find  that  the  person  in  whose 
care  the  child  was,  was  negligent  in  permitting  the  child  to  get  into 
a  position  of  danger.     *     *     * 

^^  Eleventh.  It  is  a  rule  of  law  that  notwithstanding  negligence 
upon  the  part  of  the  person  injured,  he  may  recover  if  the  railway 
company  after  such  negligence  occurred  could  by  the  exercise  of 
ordinary  care  have  discovered  it  in  time  to  have  avoided  inflicting 
the  injury.     *    *     * 

"  Twelfth.  If  the  driver  might  by  the  exercise  of  ordinary  care 
have  stopped  the  car  and  so  have  avoided  the  injury  to  the  boy, 
neither  the  fact  of  plaintiff's  own  negligence  or  that  of  his  parent 
or  the  person  in  whose  care  he  was  (in  being  on  the  track)  con- 
tributed to  the  accident,  constitutes  a  bar  to  plaintiff's  recoveiy." 

The  jury's  verdict  was  for  $10,000,  and  from  the  judgment 
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entered  thereupon  and  from  order  denying  motion  for  a  new  trial, 
the  defendants  appeal. 

Charles  t\  Brown^  for  the  appellant. 

William  II.  Leonard  Edwards^  for  the  respondent. 

O'Brien,  J. : 

There  is  no  evidence  in  this  record  to  support  a  finding  that  the 
driver  failed  to  do  his  utmost  after  knowledge  that  those  crossing 
in  front  of  him  were  in  danger  to  avert  the  accident.  His  shouting 
enabled  the  women  to  step  back  in  time  to  avoid  being  struck  by 
the  horses,  and  his  testimony,  supported  by  that  of  the  witness  Har- 
rison, is  that  he  at  once  applied  the  brake  and  pulled  in  the  horses. 
The  witnesses  state  that  the  boy  went  upon  the  track  but  a  few  feet 
in  front  of  the  horses,  and  the  circumstances  and  manner  in  which 
the  accident  occurred  show  that  only  a  brief  interval  of  time  and 
space  separated  the  existence  of  danger  and  the  collision.  Although 
the  car  had  stopped  on  the  other  side,  when  the  people  started  to  the 
northeast  corner  there  is  nothing  to  show  that  the  driver  was  not, 
as  were  those  crossing,  suddenly  made  aware  of  the  danger.  And, 
although  it  appears  that  the  child  was  dragged  two  feet,  it  is  not 
shown  that  this  was  the  fault  of  the  driver.  The  negligence  in  fact 
was  predicated  upon  the  failure  of  the  defendant  to  furnish  the  car 
with  a  suitable  brake,  and  it  was  upon  this  theory  that  the  court 
submitted  the  issue  to  the  jury. 

Not  satisfied,  however,  with  the  charge  to  which  neither  side  took 
exception,  the  plaintifPs  counsel  urged  upon  the  court  numerous 
requests  to  charge  and  introduced  propositions  of  law  which,  Jiow- 
ever  good  in  the  abstract,  were  not  applicable  to  the  case  at  bar,  and 
as  will  be  seen  would  necessarily  tend  not  only  to  confuse,  but  to 
actually  mislead  the  jury.  Thus  the  court  charged  at  plaintiflPs 
request,  the  defendant  duly  excepting,  that  if  the  car  properly 
equipped  could  have  been  stopped  after  the  driver  saw  the  child, 
there  was  negligence  on  the  part  of  the  defendant  even  if  the  person 
with  the  cliild  was  negligent.  The  next  request  went  a  step  further 
and  charged  that  "  It  is  a  rule  of  law  "  that  notwithstanding  negli- 
gence on  the  part  of  the  injured  person,  he  may  recover  if  the  com- 
App.  Div.— Vol,  LXX.        39 
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pany  might  still  by  care  have  avoided  the  accident.  And  the  fol- 
lowing request  was  that  if  the  driver  might  have  stopped  the  car 
and  avoided  the  accident,  the  fact  of  plaintiffs  negligence  contribut- 
ing to  the  injury  was  not  a  bar  to  recovery, 

A  request  similar  to  this  last  was  charged  in  Goodman  v.  MeL 
St.  Ry,  Co.  (63  App.  Div.  84),  and  resulted  in  a  reversal  of  judg- 
ment for  the  plaintiff.  What  the  counsel  had  in  mind  undoubtedly 
in  submitting  these  various  requests  were  cases  like  Weitzman  v. 
NoBBau  Elec.  R.  R.  Co.  (33  App.  Div.  585) ;  Green  v.  Met.  Si.  Ry. 
Co.  (42  id.  160),  and  Totarella  v.  N.  T.  cfe  Queens  County  R.  Co.  (53 
id.  413).  In  the  Weitzman  Case  {sup7*a)y  which  is  a  good  illustra- 
tion, a  child  five  years  of  age,  upon  being  struck  by  an  electric 
street  car,  fell  upon  the  fender  and  was  carried  along  for  a  dis- 
tance of  from  32  to  150  feet  when  he  rolled  from  the  fender  in  front 
of  the  advancing  car  and  was  run  over  and  killed,  and  it  was  held 
that,  assuming  the  child  to  have  been  8ui  juris  and  that  his  falling 
upon  the  fender  resulted  from  his  contributory  negligence,  it  was 
the  duty  of  the  railroad  company  when  the  child  had  reached  a 
position  upon  the  fender,  to  have  prevented  the  injury  and  death 
of  the  child  if  it  had  time  and  could  have  done  so  by  the  exercise 
of  reasonable  care.  As  was  therein  said  :  "  Whatever  the  d^ree  of 
negligence  on  the  part  of  the  individual  in  the  original  contact,  that 
negligence  culminated  in  the  accident  which  landed  him  in  the  net 
of  the  fender.  From  that  moment  a  new  relation  existed  between 
the  parties  and  any  act  or  omission  on  the  part  of  the  defendant, 
amounting  to  a  lack  of  the  care  demanded  by  the  situation  and  result- 
ing in  the  death  of  plaintiffs  intestate,  is  sufficient  to  charge  the  com- 
pany with  negligence." 

In  the  case  at  bar,  however,  there  were  presented  the  ordinary 
questions  of  negligence  and  contributory  negligence,  and  there  was 
no  suggestion,  either  in  the  pleadings  or  in  the  testimony,  of  any 
new  situation  being  created  after  the  plaintiff  had  come  into  a  posi- 
tion of  danger.  Neither  the  cases  referred  to,  therefore,  nor  the 
rule  of  law  invoked  by  the  plaintiff  and  embodied  in  the  requests, 
had  any  application.  It  had  been  shown  that  the  driver,  with  his 
utmost  vigilance  and  endeavor,  could  not  stop  the  car,  and  the  testi- 
mony would  support  the  inference  that  the  child,  when  the  accident 
occurred,  was  walking  between  his  mother  and  another  woman,  and 
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was  well  taken  care  of.  The  tendency  of  the  two  first  requests  and 
the  effect  of  the  last  was  to  instruct  the  jury  that,  regardless  of  con- 
tributory negligence,  there  might  be  a  recovery.  Of  course,  if  the 
jury  had  found  that  the  parent  was  negligent  in  attempting  to  cross 
in  the  manner  testified,  such  negligence,  assuming  the  child  to  be 
non  suijurisy  would  bar  recovery,  yet  the  jury  were  instructed  that 
a  recovery  could  be  had  upon  proof  merely  that  there  was  negli- 
gence on  the  part  of  the  defendant.  The  last  request,  particularly, 
was,  in  view  of  the  facts,  erroneous  and  most  prejudicial. 

The  judgment  and  order,  accordingly,  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patteeson  and  Laughlin,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Note.— The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  yolume» 
71  App.  Div.— Rep. 
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Thomas  W.  Bracher,  Plaintiff.  ▼.  Jessie  C. 
McBride,  Defendant.—  Sabmiaslon  dismissed, 
with  costs  to  the  plaintiff.— Submission 
of  a  oontroTorsy  npon  an  agreed  statement 
of  facts  pursuant  to  section  D(70  of  the  Oode 
of  Civil  Procedure.— 

PsB  CuRiAic:  It  appearing  by  ooncesslon  of 
counsel  in  open  court  that  there  is  now  no 
oontroTere/  between  the  parties  to  this  sub- 
mission, the  defendant  having  talcen  title, 
the  submission  should  be  dismissed,  with 
costs  to  the  plaintiff.  Present — Van  Brunt, 
P.  J.,  O'iirien,  Ingraham,  Hatch  and  Laugh- 
lin,JJ. 

Lyman  O.  Bloomingdale,  Suing  on  Behalf  of 
Himself  and  of  all  Other  Creditors  of  the  Har- 
lem Casino  Company,  AppeUant,  t.  August 
Luchow  and  Others,  Respondents.— Order 
modified  as  directed  in  opinion  and  as  modi- 
fled  affirmed,  without  costs.— Appeal  from 
an  order  permitting  plaintiff  to  discontinue 
the  action  upon  certain  conditions.— 
Pm  CiTRiAii:  This  order  should  be  modified 
by  confining  the  award  of  costs  to  the  only 
defendants  opposing  the  motion,  namely, 
August  Luchow,  Richard  Stein  and  Charles 
H.  Lellman.  It  Is  true  that  the  latter  died: 
but  his  attorney  was  served  with  notice  and 
appeared  and  opposed  the  motion.  As  so 
modified,  the  order  should  be  affirmed,  with- 
out costs  of  this  appeal.  Present— Van 
Brunt,  P.  J.,  O'Brien,  McLaughlin,  Hatch 
and  Laughlin,  JJ. 

Johanna  Kalish  and  Others,  as  Executors,  etc., 

of  Joseph  Kalish,  Deceased,  Respondents, 

70  A1Q  ▼•  Luke  iHiggins  and  Elizabeth  Hlggins,  Ap- 

>«        o        P«"^*»-     (Action  No    «.)- Judgment  re- 

Uase  o        rened.  new  trial  ordered,  costs  to  appellant 

8172  NY  647  to  abide  event.— Appeal  from  a  judgment 

entered  npon  the  decision  of  the  court  at 

Special  Term.— 

IiioRAHAii,  J.:  The  action  is  brought  to  set 
aside  a  conveyance  of  property  made  by 
the  defendant  Luke  Hlggins  to  the  defendant 
Elizabeth  Hlggins,  his  wife.  The  case  was 
tried  with,  and:  depends  upon  the  same  facts, 
as  the  case  of  Kalish  v.  HigginM  {No.  1)  Cante^ 
p.  108),  and  for  the  reasons  stated  in  the 
opinion  in  that  case  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  impellant  to  abide 
the  event.  Van  Brunt,  P.  j.,  McLaughlin, 
Hatch  and  Laughlin,  JJ.,  concurred. 

Charles  F.  Frothlngham,  Respondent,  v.  Frank 
Le  Roy  Satterlee,  Appellant.  —  Judgment 
alfirmeid,  with  costs.—  Appeal  from  a  judg- 
ment entered  upon  the  report  of  a  ref- 
eree.— 

IxosAHA,!!,  J.:  The  action  is  brought  to  re- 
cover the  balance  of  an  account  due  from 
the  defendant  to  the  plaintiff,  who  was  a 
broker  engaged  in  the  business  of  buying 
and  selUne  stocks  and  bonds  and  other  secu- 
rities in  the  ctty  of  New  York,  and  the  com- 
plaint alleges  that  the  plaintiff  and  the  firm 
of  which  he  is  surviving  partner  purchased 


and  sold  various  stocks  and  bonds  for  the  de* 
fendant;  that  on  or  about  the  8d  day  of 
April,  1804,  there  was  an  account  stated  be- 
tween the  plaintiff *s  firm  and  the  defendant 
by  which  it  was  agreed  that  the  balance  due 
to  the  plaintiff  was  on  that  dav  $8,100.01, 
which  sum  the  defendant  agreed  to  pay  to 
the  plaintiff:  that  thereafter,  from  the  81st 
day  of  March,  1804,  to  the  Ist  day  of  Janu- 
ary. 1800,  the  said  firm  continued  to  act  as 
brokers  for  the  defendant  under  said  em- 
ployment, and  at  his  request  made  certain 
purchases  and  sales  of  stock  for  him,  and 
that  on  the  1st  day  of  January,  1800.  there 
was  a  balance  due  the  plaintiff  from  the  de- 
fendant of  $6,142.68,  for  which  sum  the  plain- 
tiff asks  to  recover  judgment.  The  answer 
admits  the  statements  of  this  account,  but 
alleges  that  the  same  was  screed  to  relying 
upon  the  assurances  of  one  James  R.  Nicools, 
then  the  plaintiff"  s  partner,  that  the  same 
were  just  and  correct  statements  of  the  ac- 
count; and  upon  information  and  belief  that 
"the  aforesaid  statements  wrongfully  con- 
tained entries  of  stocks,  etc.,  bought  or  sold 
without  the  order  or  knowledge  of  defend- 
ant, and  charges  t>f  commission  thereon,  and 
likewise  included  charges  of  interest  at  usu- 
rious and  unlawful  rates,  and  also  of  interest 
claimed  to  have  been  paid  on  account  of 
stocks  embraced  in  said  statements,  but 
which  amounts  of  interest  had  not,  in  fact, 
been  paid  thereon,'*  and  the  defendant  asks 
that  the  complaint  be  dismissed;  that  an  ac- 
counting between  the  plaintiff  and  the  de- 
fendant oe  directed,  and  that  the  defendant 
recover  judgment  against  the  plaintiff  for 
the  amount  found  due.  The  reply  denied 
the  allegations  constituting  a  counterclaim, 
and  the  case  was  referred  to  a  referee  to 
bear  and  determine.  Upon  the  trial  the 
pliUntiff  proved  the  statement  of  the  account 
hy  a  letter  dated  April  8, 1804,  addressed  to 
the  plaintiff  and  signed  by  the  defendant,  aa 
follows: 

**DBiJi  SiBs.— Tour  statement  of  my  ac- 
count to  March  81, 1804,  is  received  and  found 
correct. 

**  Very  truljryours,      

'*r.  U:  ROY  SATTERLEE.' 

The  plaintiff  also  proved  the  subsequent 
transactions  alleged  in  the  complaint  and 
the  rendering  of  the  final  account  to  the 
defendant  to  December  81 ,  1807,  which  showed 
a  balance  against  the  defendant  of  $4,847.80; 
and  testified  to  several  interviews  with  the 
defendant  after  the  rendition  of  this  account 
at  which  the  defendant  admitted  that  he  was 
indebted  to  the  plaintiff  in  this  amount  and 
promised  to  pay  the  same  when  able  to  do 
so.  Upon  this  evidence  the  referee  held  that 
there  was  an  account  stated  which  was  bind- 
ing upon  the  defendant,  unless  such  account 
was  impeached  for  fraud,  mistake  or  mani- 
fest error.    This  ruling  was  correct.    (.SpeU- 
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man  T.MueA2/ek{,  166  N.T.  945.)  ThepUln- 
tifF  thus  haying  established  his  cause  of 
action,  the  burden  was  on  the  defendant  to 
impeach  the  account  To  sustain  this  de- 
fense the  defendant  was  examined  as  to  cer- 
tain oonyeraations  between  himself  and  Mr. 
Nichols,  who  was  the  plaintiff's  partner,  but 
who  died  before  the  commencement  of  the  ac- 
tion. He  testified  that  he  si^rned  the  state- 
ment approving  the  account  upon  the  state- 
ment of  Mr.  Nichols  that  it  was  only  a  matter 
of  form  and  it  was  understood  to  be  a  simple 
receipt  of  the  account  and  not  an  approval 
of  it;  that  Mr.  Frothingham,  his  partner, 
Insisted  upon  having  the  statements  re- 
ceipted and  that  he  had  to  satisfy  Mr.  Froth- 
Ingnam;  but  this  testimonv  of  the  defend- 
ant was  uncorroborated.  Mr.  Nichols  had 
died  before  the  commencement  of  the  action, 
and,  if  admissible  as  against  the  plaintiff.  It 
presented  a  question  of  fact  for  tne  referee, 
and  his  finding  in  favor  of  the  plaintiff  was 
supported  by  the  evidence.  The  only  other 
question  presented  is  as  to  the  right  of  the 
defendant  to  offset  as  against  this  amount 
due  the  damages  sustained  by  the  defendant 
by  reason  of  the  failure  of  the  plaintiff  to 
sell  certain  bonds  of  the  defendant  held  as 
collateral  securitv  for  the  amount  due  tlie 

Slalntiff  upon  this  account.  There  was  evi- 
ence  that  the  plaintiff  tried  to  sell  the 
bonds:  that  they  had  no  market  value  in 
New  York,  and  were  not  listed  upon  the 
Stock  Exchange;  and  that  finally,  being  un- 
able to  sell  the  bonds  in  the  regular  way,  the 
defendant  requested  the  plamtiff  not  to 
sacrifice  them  at  auction,  which  request  the 
plaintiff  complied  with.  The  counterclaim 
that  was  alleged  in  the  answer  would  not 
Justify  a  recovery  by  the  defendant  for  a 
lailure  to  sell  these  bonds.  Assuming,  how- 
ever, that  such  a  counterclaim  had  been 
pleaded,  it  was  a  question  of  fact  for  the 
referee  as  to  whether  the  plaintiff  obeyed 
the  instructions  of  the  defendant  in  respect 
to  the  sale  of  the  bonds,  and  the  finding  of 
the  referee  on  this  subject  was  sustained  by 
the  evidence.  There  are  various  rulings 
upon  the  admission  and  rejection  of  evi- 
dence to  which  the  defendant  excepted. 
They  relate  principally  to  the  refusal  of  the 
referee  to  allow  upon  the  cross-examination 
of  the  plaintiff  and  his  bookkeeper,  proof  of 
purchases  and  sales  of  stock  prior  to  the 
statement  of  the  account  between  the  plain- 
tiff and  the  defendant.  The  referee  sus- 
tained these  objections  to  questions  upon 
cross-examination,  upon  the  ground  that  the 
evidence  was  only  admissible  as  a  part  of 
the  defendant's  case  and  that  there  first  had 
to  be  some  evidence  tending  to  show  that  the 
account  as  assented  to  by  the  defendant  was 
incorrect.  After  the  plaintiff  had  rested, 
the  defendant  recalled  the  plaintiff,  and  no 
evidence  was  excluded  that  could  have  helped 
defendant.  So  far  as  appears,  all  the  testi- 
mony that  was  offered  oy  the  defendant  to 
prove  his  case  which  was  admissible  was 
admitted,  and  nothing  was  excluded  that 
could  bear  upon  the  question  at  issue.  The 
main  defense  of  the  defendant  was  as  to  his 
understanding  with  Nichols,  who  was  a 
member  of  tne  plaintiff's  firm,  as  to  these 
various  purchases  and  soles  and  the  con- 
ditions upon  which  he  approved  the  account. 
These  were  all  questions  of  fact  for  the 
referee,  and  were  found  against  the  defend- 
ant. The  evidence  excluded  could  not  have 
aided  him  in  his  defense.  Upon  the  whole 
case  we  think  that  none  of  the  rulings  would 
justify  a  reversal  of  the  judgment,  and  it 
should  be  afiirmed^ith  costs.  Van  Brunt, 
P.  J.,  McLaughlin,  &atch  and  Laughlin,  JJ., 
concurred. 


Henry  S.  Moore,  as  Executor,  etc.,  of  Theron 
R.  Butler,  Deceased,  Respondent,  v.  TiUie  E. 
Smith  and  Others,  Defendants,  and  Lena 
Vogel,  Appellant.  Wilmore  Anway,  Re- 
ceiver, Respondent  (Action  No.  1 . )  —  Order 
modified  as  directed  in  opinion,  and  as  so 
modified,  affirmed,  without  costs.— Appeal 
by  the  defendant  Lena  Vogel  from  an  order 
of  the  Special  Term  adjudging  her  guilty  of 
a  contempt  of  court  in  disobeying  an  order 
directing  her  to  pay  certain  moneys  to  the 
receiver  in  the  action.— 
Hatch,  J.:  It  was  sought  by  this  action  to 
foreclose  a  mortgage  upon  the  premises  No. 
67  East  One  Hundred  and  Seventeenth  street. 
In  the  city  of  New  York,  consisting  of  a 
double  flat  apartment  house,  five  stories  in 
height.  After  the  action  was  commenced, 
the  plaintiff  applied  for  the  appointment  ox 
a  receiver  of  tne  rents  of  the  premisea,  and 
by  an  order  duly  entered  such  application 
was  eranted  and  the  receiver  appointed. 
The  latter  immediately  notified  all  of  the 
tenants  in  the  building  who  paid  their  rents 
monthly  In  advance  to  make  such  payments 
to  him.  This  the  tenants  refused  to  do,  and 
the  receiver  instituted  a  proceeding  m  the 
Municipal  Court  to  dispossess  one  of  said 
tenants.  When  the  proceeding  came  on  for 
hearing,  it  appeared  for  the  first  time  that 
Lena  vogel,  who  had  not  then  been  made  a 
party  to  the  action,  was  possessed  of  a  lease 
of  the  whole  premises  executed  by  the  de- 
fendant owner,  dated  April  8, 1901,  and  expir- 
ing May  1, 1908,  and  proof  was  given  tenoing 
to  show  that  she  had  paid  rent  in  advance  un- 
der the  terms  of  the  lease  in  the  sum  of 
$1,760.  This  lease  was  not  recorded  or  ac- 
knowledged. After  the  lease  had  been  pro- 
duced and  proven,  the  receiver  discontinued 
the  summary  proceeding,  and  the  plaintiff 
procured  an  order  making  the  said  vogel  a 
party  defendant  in  the  action,  and  leave  was 
given  to  serve  an  amended  supplemental 
summons  and  complaint  upon  her.  This 
order  was  complied  with,  and  the  defendant 
Vogel  was  duly  made  a  party  to  the  action. 
Subsequently,  she  was  brought  into  court 
upon  an  order  to  show  cause  why  the  re- 
ceivership should  not  be  extended  so  as  to 
embrace  the  rents  collected  by  her  accruing 
since  July  1, 1901.  Upon  the  return  day  of 
this  order,  Lena  Vogel  made  default.  She 
subsequently  applied  to  have  the  order  set 
aside  for  the  reason  that  she  had  never 
been  served  with  a  copy  of  the  papers  or 
notice  to  appear  In  such  proceeding.  This 
motion  was  denied,  and  she  was  given  leave 
to  make  a  motion  to  vacate  the  order  upon 
the  merits,  and  upon  that  motion  being 
heard,  the  same  was  denied.  From  the  orders 
entered  upon  these  respective  motions,  the 
defendant  did  not  appeal,  and  the  same  now 
stand  in  full  force  and  effect.  Thereafter 
the  receiver  duly  demanded  of  the  said 
Vogel  payment  to  him  of  all  rents  which  she 
had  collected,  accruing  in  July,  1901.  Com- 
pliance with  this  demand  was  refused,  and 
thereupon  a  motion  was  made  to  punish  her 
for  contempt,  under  a  claim  of  disobedience 
of  the  order  extending  the  receivership  to 
the  rents  collected  by  her.  This  motion  com- 
ing on  to  be  heard,  she  was  adjudged  guilty 
of  contempt  of  the  order  and  fined  the  sum 
of  9332.50,  being  the  amount  of  rents  col- 
lected by  her,  and  an  additional  sum  of  S8S, 
together  with  $10  costs  of  the  motion.  From 
that  order  this  appeal  is  taken.  The  order 
which  extended  the  receivership  so  as  to 
embrace  the  rents  collected  by  Iiena  Vogel 
made  provision  therefor  in  theiee  words:  'It 
is  further  ordered  that  said  Lena  Vogel 
pay  to  said  receiver  any  rents  of  said  prem- 
ises which  she  may  have  ooUeoted  Crooa 
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the  monthly  tenants  for  rent  accruing  since 
July  1,  1901."  It  is  undisputed  that  of 
the  rents  collected  hy  Lena  Vogel,  $288.60 
were  of  rents  which  accrued  on  the  1st 
day  of  July,  1901,  and  that  no  rents  which 
4iccrued  thereafter  were  collected  by  her, 
except  the  sum  of  $50,  and  this  sum  she 
claimed  was  expended  in  renoyailng  the 
rooms  in  the  building.  It  is  clear,  therefore, 
that  to  the  extent  of  ft932.50  the  order  ex- 
tending the  receivership  did  not  embrace 
«uch  moneys.  Its  express  language  was  for 
rents  accruing  since  July  1,  1901.  There 
could  be,  therefore,  no  vloIaUon  of  th6  order 
iK>  f ar  as  these  rents  were  concerned,  as  they 
were  not  covered  by  Its  terms,  and  she 
could  not  be  adjudged  guilty  of  contempt 
for  refusing  to  pay  over  these  moneys,  for, 
so  far.  as  the  t^rms  of  the  order  were  con- 
-cerned,  they  belonged  to  her.  As  to  the  $50, 
however,  she  was  clearly  in  contempt.  She 
was  not  authorized  to  collect  that  sum,  as  it 
was  of  rent  which  accrued  subsequei^t  to 
July  1, 1901.  She  was  neither  iustifled  in  re- 
ceiving it  nor  was  she  Justified  in  paving  it 
•out  for  any  purpose.  It  belonged  to  the  re- 
ceiver, and  the  order  commanded  that  she 
pay  it  to  him.  It  is  quite  probable  that 
there  was  a  lack  of  good  faith  upon  her  part 
in  connection  with  the  lease  and  these  prem- 
ises; but  such  fact,  assuming  it  to  exist,  does 
not  justify  the  imposition  of  a  punishment 
for  tne  violation  of  an  order  which  she  did  not 
violate.  It  follows,  therefore,  that  the  order 
should  be  modified  by  deducting  therefrom 
$282.50  of  the  sum  imposed  by  way  of  fine, 
and  as  so  modified  the  order  should  be  af- 
firmed, without  costs  to  either  party  in  this 
court.  Van  Brunt,  P.  J.,  O'Brien,  Ingraham 
and  McLaughlin,  JJ.,  concurred. 
Gertrude  S.  Kramer,  Respondent,  v.  Edwin 
G.  Kramer,  Appellant.  —  Order  reversed, 
with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs.— 
Appeal  from  an  order  vacating  an  order  for 
the  examination  of  plaintiff  before  trial.— 
Hatch,  J. :  This  action  was  brought  upon 
the  following  promissory  note,  alleged  to 
have  been  duly  made  and  delivered  to  the 
plaintiff  herein  by  the  defendant: 
''  $12,000.      Boston,  Mass.,  April  l«t,  1901. 

** after  date  I  or  my  estate  promise 

to  pay  to  the  order  of  Gertrude  Short 
Kramer,  Twelve  thousand  Dollars  at  6)t  in- 
terest from  date,  at  474  Commonwealth 
Ave.,  Boston,  Mass. 

''  Value  received  $12,000 
■"  No.  1  Due  EDWIN  G.  KRAMER." 

Defendant,  in  his  answer,  admits  the  making 
of  such  a  note,  and  as  an  affirmative  defense 
avers  that  it  was  delivered  to  Alfred  E. 
Kramer,  the  husband  of  the  plaintiff,  with- 
out any  consideration  and  upon  the  express 
condition  and  promise  that  the  said  note 
was  not  to  be  delivered,  nor  negotiated 
under  any  circumstances,  nor  the  possession 
thereof  parted  with.  Defendant  further 
alleges,  upon  information  and  belief,  that 
the  said  note  was  never  delivered,  but  that 
plaintiff  obtained  the  same  wrongfully  and 
fraudulently,  without  the  consent  of  Alfred 
E.  Kramer  and  without  any  consideration. 
The  defendant  obtained  an  order  for  the  ex- 
amination of  the  plaintiff  before  trial,  which 
was  subsequently  vacated,  and  it  is  from 
such  order  vacating  the  examination  that 
this  appeal  is  taken.  We  think  It  fairly  ap- 
pears that  the  answer  in  this  case  is  inter- 
posed in  good  faith,  and  that  the  defendant 
intends  in  good  faith  to  use  the  testimony 
to  be  taken  upon  the  examination  on  the 
trial  of  the  action.  It  is  evident  that  the 
testimony  of  the  plaintiff,  in  view  of  the 


peculiar  circumstances  surrounding  the  ex- 
ecution and  delivery  of  the  note,  is  material 
and  necessary  to  the  defense  in  this  action, 
and  under  such  circumstances,  where  the 
application  is  made  in  eood  faith  and  Is  for 
the  purpose  of  procuring  testimony  to  be 
used  upon  the  trial,  a  case  is  made  entitling 
the  party  to  an  examination.  (Leary  v. 
jBtce,  15  App.  Div.  897.)  The  facts  as  to  how 
the  plaintJil  became  possessed  of  the  note 
and  the  consideration,  if  any,  that  she  paid 
therefor  are  peculiarly  within  the  knowl- 
edge of  the  plaintiff,  and  upon  such  subject 
the  defendant  must  be  presumed  to  be  abso- 
lutely ignorant.  It  devolves  upon  him  to 
show  that  the  plaintiff  is  not  a  bona  fide 
holder  of  the  note,  and  it  is  quite  likely  that 
he  can  only  show  such  fact  by  an  examina- 
tion of  the  plaintiff.  There  Is  no  presump- 
tion that  she  will  be  present  at  the  trial,  and 
it  is  clear  that  if  she  is  she  will  be  a  hostile 
witness;  and  there  is  no  certainty  that  the 
defendant,  unless  he  be  permitted  to  have 
this  examination,  will  be  enabled  to  obtain 
her  testimony  at  all.  The  facts  appearing 
upon  the  motion  show  a  dear  case,  not  only 
in  the  averment  of  the  answer  and  in  the 
affidavit,  but  also  in  the  circumstances  sur- 
rounding the  whole  tk'ansaction  for  an  ex- 
amination of  plaintiff  before  trial,  and  the 
order,  therefore,  was  properly  granted.  It 
follows  that  the  order  vacating  the  order  for 
examination  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the 
motion  to  vacate  denied,  with  ten  dollars 
costs.  Van  Brunt.  P.  J.,  Ingraham,  Mc- 
Laughlin and  Laugnlin,  JJ.,  concurred. 

Domie  W.  Hildreth  and  Henry  Segelken,  Re- 
spondents, V.  Joseph  M.  McCi&u],  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.—  Appeal  by  defendant  from 
an  order  of  the  Special  Term  of  the  Supreme 
C!ourt,  entered  in  the  clerk's  office  of  the 
county  of  New  York  on  the  9lh  day  of 
August,  1901,  adjudging  him  guilty  of  con- 
tempt in  having  violated  an  injunction  order 
granted  herein  and  imposing  a  fine  of  $260.— 
Laughlin,  J. :  The  injunction  order,  for  the 
violation  of  which  appellant  has  been  ad- 
judged guilty  of  contempt,  is  the  one  consid- 
ered on  the  appeal  decided  herewith.  After 
that  order  was  granted  and  served,  appellant 
issued  and  mailed  a  circular  to  retail  dealers 
in  honey,  beeswax,  maple  sugar  and  maple 
syrup,  announcing  the  death  of  Henry  P. 
Hildreth,  which  occurred  several  weeks  be- 
fore, and  stating  that  he.  as  survivor,  was 
the  sole  owner  of  the  business  carried  on  at 
Nos.  120  and  122  West  Broadway.  It  appears 
by  an  affidavit,  which  is.  however,  contro- 
verted by  the  defendant,  that  in  one  instance, 
at  least,  this  circular  was  inclosed  in  an  en- 
velope, upon  which  was  originally  printed 
''After  5  days  return  to  Hildreth,  McCaul 
Co.,  Jos.  M.  McCaul,  Prop..  120  &  122  West 
Broadway,  New  York,*'  and  upon  which  the 
name  "Hildreth"  was  lefc  plainly  legible, 
although  some  blue  ink  had  been  spread 
over  it.  The  court  was  justified  in  finding 
that  this  circular  thus  issued  was  calculated 
and  intended  to  continue  the  deception 
which  it  was  the  design  of  the  injunction 
order  to  prevent,  ana  the  defendant  was 
properly  adjudged  guilty  of  contempt. 
(Devlin  v.  Devlin,  69  N.  Y.  212.)  The  order 
should,  therefore,  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  Van  Brunt, 
P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Clark  W.  Dunlop,  Appellant,  v.  Frederic  T. 
James  and  Marietta  wllsey.  Respondents.— 
Judgment  affirmed,  with  costs.— Appeal  by 
the  plaintiff  from  so  much  of  a  judgment  of 
the  Supreme  Court,  entered  in  the  clerk's 
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office  of  the  county  of  New  York  on  the 
8d  day  of  July,  1901,  as  adjudges  thai  he  is 
not  entitled  to  recover  any  sum  from  the 
defendant  James  or  a  deficiency  judgment 
against  said  defendant.— 
Lauohum,  J.:  This  action  is  brought  to  fore- 
close a  mortgage  on  a  leasehold  interest  in 
premises  No.  2b  Warren  street,  New  York 
city,  and  to  have  the  defendant  James 
adjudged  liable  for  any  deficiency  to  the 
extent  of  9860.  The  court  had  granted  a 
decree  in  foreclosure  but  has  decided  that 
the  defendant  James  is  not  personally  liable. 
The  material  facts  are  not  controverted. 
On  the  8d  day  of  April,  1899,  the  defendant 
James  owned,  by  assignment,  a  lease  of  the 
premises  in  question  made  by  the  Trinitv 
church  corporation  on  the  15th  di^  of  April, 
1890,  for  twenty-one  years  from  May  1,  1890, 
and  on  that  da^  he  executed  an  assignment 
thereof  in  writing  to  the  defendant  wils^, 
the  consideration  recited  being  $85,000.  On 
the  same  day  tne  defendant  Wilsey  executed 
a  bond  to  the  plaintiff  in  the  penal  sum 
of  988,000,  conditioned  for  the  payment  of 
$14,000  in  five  semi-annual  payments  of  $600 
commencing  November  1, 1809,  and  the  bal- 
ance on  May  1, 1900,  with  six  per  cent  interest 
semi-annually  and  conditioned  that  the  whole 
amount  should,  at  the  option  of  the  mortga- 
gee, grow  due  on  default  for  thirty  days  in 
uie  payment  of  interest,  or  for  ninety  days  In 
the  payment  of  any  tax  or  assessment  upon 
the  premises.  The  mortgage  accompanying 
the  bond  covers  the  lease  and  describes  the 
property,  recites  the  assignment  by  defend- 
ant James  to  defendant  wilsey  and  that  the 
latter  was  justly  indebted  to  the  plaintiff 
In  the  sum  of  $14,000,  secured  by  a  bond  of 
even  date  therewith  and  recites  the  condi- 
tions of  the  bond  as  to  default  in  payment 
of  interest  but  not  as  to  default  in  payment 
of  taxes  and  assessments,  but  makes  refei^ 
ence  to  the  bond  as  more  fully  showing  the 
default  as  to  interest  and  the  effect  thereof. 
It  also  recites  that  the  mortgage  is  intended 
**  for  the  better  securing  '*  the  sum  of  money 
mentioned  in  the  bond,  together  with  inter- 
est thereon.  The  mortgage  further  provides 
that  it  is  made  subject  to  the  rents,  cove- 
nants, conditions  and  provisions  of  said 
lease  and  that  if  the  mortgagor  shall  pay 
the  sum  mentioned  in  the  condition  of 
the  bond  and  interest  as  therein  provided, 
that  In  that  event  the  mortgage  should 
be  void.  The  mortgagor  covenated  to 
ay  the  money  as  conditioned  in  the 
ond.  It  was  further  therein  provided 
that  if  default  should  be  made  in  the  pay- 
ment of  the  sum  specified  on  the  bond  or  in- 
terest, that  then  ft  should  be  lawful  for  the 
mortgagee  to  sell  the  lease,  and  the  remain- 
der of  the  term  at  public  auction  "according 
to  the  act  in  such  case  made  and  provided," 
and  out  of  the  moneys  arising  from  the 
sale  to  retain  the  principal  and  interest 
then  due,  together  with  costs  and  charges 
of  the  sale  and  advertising,  and  pay  the  sur- 
plus, if  any,  to  the  mortgaeror.  The  mort- 
gage also  contained  an  agreement  that  the 
mortgagor  should  keep  the  buildings  insured 
and  assign  the  policy  to  the  mortgagee,  and 
In  default  thereof  that  the  mortgagee  might 
effect  such  insurance,  and  the  cost  thereof 
should  be  a  lien  on  the  mortgaged  premises 
and  forthwith  become  due;  that  tne  mort- 
gagor should  pay  all  taxes  and  assessments, 
and  in  default  thereof  for  ninety  dasrs  the 
mortgagee  might  pay  the  same,  and  the 
amount  so  paid  should  forthwith  become 
due  and  payable,  and  be  deemed  secured  by 
the  mortgage  and  collectible  in  the  manner 
provided  for  the  collection  of  interest  on  the 
principal,  and  in  default  of  such  payment 
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the  whole  principal  should,  at  the  option  of 
the  mortgagee,  immediately  become  aue  and 
payable;  that  the  mortgagor  would  pay  the 
ground  rent  reserved  in  the  lease  when  the 
same  became  due  as  therein  provided,  and 
in  default  on  her  part  of  any  covenant  or 
condition  of  the  lease,  the  mortgagee  might 
at  his  election  consider  the  entire  principal 
due  and  payable  forthwith,  and  be  might 
pay  the  ground  rent  if  the  mortgagor  should 
default  in  paying  the  same,  andftne  amount 
so  paid  should  be  a  lien  on  the  premises  pay- 
able on  demand;  that  if  grouna  rents  should 
remain  unpaid  for  ten  days  after  becoming 
due,  the  mortgagee  might  forthwith,  with- 
out notice  to  any  person  or  application  to 
any  court,  enter  upon  and  take  possessioti 
of  the  premises,  and  for  that  purpose  the 
mortgagor  therein  assigned  the  rents  and 
profits  to  him  with  power  to  let  the  prem- 
faes,  receive  the  rents,  issues  and  proAts 
thereof,  and  apply  the  same,  after  paying 
necessary  expenses  and  charges  on  account 
of  the  ground  rent,  taxes  and  amount  se- 
cured by  the  mortgage.  At  the  time  of  the 
execution  of  this  bond  and  mortgage  the 
defendant  Wilsey  signed,  sealed,  acknowl- 
edged and  delivered  to  the  plaintiff  a  written 
instrument  as  follows: 

**  Whereas,  Marietta  Wilsey  has  executed 
a  bond  of  even  date  herewith,  conditioned 
for  the  payment  to  Clark  W.  Dunlop  of  the 
sum  of  Fourteen  thousand  Dollars  and  in- 
terest and  secured  by  a  morteage,  of  even 
date  herewith,  covering  leasehold  premises 
No.  90  Warren  Street,  in  the  Borough  of 
Manhattan,  City  of  New  York,  and 

*'  Whbbeas,  it  is  intended  that  an  amount 
sufficient  to  meet  the  amounts  that  shall 
grow  due  for  the  ground  rent,  interest  and 
installment  on  said  mortgage,  taxes,  water 
rates  and  insurance  shaU  be  accumulated 
from  the  rents  of  said  premises. 

*'Now  this  indenture  witnesseth,  that 
Four  hundred  and  twenty-five  C$486.00)  oa 
each  and  every  month,  during  the  contin- 
uance of  said  mortgage,  from  the  rents 
of  said  premises,  shall  be  deposited  with, 
Wells,  Waldo  &  Snedeker,  attorneys  and 
oounsellors^t-law.  No.  84  Nassau  Street^ 
New  York  City,  who  agree  to  retain  said 
amounts  and  deposit  them  in  a  trust  com- 
pany for  the  purposes  aforesaid  and  to  allow 
the  trust  company's  rate  of  interest,  to  wit, 
two  percent  while  they  remain  on  deposit  as 
aforesaid,  and  said  Marietta  Wilsey  li«!«by 
iwreee  to  pay,  each  and  every  month,  until 
the  aforesaid  mortgage  is  paia  In  full,  to  said 
Wells,  Waldo  &  Snecfeker,  from  said  rents 
said  amount  of  Four  hundred  and  twenty- 
five  Dollars."  It  will  be  observed  that  this 
declaration  does  not  recite  any  considera- 
tion, does  not  purport  to  be  an  agreement 
with  anybody  and  that  it  is  not  referred  to 
in  the  bond  or  mortgage.  At  the  time  of  the 
execution  of  the  bond  the  defendant  James 
indorsed  a  guaranty  thereon  of  the  first  two 
installments  falling  due  thereunder  and  of 
the  interest  falling  due  at  the  same  time. 
These  have  been  paid.  After  the  execution 
of  these  papers  and  on  the  same  day  the  de- 
fendant Wilsey  re-assigned  the  lease  to  the 
defendant  James.  The  assignment  recites  a 
consideration  of  $86,000,  being  the  same  as 
that  stated  in  the  assignment  from  him  to 
her.  The  assignment  was  expreaaly  made 
subject  to  '*  a  mortgage  of  even  date  here- 
with given  to  secure  the  payment  of  fourteen 
thousand  dollars  and  interest.*'  The  defend- 
ant James  did  not  assume  the  payment  of  the 
mortgage  or  the  obligations  of  tne  defendant 
Wilsey  under  the  declaration  herein  quoted, 
although  he  was  present  at  the  time  of  its  exe- 
cution and  knew  the  contents  thereof .   Thete 
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facts  were  fully  known  to  all  of  the  parties. 
There  is  no  cLuin  of  fraud  or  deception  on 
the  part  of  the  defendant  James.  The  pa- 
pers were  all  executed,  as  has  been  seen,  Uie 
same  day,  and  they  were  all  drawn  by  the 
plaintiff's  attorneys,  who  were  aware  of  the 
fact  that  the  defendant  James  did  not  wish 
to  become  personally  liable  on  the  bond  or 
mortgage  to  a  greater  extent  than  the  two  in- 
stallments which  he  guaranteed.  The  appel- 
lant concedes  that  there  was  no  personal  ob- 
ligation assimied  or  intended  to  oe  assumed 
by  the  defendant  James  for  the  payment  of 
any  part  of  the  principal  or  interest  repre- 
sented by  the  bond  other  than  the  first  two 
installments  which  are  not  in  question.  It 
is  claimed,  however,  that,  inasmuch  as  James 
knew  of  this  declaration  with  reference  to  de- 
positing the  rents  made  by  his  assignor,  he 
received  the  rents  impressed  with  a  trust  to 
apply  the  same  according  to  that  declara- 
tion. Not  only  did  James  not  assume  the 
liability  of  his  assignor  under  that  declara- 
tion, but  it  does  not  even  appear  that  he  re- 
ceived the  money  that  was  loaned  on  the 
faith  of  the  bond  and  mortgage,  nor,  in  fact, 
is  it  shown  that  any  money  whatever  was 
loaned  thereon.  It  is  not  alleged  nor  was 
any  proof  offered  tending  to  show  any  mis- 
take, mutual  or  otherwise,  with  reference  to 
the  contents  of  an  v  of  the  documents  enumer- 
ated. It  has  neither  been  alleged,  proved  or 
claimed  that  the  defendant  James  agreed  to 
turn  over  the  rents  in  accordance  with  the 
declaration  made  by  his  assignor  or  that  any 
such  agreement  was  omitted  from  the  writ- 
ings through  fraud  or  mistake.  While  it 
appears  that  the  lease  was  reassigrned  to 
James  the  same  day  he  assigned  it  to  the  de- 
fendant Wilsey,  yet  it  was  not  shown  that  at 
the  time  of  the  execution  of  the  bond  and 
mortgage  and  declaration  by  her  that  the 
agreement  to  reassign  had  been  made  or 
that  it  was  then  understood  by  the  parties 
that  it  was  to  be  reassigned  to  James,  we  are 
of  opinion  that,  on  the  facts  proved,  the  de- 
fendant James  is  not  personally  liable  for 
rents  received  which  were  not  paid  over  to  the 
plaintiff's  attorneys  in  acoordanoe  with  the 
defendant  WilseyVs  declaration.  If  there  was 
default  in  the  payment  of  the  principal. 
Interest,  taxes,  assessments  or  ground  rents, 
the  appellant  was  at  hberty  to  pursue  his 
rights  and  remedies  under  the  bond  and 
mortgage.  One  right  and  remedy  was  to 
obtain  possession  of  the  premises  and  collect 
the  rents  himself;  but,  inasmuch  as  the  de- 
fendant was  under  no  legal  obligation  to  the 
plaintiff,  the  latter  could  not  suffer  the 
former  to  collect  them  and  then  hold  him 
personally  liable  therefor.  It  follows  that 
the  judgment  appealed  from  should  be 
affirmed,  with  costs.  Van  Brunt,  P.  J., 
O'Brien,  Ingraham  and  Hatch,  J  J.,  con- 
curred. 

Joseph  Freeman,  Respondent,  v.  The  Manhat- 
tan Railway  Company  and  The  Metropolitan 
Elevated  Railway  Company,  Appellants.— 
Judgment  modified  by  reducing  the  amount 
awarded  for  fee  damage  to  the  sum  of 
$1,200;  and  by  reducing  the  Judgment  for 
rental  damage,  interest^  costs  and  allow- 
ances as  entered  to  the  sum  of  $1,542.72,  and 
as  so  modified  affirmed,  without  costs  to 
either  party.    No  opinion. 

James  w.  Murphy  and  Michael  McCormack, 
Appellants,  v.  John  E.  Parsons  and  Others, 
Respondents.— Judgment  and  order  af- 
firmed, with  costs.    No  opinion. 

Daniel  Tyrrel,  Appellant,  v.  Seamen's  Bank 
for  Savings,  Respondent.— Judgment  and 
order  aflinned,  with  costs.    No  opinion. 

Charles  F.  Rivoir,  Respondent,  v.  Metropolitcm 
Street  Railway  Company,  Appellant.—  Upon 


the  respondent's  stipulating  to  reduce  Judg. 
ment  to  $6,407.44,  the  same  including  costs 
and  allowance,  the  Judgment,  as  so  reduced, 
and  the  order  will  be  affirmed,  without  costs. 
If  such  stipulation  be  not  given,  ludgment 
and  order  reversed  and  new  triiai  oraered, 
with  costs  to  appellant  to  abide  event.  No 
opinion. 

In  the  Matter  of  Heniy  C.  Valentine,  Appel- 
lant, V.  Collector  of  Assessments,  etc.,  of 
New  York.  Respondent.— Order  affirmed, 
with  fifty  dollars  costs  and  disbursements. 
No  opinion. 

Albert  Luther,  Respondent,  v.  Julius  Meyer 
Hanser,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

William  H.  Rolston  and  Others,  Appellants,  v. 
Evert  Van  Slyke,  as  Administrator,  etc.,  of 
Sarah  D.  Van  Slyke,  Deceased,  Respondent. 

—Order  affirmed,  with  ten  dollars  costs  and 

disbursements.    No  opinion.  — nK  ci7 

Ellen  B.  Oudllp,  Respondent,  v.  The  New  Yorl       '"         „^^ ' 
Evening  Journal  rublishing  Company,  Ap        Case  5 
pellant.— Judgment  and  order  affirmed,  Witt  gX7l  x^Y  678 
costs.    No  opinion.  -itamv  1p;r 

Eric  Hope  (Earl  of  Yarmouth),  Respondent]  ^1^4  ^  ^    ^^» 
V.  The  Daily   Telegraph  Company,  Appel- 
lant.— Judgment  and  order  affirmed,  with 
costs.    No  opinion. 

Bstella  A.  Thurber,  Respondent,  v.  The  Pre- 
ferred Accident  Insurance  Company  of  New 
York.  Appellant.— Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  (Ingraham, 
J.,  dissented.) 

The  People  of  the  State  of  New  York,  Respond- 
ent, V.  Ous  Hartw  Appellant.— Judgment 
affirmed.    No  opinion. 

I^man  O.  Bloomingdale,  Suing  on  Behalf  of 
Himself  and  of  Hi  Other  Creditors  of  the 
Harlem  Casino  Company,  Respondent,  v.  Au- 
gust Luchow  and  Others,  Appellants.— Order 
affirmed,  with  costs  to  each  of  the  respond- 
ents appearing  on  this  appeal.    No  opinion. 

Jessie  Schwab,  Appellant,  v.  The  City  of  New 
York,  Respondent— Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

Christina  Just,  Respondent,  v.  The  Manhattan 
Railway  Company  and  the  New  York  Ele- 
vated Railroad  Company,  Appellants.- 
Judgment  modified  by  reducing  the  amount 
awarded  for  fee  danoages  to  $K,000,  and  by 
reducing  the  Judgment  for  rental  damage, 
interest,  costs  aiia  allowance  as  entered,  to 
the  sum  of  $2,206.06,  and  as  so  modified, 
affirmed,  without  costs  to  either  party.  No 
opinion. 

Charles  A.  Stevenson,  Respondent,  v.  The  Dailv 
Telegraph  Company,  Appellant.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  ophiion. 

John  F.  Douglas  and  Another  v.  Emma  L. 
Jones.— Motion   denied,   with    ten    dollars  • 
costs.    Memorandum  per  curiam. 

John  O.  Oray  v.  Metropolitan  Street  Railway 
C!ompany.— Motion  denied,  wUh  ten  dollars 


Augustus  V.  Stuy vesant  v.  Mary  A.  Early.  — 
Motion  denied,  with  ten  dollars  costs. 

Otto  H.  Droege,  as  Receiver,  v.  Edwin  W. 
Baxter  ana  Another.— Motion  granted; 
question  certified  as  stated  in  memorandum 
per  curiam. 

In  the  Matter  of  Seward  Park.— MoUon  for 
reference  granted. 

Boyle  &  Evarts  Company  v.  John  D.  Fox  and 
Others.- Motion  denied  upon  payment  of 
ten  dollars  cosU,  and  upon  payment  of  an 
additional  ten  dollars,  leave  given  to  apply 
to  the  court  below  to  open  default. 

The  People  of  the  State  of  New  York  exrel. 
William  A.  Hart  v.  Bernard  J.  York  and 
Others,  Commissioners.  —  Motion  denied, 
with  ten  dollars  costs. 
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Allan  L.  Smidt  v.  Blay  E.  Wood— Motion 
denied  upon  payment  of  ten  dollars  costs, 
and  upon  payment  of  an  additional  ten  dol- 
lars, leave  sriven  to  apply  to  the  court  below 
to  open  default. 

William  Jones  ▼.  Bobert  E.  Moes.— Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  The  John  Spry  Lumber  Com- 
pany.— Motion  denied,  with  ten  dollars 
costs. 

liCopold  Adler  v.  Sigmar  Cohn.— Motion  de- 
nied upon  payment  of  ten  dollars  costs,  and 
upon  payment  of  ten  dollars  additional, 
leave  Riven  to  apply  to  the  court  below  to 
open  default. 

The  People  of  the  State  of  New  York  v.  John 
Bremer.— Motion  denied,  with  ten  dollars 
costs. 

Thomas  J.  Backes  v.  James  P.  Curran  and 
Others.— Motion  denied,  with  ten  dollars 
costs. 

Lawrence  V.  Muliy  v.  Daily  Telegraph  Oom 


Sany.—  Motion  denied  upon  payment  of  ten 
oUars  costs,  and  upon  pigment  of  an  ad- 
ditional ten  dollars,  leave  sriven  to  apply  to 


the  court  below  to  open  derault 

Charles  Philips  v.  Burr  W.  Mcintosh.— Motion 
denied,  with  ten  dollars  costs. 

Country  Club  Land  Association  ▼.  Frederick 
Lohbauer  and  Others.— Motion  granted,  un- 
less defendant  stipulates  to  consent  to  the 
withdrawal  of  the  plaintiff's  appeal  to  the 
Court  of  Appeals,  and  pays  ten  dollars  costs 
and  also  the  costs  of  appeal  which  had 
accrued  to  the  plaintiff,  and  any  disburse- 
ments which  it  had  made  at  the  time  of  the 
entry  of  the  order  amending  the  order  of  re- 
versal   Memorandum  per  curiam. 

James   Ford    v.    The    Mayor,   etc.— Motion 


granted  so  far  as  to  dismiss  appeal,  with 
ten  dollars  costs. 

Ellen  B.  Cudllp  v.  The  New  York  Evening 
Journal  Publishing  Company.— Motion  for 
leave  to  go  to  the  Court  of  Appeals  denied. 

Ellen  B.  Cudllp  v.  The  New  York  Evening 
Journal  Publishing  Company.— Motion  for 
reargument  denied,  with  ten  dollars  costs. 
Memorandum  per  curiam. 

William  Shipman,  as  Trustee,  etc..  Plaintiff, 
V.  Nathaniel  Niles,  Defendant.— Case  sent 
back  for  decision.  Memorandum  per  curiam. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  John  H.  Hayward,  Surviv- 
ing Trustee  under  the  Will  of  John  R.  Hay- 
ward,  Deceased,  Appellant;  Amanda  M.  Hal- 
sted,  Petitioner,  and  Others,  Respondents. 
Decree  affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  Fulton  Avenue.— Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  the  WUl  of  Joseph  F.  Weber, 
Deceased.-  Motion  denied,  upon  payment  of 
ten  dolUtrs  costs;  appellants  allowed  to 
serve  a  proper  undertaking  upon  payment 
of  an  additional  ten  dollars;  and  appellants 
allowed  to  serve  notice  of  appeal  upon  Her- 
man C.  Weber  and  Emeline  A.  Weber  upon 
payment  of  an  additional  ten  dollars.  Mem- 
orandum per  curiam. 

Ftenny  Rayne  McComb,  Appellant,  v.  Title 
Guarantee  and  Trust  Company  of  New  York 
and  Others,  as  Executors  of  and  Trusteee 
under  the  Last  Will  and  Testament  of 
James  Jennings  McComb,  Deceased.  Re- 
spondents; Jennings  Scott  McCV>nib,  Appel- 
lant, Impleaded  with  Others,  Defendants.— 
Judgment  affirmed,  with  costs,  on  opin- 
ion of  court  below.  (Reported  in  86  IkUsc 
Rep.  870.) 


Third  Department,  March  Term,  1902. 


Herbert  L.  Handy  and  Others,  Respondents, 
V.  Joseph  A.  Powers  and  Others,  Appellants, 
Impleaded  with  Others.— Order  affirmed, 
witn  ten  dollars  costs  and  disbursements.— 
AppeflU  by  the  defendant  The  J.  B.  Orcutt 
Company  and  the  defendants  Joseph  A. 
Powers,  Albert  E.  Powers  and  Nathaniel  B. 
Powers  from  an  order  entered  in  the  clerk^s 
office  of  Saratoga  county  upon  the  83d  day 
of  December,  1901.— 

Pkr  Curiam:  The  appellants'  complaint  is 
that  the  bill  of  particulars  ordered  was  not 
sufficiently  comprehensive.  The  plaintiffs 
were  ordered  in  substance  to  serve  a  bill  of 
particulars  of  *'  the  cla^  and  kind  and 
amount.  In  general  terms,  of  the  property 
thus  claimed  by  the  plaintiffs  to  have  been 
converted  by  said  defendants,  but  without 
particularly  specifying  the  number  of  feet 
of  lumber,  or  panes  of  glass,  or  any  further 
amounts  than  they  are  able  to  ascertain  from 
the  examination  of  the  inventory  made  by 
the  assignee  of  Barnes  and  La  Dow  and  by  the 
trustee  in  bankruptcy  of  said  Barnes  &  La 
Dow  respectively."  The  inventories  referred 
to  in  the  order  are  not  before  the  court.  It  Is 
impossible,  therefore,  for  us  to  tell  how  com- 

I>rehonsive  or  satisfactorv  the  bill  of  particu- 
ars  ordered  may  be.  The  order,  therefore, 
should  be  affirmed,  leaving  to  the  defendants 
their  motion  to  make  more  specific  the  bill 
of  particulars  if  one  inadequate  be  furnished. 
In  the  complaint  It  is  alleged  that  the  plain- 
tiffs have  been  denied  access  to  this  lumber 
a  part  of  which  they  are  claiming.  The  de- 
fendants thus  denying  access  to  the  prop- 
erty cannot  with  good  grace  ask  that  the 


plaintiffs  be  required  to  specify  particularlv 
what  parts  of  the  property  are  claimed. 
The  order,  we  think,  properly  confined  the 
obligation  of  the  plamtiffs  cu  specify  such 
amounts  as  they  were  able  to  ascertain  from 
the  inventories  which  had  been  made,  their 
only  apparent  means  of  knowledge  of  the 
property  in  the  hands  of  the  defendants 
which  was  the  subject  of  their  mortgage. 
All  concurred. 
The  People  of  the  State  of  New  York  ex  rel.  Day- 
ton T.  Eastman,  Respondent,  v.  Michael  Scott 
and  William  VeVhl,a8  Commissioners  of  High- 
ways of  the  Town  of  Callicoon,  Sullivan 
County,  N.  Y.,  Appellants.-  Order  reversed, 
with  ten  dollars  costs  and  disbursements. 
Motion  for  mandamus  denied,  with  costs  as 
in  an  action.—  Appeal  from  an  order  of  the 
Supreme  Court,  entered  in  the  office  of  the 
clerk  of  Sullivan  ccunty  on  the  8th  day  of 
August,  1001.  In  August,  1896,  an  order  made 
by  the  commissioners  of  highwasrs  of  the 
town  of  Callicoon  was  filed  in  the  clerk's  office 
of  the  town,  laying  out  a  highway  over  cer- 
tain lands  therein  specified.  No  proceedings 
were  taken  to  open  such  road  until  In  June. 
1890,  the  owner  of  some  of  such  lands  applied 
to  the  highway  commissioners  of  such  town 
to  open  and  work  the  same.  The  commis- 
sioners refused,  on  the  ground  that  no  re- 
lease of  such  lands,  as  is  required  by  sectloa 
80  of  the  Highway  Law  (Laws  of  180Q, 
chap.  SOS),  had  been  filed  and  recorded 
in  such  office,  and  that,  therefore,  such 
order  was  inoperative.  Such  owner,  the 
relator  herein,  then  applied  for  a  man- 
damus requiring  the  oommlasionerB  to  open 
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the  road.  An  alternative  writ  was  granted, 
and  a  trial  thereon  subsequently  had  at  a 
Special  Term  of  this  court,  and  upon  such 
tnal  the  court  found  as  a  fact  that  the 
written  consent  of  all  the  property  owners 
through  whose  lands  the  road  was  to  run, 
releasing  all  claims  for  damages  and  dedi- 
cating the  necessary  lands  for  such  road, 
was  delivered  by  the  commissioner  to  the 
town  clerk  for  filing  and  recording;  that 
such  order  was  regular  and  still  operative, 
and  thereupon  made  an  order  that  a  man- 
damus be  Issued  directing  the  commission- 
ers to  proceed  and  open  the  road  as  therein 
laid  out.  From  that  order  this  appeal  is 
taken.— 

Parker,  P.  J. :  Section  80  of  the  Highway  Law 
requires  that  a  road  shall  not  be  laid  out  over 
lands  dedicated  to  the  town,  unless  there  be 
"filed  and  recorded  in  the  town  clerk's 
office'*  at  or  before  the  time  of  filing  the 
order  laying  it  out  a  *'  release  of  the  land  " 
over  which  the  road  is  to  pass.  Such  is  not 
the  language,  but  it  is  the  plain  provision  of 
the  section  in  question.  If,  therefore,  no 
such  release,  as  is  by  that  section  required, 
had  been  filed  with  the  order  in  question, 
the  order  was  illegal  and  without  force,  and 
the  commissioners  were  without  authority 
to  proceed  under  it.  I  am  of  the  opinion 
that  the  proof  before  the  Special  Term  ut- 
terly failed  to  sustain  the  conclusion  that 
such  a  release  had  ever  been  filed.  That 
none  had  ever  been  recorded  is  conceded. 
Without  discussing  or  deciding  whether  a 
filing  without  recording  would  be  sufficient, 
let  us  examine  the  evidence  upon  which  it  is 
claimed  that  one  had  been  filed.  It  appears 
that  when  the  order  was  signed  bv  the  com- 
missioners, a  paper  purporting  to  be  a  release 
was  given  to  one  of  them.  The  evidence  is 
very  unsatisfactory  as  to  whether  it  was 
signed  by  all  the  several  owners  of  lands  over 
which  the  road  is  laid;  but,  conceding  that 
it  had  been,  what  did  that  commissioner  do 
with  it?  He  has  since  died  and  gives  no  evi- 
dence on  that  subject.  Two  witnesses  tes- 
tify that  some  two  vears  afterwards  they 
saw  that  paper  in  the  town  clerk's  office. 
Neither  says  ne  saw  It  on  file  thtere.  or  that 
It  was  there  as  one  of  the  records  of  the  of- 
fice, or  in  the  custody  of  the  clerk.  Merely 
that  he  saw  it  there.  The  relator  further 
swears  that  the  clerk  told  him  that  he  did 
not  file  the  paper  because  the  town  board 
directed  him  not  to.  The  clerk,  however, 
denies  that  he  ever  told  him  so,  and,  more- 
over, testified  that  no  such  paper  was  ever 
left  at  the  office  for  filing.  None  can  now  be 
found  on  file  in  the  office,  nor  is  there  any 
entry  In  the  office  referring  to  any  filing  or 
recording  of  one.  The  clerk  testified  dis- 
tinctly that  none  was  ever  filed  or  recorded. 
On  this  evidence  it  seems  clear  that  the 
paper  was  never  actually  filed.  Neit  her  does 
the  court  find  that  it  was.  It  merely  found 
that  it  was  left  for  filing.  Also  the  clear 
weight  of  evidence  is  against  the  claim  that 
the  paper  was  ever  left  there  to  be  filed. 
The  alleged  declaration  of  the  clerk  that  it 
was  is  not  evidence  of  that  fact  against  the 
commissioners  or  the  town.  The  evidence 
of  the  witnesses  that  they  had  seen  it  there 
is  also  too  Indefinite  as  to  the  situation  and 
condition  in  which  it  was  seen  there  to  over- 
come the  positive  testimony  of  the  officer 
in  charge  that  it  never  was  left  there  for 
filing.  But  suppose  the  paper  referred  to 
as  being  left  with  the  one  commissioner 
had  been  left  at  the  clerk's  office  to  be 
filed,  concededly  it  cannot  now  be  found 
there.  It  is  a  lost  instrument,  and  no 
evidence  of  its  contents  has  been  Intelli- 
gently given  by  any  witness.    Those  who 


claim  to  have  seen  it  call  it  a  release. 
But  that  is  merely  giving  the  paper 
a  name,  not  giving  a  statement  of  its 
contents.  It  Is,  in  effect,  their  opinion 
merely.  What  have  we  before  us  to  show 
that  it  was  a  ''  release  of  the  land  "  ruch  as 
the  statute  requires?  Was  It  witnessed  or 
acknowledged?  Was  it  under  seal  or  not? 
Was  it  anything  more  than  a  consent  that 
the  road  might  be  laid  out?  Did  It  release 
anything  more  than  damages  for  laying  it 
out?  What  was  its  language  and  what  its 
legal  effectlr  We  have  no  information  what- 
ever on  either  of  these  subjects.  We  know 
only  that  the  witness  called  it  a  release. 
Now,  the  clear  purpose  of  the  statute  is  to 
secure  to  the  town  some  sure  and  permanent 
evidence  of  its  title  to  a  right  of  way  over 
the  lands  claimed  to  be  dedicated  for  the 
purpose  of  a  road,  and  to  protect  the  town 
against  the  expense  and  liabilities  Incident 
to  the  opening  and  working  of  the  road  un- 
less it  has  acquired  a  clear  right  to  do  so. 
Surely,  if  the  town  in  the  case  before  us  has 
no  better  evidence  of  title  to  the  lands 
through  which  this  road  is  to  be  opened 
than  was  shown  to  the  Special  Term,  these 
commissioners  have  slight  protection  against 
an  action  for  trespass  should  they  proceed 
to  take  possession  of  and  construct  a  high- 
way across  them.  Such  evidence  would 
hardly  be  put  forward  as  establishing  a  re- 
lease against  any  owner  of  the  lands  in 
question,  and  I  am  of  the  opinion  that  the 
commissioners  should  not  be  compelled  to 
enter  upon  and  appropriate  lands  to  which 
the  town  can  establish  scarcely  the  shadow 
of  a  title.  Their  right  is  much  too  doubtful 
to  be  enforced  by  a  writ  of  mandamus,  and 
the  order  appealed  from  should  be  reversed. 
All  concurred;  Fursman,  J.,  in  result. 
Charles  O.  Landers,  Respondent,  v.  William 
H.  Forbes,  as  Executor,  etc.,  of  Nancy  Lan- 
ders, Deceased,  Appellant.— Judgment  re- 
versed on  the  law  and  facts,  referee  dis- 
charged and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.—  Appeal  from  a 
Judgment  entered  upon  the  report  of  a  ref- 
eree allowing  $1,174.77,  besides  disburse- 
ments, on  a  claim  for  $S,goi  .54  presented  to 
the  defendant,  as  executor,  and  disputed  by 
him.— 

Kellooo,  J. :  The  plaintiff  presented  an 
itemized  bill  to  the  executor  of  the  estate  of 
Nancy  Landers  airgregating  ft9.901.64,  which 
was  rejected.  The  deceased  left  personal 
estate  worth  $8,000  or  $8,400.  She  was  the 
widow  of  one  Qarrett  V.  Landers,  who  died 
in  1888,  leaving  a  farm  of  fifty  acres  to  his 
widow  for  life,  then  to  the  plaintiff  in  fee. 
So  far  as  the  record  discloses,  the  plaintiff 
was  the  adopted  son  of  Qarrett  and  Nancy 
Landers.  He  always  lived  with  them,  called 
them  father  and  mother,  always  lived  on  this 
farm  of  fifty  acres,  and  this  farm  was  always 
the  home  of  Oarrett  and  Nancy  Landers. 
The  plaintiff  lived  on  the  farm  for  forty- four 
years  and  was  never  married.  In  the  life- 
time cf  Qarrett  Landers  he  worked  the  farm 
on  shares  from  the  time  he  was  twenty-one 
until  Mr.  Landers'  death,  some  ten  or  twelve 
years,  and  lived  with  the  others  at  the  com- 
mon house,  which  was  the  dwelling  house  on 
the  farm.  It  does  not  appear  that  his  father 
and  mother  by  adoption  paid  him  for  board 
or  that  he  paid  them  for  board.  After  the 
death  of  Qarrett  Landers  he,  by  an  arrange- 
ment with  his  adopted  mother,  continued  to 
work  the  farm  on  shares.  The  lease  seems 
to  have  been  In  writing.  By  the  terms  of 
the  lease,  as  stated  by  witness  Forbes,  who 
drew  it  up,  the  parties  were  to  share  equally 
in  the  farm  produce  and  each  was  to  pay 
one-half  the  taxes,  and  the  mother,  Nanoy 
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Landers,  was  to  hare  her  home  on  the  old 
place  as  she  always  had.  Nothing  was  said 
about  board  of  either.  They  continued  to 
live  toffether  as  they  had  alwajrs  done. 
From  ail  the  testimony  it  seems  to  be  beyond 
question  that  what  was  raised  upon  the  farm 
without  division  supplied  the  table.  Plain- 
tiff took  eggs  and  butter  and  such  produce 
to  the  village  store  and  brought  back  such 
articles  for  table  use  as  were  needed,  and 
Nancy  Landers  did  Uie  same.  There  is  no 
evidence  that  the  table  was  supplied  from 
plaintiff's  share.  The  mother  owned  all  the 
furniture  and  table  equipment  iu  the  house. 
She,  without  a  servant^  was  housekeeper,  and 
did  for  the  most  part  the  household  work  and 
prepared  the  food  for  herself  and  plaintiff  and 
for  the  farm  hands  when  any  were  em- 
ployed; and  the  witnesses  Hiram  Harris  and 
fiUmira  Harris,  the  nearest  neighbors  and 
persons  in  position  to  know  what  Nancy 
Landers  did.  say  that  her  services  were  worth 
more  than  her  board,  and  on  this  point  no 
other  witness  definitely  speaks,  though  all 
the  witnesses  who  give  anv  of  their  observa- 
tions say  that  Nancy  Landers  did  the  house 
work  when  she  was  not  ill,  and  she  is  shown 
to  have  been  ill  during  the  twelve  years 
from  1888  to  the  time  of  her  decease  only 
some  fifteen  weeks;  only  for  that  length  of 
time  was  she  so  far  ill  as  to  require  the  at- 
tention of  a  nurse.  She  was  eighty-three 
vears  old  when  she  died,  but  seems  to  have 
been  gifted  with  such  an  unusual  temper 
and  bodily  health  as  to  successfully  resist 
the  ordinary  effects  of  old  age.  It  appears 
that  the  claimant,  without  objection  and 
without  regard  to  the  provisions  of  section 
889  of  the  Code  of  Civil  Procedure,  was  per- 
mitted to  testify  to  every  personal  transac- 
tion had  with  the  deceased,  and  yet  it  is  im- 
possible to  read  the  testimony  and  not  be 
entirely  convinced  that  there  was  never  any 
expectation  on  the  part  of  the  claimant  to 
be  paid  for  board  of  nis  mother  by  adoption, 
nor  was  there  ever  any  intention  on  her  part 
to  pay  for  board  otherwise  than  by  services 
as  housekeeper  such  as  she  was  able  to  ren- 
der and  did  render  during  these  twelve  years. 
There  is  no  testimony  in  the  cose  which  re- 
motely suggests  that  a  claim  for  board  was 
contemplated  by  either  mother  or  son  In  the 
lifetime  of  the  mother,  except  the  testimony 
of  the  witness  Catherine  Hutchins,  a  servant, 
who  worked  in  the  household  a  few  weeks 
some  six  years  before  her  testimony  was 
given.  The  witness  undertakes  to  give  her 
recollection  of  a  conversation  which  did  not 
in  any  way  interest  her.  Taking  into  ac- 
count the  lapse  of  time,  the  manner  in  which 
the  witness  testifies,  the  fact  that  her  mem- 
ory fails  to  recall  anything  but  such  frag- 
ments of  the  conversation  as  might  benefit 
plaintiff,  the  surroundings,  the  occasion 
which  it  appears  prompted  the  petulant  ez- 

Eressions  of  the  mother,  what  is  claimed  to 
ave  been  said  seems  so  improbable  that  very 
little  weight  should  be  given  to  the  recollec- 
tion of  this  witness.  On  the  other  hand,  we 
have  the  testimony  of  Frances  Wetheroee, 
giving  a  conversation  with  plaintiff  soon 
after  the  mother's  decease  in  which  he  dis- 
claims all  intention  of  making  claim  for 
board,  and  when  plaintiff  was  asked  as  wit- 
ness if  he  had  not  made  this  statement  he  did 
not  deny  having  done  so.  We  have  the  fur- 
ther fact  in  the  case  that  both  plaintiff  and 
the  mother  were  very  particular  to  make 
prompt  settlement  and  payment  in  all  mat- 
ters of  busineas  between  them;  that  plaintiff 
made  frequent  pasrments  of  money  to  his 
mother;  that  the  mother  was  in  no  need  of 
money  and  plaintiff  had  none  to  spare;  the 
further  fact  that  after  six  years  all  claim  for 


board  became  stale  and  uncollectible;  the 
further  fact  ttiat  the  table  was  supplied 
for  the  most  part  If  not  wholly  from  the 
undivided  product  of  the  farm  or  the  pro- 
ceeds of  such  product.  Plaintiff's  witness. 
Catherine  Hutchins,  says  that  plaintiff 
would  take  eggs  and  butter  and  bring 
back  tea,  sugar  and  ordinary  groceries. 
Witness  Burr,  the  storekeeper,  says  "  during 
the  past  ten  or  twelve  years  she  came  to  the 
store  about  once  in  two  weeks  and  brought 
butter  and  3ggs  which  she  exchanged  for 
groceries  sometimes  and  she  would  take 
due  bills  for  the  balance  some  other  times: 
I  thought  she  traded  at  our  store  more 
than  Charles  Landers  did;''  the  further 
fact  that  she  was  the  owner  of  the  cooking 
utensils,  the  table  appointments  and  all  the 
furniture  in  the  house  but  one  bed;  the 
further  fact  that  she  was  mistress  in  the 
house  and  sole  housekeeper  and  doing,  with- 
out help,  all  the  household  work  the  same 
as  she  always  had  done,  with  no  servant  to 
do  this  work  for  her.  This,  altogether, 
makes  the  suggestion  that  she  was  a  boarder 
in  her  own  home  and  liable  to  be  charged 
as' such  by  her  adopted  son  much  too 
absurd  for  belief.  The  item  thereupon  al- 
lowed by  the  referee  for  six  years'  board 
at  $8  per  week,  amounting  to  flKMl,  was 
error.  There  is  no  evidence  to  support  this 
finding.  The  item  for  fire  insurance  allowed 
for  premiums  paid  during  the  six  years  next 
prior  to  the  decease  of  the  testatrix  at 
129.58  is  too  Urge.  The  referee  evidently 
overlooked  the  testlmonv  of  the  plaintiff 
that  the  Insurance  was  Joint  and  at  most 
Nancy  lenders  was  liable  for  onlr  one-half 
that  sum.  The  item  for  taxes  paid,  which 
was  allowed  by  the  referee,  for  the  said  six 
years,  of  ninety  dollars,  at  fifteen  dollars  a 

?ear.  is  also  too  large.  This  is  the  total  tax 
or  these  years.  The  lease  caUed  for  pay- 
ment of  only  one-half  the  taxes  by  the  de- 
ceased. By  the  evidence  of  the  ooUector  of 
taxes  she  paid  the  whole  tax  in  the  years 
1896  and  1806.  If  plaintiff  paid  for  two 
years  there  would  be  only  two  other  years 
to  be  divided  and  the  item  at  most  would 
not  exceed  fifteen  dollars  chargeable  to  her 
estate.  The  item  for  board  of  nurses,  allowed 
at  fifty-four  dollars  and  eighty-sfx  cents, 
seems  to  be  too  large.  The  proof  discloses 
not  to  exceed  twenty  weeks*  board  at  three 
dollars  per  week.  This  board  was  furnished 
from  the  food  Jointly  owned  and  was  pre- 
pared by  these  so-called  nurses;  the  item 
could  not  exceed  thirty  dollars,  from  this  evi- 
dence. The  allowance  of  twelve  dollars  for 
twelve  ^*  trips  "  has  no  evidence  to  support 
the  charge.  This,  among  civilised  peopte,  is 
of  the  nature  of  service  without  day.  The 
item  allowed  at  thirty- eight  doibus,  for 
extra  work  performed  by  cuimant  when  his 
mother  was  sick,  has  no  proof  to  support  it. 
The  judgment  should  be  reversed,  tne  ref- 
eree discharged,  and  a  new  trial  granted, 
with  costs  of  this  appeal  to  appellant  to 
abide  the  event.    All  concurred.  1 — 
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Annie  Bell,  Respondent,  v.  New  Jersey  St4;^^       _        . 
boat  Company,  Appellant.— Judgment  anJ       Case  1 
order    unanimously   affirmed,  with  costs «]^74^T  54 < 
Fursman,  J.,  not  sitting.    No  opinion.         ' 

James  Fulton,  Respondent,  v.  John  F.  Simp 
son,  Appellant.— Judgment  unanimously 
afflirmea.  with  costs.    No  opinion. 

Lena  Garrett.  Appellant,  v.  Bradford  R. 
Wood,  Individually  and  as  Executor,  etc, 
of  Bradford  R.  Wood,  Deceased,  and  as  Com- 
mittee, etc.,  of  Thomas  O.  Wood,  and  Others, 
Respondents.— Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 

Lyman  H.  Hills,  as  Trustee  of  the  Estate  of 
Chester  M.  Hapgood,  a  Bankrupt,  AppeUant, 
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▼.  Chester  M.  Hapgood  and  Others,  Respond- 
ents.—Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 

Willis  T.  Honsinger  and  Albert  F.  Jerrv,  Re- 
spondents, V.  The  Union  Carriage  and  Qear 
ComiMiny,  Appellant.— Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Smith  Lane,  Respondent,  y.  Rosa  Frey,  as  Ad- 
ministratrix, etc.,  of  Christian  F.  Frey,  De- 
ceased, Appellant.— Interlocutory  judgment 
affirmed,  with  costs,  with  usual  leave  to  the 
defendant  to  answer  on  payment  of  costs. 
No  opinion.    All  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  J.  W.  Allen,  as  Trustee  under 
the  Last  Will  and  Testament  of  Elizabeth 
Qibbard,  Deceased,  Appellant;  Minerva 
Cleveland  and  Irving  H.  Cleveland,  as  Ad- 
ministrators, etc.,  of  Ezekiel  Cleveland, 
Deceased,  SieBpondent& — Decree  of  surro- 
gate unanimously  affirmed,  with  costs.  No 
opinion.    Smith,  J.,  not  sitting. 

Bridget  O'Reilly,  as  Sole  Administratrix,  etc., 
of  Michael  O'Reilly.  Deceased,  Appellant,  v. 
The  Lawrence  Cement  Company,  Respond- 
ent—Judgment affirmed,  with  costs.  No 
opinion.  All  concurred,  except  Smith,  J., 
dissentini;;  Chase,  J.,  not  sitting. 

Arthur  S.  Plerson.  Appellant,  v.  Caleb  B.  Hill, 
Respondent.— Judgement  unanimously  af- 
firmed, with  costs.    No  opinion. 

Qeorge  B.  Smith,  Respondent,  v.  The  City 
of  Johnstown,  Appellant.— Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

Peter  Favo,  Respondent,  v.  The  Remington 
Arms  Company,  Appellant.—  Motion  denied. 

Joseph  Qreenwald  and  Others,  Respondents, 
V.  Augustus  G.  Wales,  as  SherlfP  of  Broome 
County,  Appellant.—  Motion  denied. 

Oliver  C.  Latimer,  Respondent,  v.  Frank  H. 
McKinnon  and  Others,  as  Trustees  in  Bank- 
ruptcy of  Frank  H.  McKinnon  and  Walter  R. 
Burrows,  Bankrupts,  Appellants.  —  Motion 

granted.  Order  .settled  to  conform  to  Ex- 
iblt  A  in  moving  papers. 

In  the  Matter  of  the  Probate  of  the  Last  Will 
and  Testament  of  Sarah  Gallagher,  Deceased' 
—Appeal  dismissed,  with  ten  dollars  costs. 

In  t  he  Matter  of  the  Application  of  the  Sche- 
nectady Railway  Company  for  the  Appoint- 
ment of  Three  Commissioners  to  Determine 
whether  an  Extension  or  Branch  of  its  Bail- 
road  ought  to  be  Constructed  and  Operated, 
etc.,  in  the  Town  of  Glenville,  Schenectady 
County.—  Application  granted.  Hon.  Samuel 
Edwards,  Jeremiah  Day,  of  CatskiU,  N.  Y., 


and  Peter  Walker,  of  DunsviUe,  N.  T.,  ap- 
pointed commissioners. 

In  the  Blatter  of  the  Examination  of  Edgar  C. 
McKallor  and  Martha  Bell  Scott,  Judgment 
Debtors,  in  Proceedings  Supplementary  to 
Execution  upon  a  Judgment,  etc.—  Motion 
granted  on  default,  with  ten  dollars  costs. 

J.  Samuel  Lemon,  as  Administrator,  etc.,  of 
Hope  A.  Lemon,  Deceased,  Appellant,  v. 
Maxwell  Smith,  as  Administrator,  etc.,  of 
Adon  Smith,  Jr^  Deceased,  and  Others.  Re- 
spondents; Ina  B.  Cowell  and  Others,  Infants, 
Appellants,  Impleaded  with  Others.—  Judg- 
ment cifirmea,  with  costs.  Opinion  by 
Parker,  P.  J.  (withheld  from  publication  bv 
direction  of  Parker,  P.  J.)  All  concurred, 
except  Smith,  J.,  dissenting.  Order  to  be 
entered  as  of  January  8,  lOOS. 

Annie  Bell,  Respondent,  v.  New  Jersey  Steam- 
boat Company,  Appellant.— Motion  denied. 

Winthrop  NT  Flnkle,  Respondent,  v.  Oscar  G. 
Finkle  and  Jerusha  Finkle,  Appellants.— 
Judgment  affirmed,  with  costs.  Noopin 
ion.    All  concurred. 

The  First  National  Bank  of  Plattsburgh,  N.  Y., 
Respondent,  v.  David  B.  Sickels  and  Marie 
Blanche  Sickels,  Appellants,  Impleaded  with 
Charles  R.  Sickels.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opin- 
ion.   All  concurred. 

Willis  Sharpe  Kilmer,  Appellant,  v.  Evening 
Herald  Company,  Respondent.—  Order  modl- 
fled  by  striking  out  provision  requiring 
plaintiff  to  stipulate  not  to  bring  another 
action  against  the  defendant  for  the  same 
cause,  and  as  so  modified  affirmed,  with  ten 
dollars  costs  and  disbursements  to  appellant 
on  grounds  stated  In  opinion  in  Kttmer  ▼. 
Evening  HercUd  Co.  (ante,  p.  201).  No  opin- 
ion.   All  concurred. 

Jacob  Slingerland,  Respondent,  v.  Emma 
Buchholtz,  Appellant.— Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

Esther  J.  Smith,  as  Administratrix,  etc.,  of 
Richard  O.  Smith,  Deceased,  Appellant,  ▼. 
Maxwell  Smith,  as  Administrator,  etc.,  of 
Adon  Smith,  Jr.,  Deceased,  and  Others,  Re- 
spondents: Ina  S.  0>well  and  Others,  Appel- 
lants, Impleaded  with  Others.— Judgment  af- 
firmed, with  costs,  on  grounds  stated  in 
opinion  in  Lemon  v.  Smith  (ante,  p.  691). 
All  concurred,  except  Smith,  J.,  dissenting. 
Order  to  be  entered  as  of  January  8,  1908. 
No  opinion. 

Watertown  Carriage  Company,  Respondent,  v. 
Edwin  L.  Hall,  Appellant.—  Motion  for  rear- 
gument  granted. 
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John  Buehler,  Appellant,  v.  Robert  D.  Pierce, 
Respondent.- Judgment  affirmed,  with 
costs,  upon  mem.  of  Merwin,  J.,  delivered 
at  Special  Term.— All  concurred,  except 
Williams  and  Hiscock,  JJ.,  dissenting.— The 
following  is  the  memorandum  of  Merwin, 
J.,  delivered  at  Special  Term: 
Merwin,  J.:  According  to  the  doctrine  laid 
down  in  Littauer  v.  Goldman  (72  N.  Y.  606), 
I  see  no  way  to  escape  the  conclusion  that, 
upon  the  transfer  by  defendant  to  plaintiff 
of  the  note  and  mortgage  in  question,  there 
was  no  Implied  warranty  of  validity  as  re- 
gards any  usury  of  which  the  defendant  had 
no  notice.  The  Littauer  case  has  been  criti- 
cised CMever  v.  Richards,  i^'i  U.  S.  411)  but  it 
is  the  law  of  the  State.  There  was  here,  as  in 
that  case,  the  transfer  of  a  promissory  note, 
and  if  as  to  the  note  there  was  no  implied  war- 
ranty, there  was  none  as  to  the  collateral 
mortgage.    (See  1  Jones  Mort.  [5th  ed.]  $  824, 


I 


.  78S.)  The  same  principle  would  be  applica- 
Ae  to  both.  In  the  assignment  from  oerend- 
ant  to  plaintiff  there  was  a  covenant  by  de- 
fendant that  there  is  due  on  said  bond  (note) 
and  mortgage  the  sum  of  $188.72,  with  inter- 
est includea  therein  todate,  January  20, 1890. 
The  face  of  the  note  and  mortgage  was  S830, 
payments  had  been  made  thereon,  and  the 
amount  specified  In  the  covenant  evidently 
represents  the  amount  unpaid  after  deduct- 
ing the  payments.  The  plaintiff  claims  that 
this  covenant  is  in  effect  an  express  war- 
ranty of  the  validity  of  the  instruments. 
The  defendant,  by  the  covenant,  sajrs  that 
of  the  debt  secured  by  the  note  and  mort- 
gage there  remains  a  certain  sum  unpaid. 
He  does  not  say  that  the  security  is  enforcl- 
ble  for  that  amount  That  Idea  could  be 
carried  into  the  covenant  only  by  Implica- 
tion, and  that  would  not  be  allowable  under 
the  Littauer  case.    The  covenant  does  not 
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go  to  the  origin  of  the  debt,  but  to  the  con- 1 
dltion  at  the  time  of  the  assignment.  It 
assumee  the  validity  of  the  security,  but 
does  not  warrant  it  anv  more  than  it  would 
be  warranted  by  a  verbal  sale  and  delivery 
for  its  face  value.  In  the  latter  case  there 
would  be  no  warranty  as  held  in  the  Idt- 
tauer  case.  So  that  practically  the  Littauer 
case  is  fatal  to  plaintiff's  claim  in  either 
aspect,  and  judgment  must,  I  think,  go  for 
defendant. 

Hannah  Wickham,  Respondent,  v.  John  Ben- 
nett, Appellant.— Judgment  and  orders  af- 
firmed, with  costs.  AH  concurred,  except 
McLennan  and  Davy,  JJ.,  dissenting  on  the 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence. 

Sidnev  B.  Breese,  as  Administrator,  etc.,  of 
Catharine  H.  Graves,  Deceased,  Appellant,  v. 
Maurice  A.  Oraves  and  Charles  E.  Stevens, 
as  Executors,  etc.,  of  Nathan  F.  Graves, 
Deceased,  R^pondents.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
All  concurred. 

Sidney  B.  Breese  and  Others,  Appellants,  v. 
Maurice  A.  Graves  and  Charles  E.  Stevens, 
as  Executors  of  and  Trustees  under  the  Will 
of  Nathan  F.Graves,  Deceased,  and  Others, 
Respondents.—  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  All  concurred . 

Adeline  S.  Thomson,  Respondent,  v.  LaMott 
Thomson  and  Others,  Appellants,  Impleaded 
with  Others.— Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

William  H.  Rees,  as  Trustee  in  Bankruptcy  of 
Angeline  J.  Drake,  Appellant,  v.  Anson  A. 
Leonard  and  Others,  Respondents.— Judg- 
ment affirmed,  with  costs.  Held^  that  the  ad- 
mission of  the  assessment  rolls  in  evidence, 
even  if  error,  was  not  sufficiently  prejudicial 
to  require  a  reversal.    All  concurred. 

Walter  L.  Wilhelm,  by  Josephine  P.  Wilhehn, 
his  Guardian  ad  Litem,  Appellant,  v.  Byron 
J.  Tillman,  Respondent.— Judgment  modi- 
fled  by  striking  out  that  part  which  directs 
a  reference,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Held^  that  no  accounting  is  demanded  in  the 
answer  and  it  can  relate  only  to  a  few  unim- 
portant items,  while  a  general  adjustment 
between  the  iMirties  seems  to  be  inevitable. 
All  concurred. 

Ball  &  Wood  Company,  Respondent,  v.  Louis 
K.  Comstock  and  Others,  Appellants  —  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

Ball  &  Wood  Companv,  Respondent,  v.  Louis 
K.  Comstock  and  Others,  etc..  Appellants.- 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

William  P.  Clark  and  Charles  E.  Clark,  Appel- 
lants, Respondents,  v.  Erie  Railroad  Com- 
pany, Respondent,  Appellant.  —Judgment 
and  order  affirmed,  without  costs  of  this 
appeal  to  either  party.    All  concurred. 

Rochester  Savings  Bank,  PlaintiflT  v.  Caroline 
F.  Bail^,  Individually  and  as  Executrix, 
etc.,  of  Franklin  Bailey,  Deceased,  Respond- 
ent, Impleaded  with  John  R.  Bailey,  Appel- 
lant, and  Others.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

The  National  Gramophone  Corporation,  Re- 
spondent, V.  Norman  McMillan,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

Carrie  E.  Drake,  as  Administratrix,  etc.,  of 
Delbert  M.  Drake,  Deceased,  Respondent,  v. 
Auburn  City  Railway  Company,  Appellant. 
—  Judgment  and  order  affirmed,  witn  costs. 
All  concurred,  except  McLennan,  J.,  dissent- 
Frederick  Miller,  an  Infant,  Respondent,  v.  M. 
Stuart  Benedict  and  Another,  Appellants.— 


Motion  for  reargument  denied,  with  ten  dol- 
lars costs.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 

G.  Frank  Lapham,  Appellant,  v.  Clayton  D, 
Leonard  and  Another,  Respondents.— Motion 
to  dismiss  appeal  granted,  with  ten  dollars 
costs,  unless  the  appellant,  within  thirty 
days,  procures  a  case  and  exceptions  to  be 
setUed  and  filed  and  the  papers  printed,  filed 
and  served,  and  pays  the  ten  dollars  costs  of 
motion. 

Asa  E.  Dye,  Respondent,  v.  Ashton  M.  Parks, 
Appellant.— Motion  to  dismiss  appeal  de- 
nted, without  costs,  but  without  prejudice 
to  tbe  right  to  renew  the  motion  at  the 
opening  of  the  next  term  of  this  court  In 
case  of  failure  to  exercise  due  diligence  itt 

Erocuring  the  case  and  exceptions  herein  to 
B  settled  and  filed  and  the  papers  printed, 
filed  and  served. 

Meyer  Lichtenstein,  Appellant,  v.  Harry 
Rabonlinski,  Respondent.— Motion  to  dis- 
miss appeal  denied,  without  costs,  but  with- 
out prejudice  to  the  right  to  renew  the 
motion  at  the  openina:  of  the  next  term  of 
this  court,  in  case  of  failure  to  exercise  due 
diligence  in  procuring  the  case  and  excep- 
tions herein  to  be  settled  and  filed  and  the 
printed  papers  filed  and  served. 

The  City  of  Buffalo  v.  The  Delaware,  Lacka- 
wanna and  Western  Railroad  Company.— 
Motion  for  reargument  denied,  with  ten  dol- 
lars costa 

Alice  H.  Butler,  Respondent,  v.  William  H. 
Hawley  and  Sarah  Hawley,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Isaac  C.  Clark,  Appellant,  v.  John  W.  Smith, 
2d.  Respondent.- Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  All  con- 
curred; Davy,  J.,  not  sitting. 

William  Whipple,  as  Administrator,  etc..  Ap- 
pellant, V.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Curtis  B.  Ellison,  Respondent,  v.  Elmlra  In- 
dustrial Association  of  Elmira,  N.  Y.,  Appel- 
lant —Interlocutory  judgment  affirmed, 
with  costs,  with  leave  to  the  appellant  to 
withdraw  its  demurrer  and  answer  within 
twenty  days,  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal,  upon 
authority  of  Whiting  v.  Elmtra  Indus- 
tritil  Astociation  <45  App.  Div.  840).  All 
concurred. 

Jasper  P.  Easterbrook,  Respondent,  v.  Elmira 
Industrial  Association  of  Elmira,  N.  Y.,  Ap- 
pellant.—Interlocutory  judgment  affirmed, 
with  costs,  with  leave  to  the  appellant  to 
withdraw  its  demurrer  and  answer  withiu 
twenty  days,  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal,  upon 
authority  of  Whiting  v.  Elmtra  Indus- 
trial Association  (45  App.  Div.  S49).  All 
concurred. 

John  Scan  Ion,  Appellant,  v.  The  Village  of 
Weedsportj  Respondent.- Order  reversed, 
with  ten  dollars  costs  and  disbursements, 
and  motion  to  set  aside  tbe  verdict  denied, 
with  ten  dollars  costs.  Held,  that  the  de- 
fendant, because  of  its  proceedings  taken  by 
it  subsequent  to  the  rendition  of  said  verdict 
and  of  its  delay  in  making  said  motion, 
waived  and  lost  its  right.  If  it  had  any,  to 
have  said  verdict  set  aside.  AU  concurred; 
Davy,  J.,  not  sitting. 

The  Second  NationiU  Bank  of  Utica,  N.  Y., 
Respondent,  v.  Solomon  A.  Campbell,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    All  concurred. 

Charles  Coolman,  Appellant,  v.  The  Whites- 
town  Water  Works  Company  and  Others, 
Respondents.  —  Order  affirmed,   with    ten 
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dollars  costs  and  disbursements, 
concurred. 
Ida  E.  Van  Etten.  Respondent,  v.  Charles  H. 
Van  Etten,  Appellant.— Order  reversed,  with 
ten  dollars  costs  and  disbursements,  and  mo- 
tion granted,  without  costs.    All  concurred. 

Merwin  Tripp,  Respondent,  ▼.  The  New  York 
Central  and  Hudson'  River  Railroad  Com- 
pany, Appellant.—  Order  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion 
granted,  with  ten  dollars  costs  to  abide 
event,  upon  condition  that,  within  ten  davs 
after  service  of  a  copy  of  this  order,  tne 
defendant  make  and  file  with  the  clerk  of 
Onondaga  county  the  stipulation  to  pay 
transportation  of  plaintiff's  witnesses  in  ac- 
cordance with  the  tender  recited  In  the  order 
appealed  from.  Held,  that,  under  the  cir- 
cumstances of  this  case,  the  trial  should  be 
had  in  the  county  wherein  the  cause  of  ac- 
tion arose     All  concurred. 

George  Rudd  v.  John  King  and  Others,  as  Re- 
ceivers of  Union  Steamboat  Company.— 
Ordered  that  the  motion  for  new  trial  upon 
exceptions  ordered  to  be  heard  in  the  Ap- 
pellate Division  in  the  first  instance  be,  and 
and  the  same  Is  hereby  denied,  for  want  of 
prosecution,  with  costs,  and  that  the  Judg- 
ment be  entered  upon  the  verdict. 

In  the  Matter  of  the  Application  of  Howland 
P.  Wells  for  the  Appointment  of  a  Commit- 
tee of  the  Person  and  Property  of  Eugene 
P.  Clark,  an  Alleged  Incompetent  Person.— 
Motion  CO  dismiss  appeal  denied,  without 
costs. 

In  the  Blatter  of  the  Application  of  Howland 
P.  Wells,  for  the  Appointment  of  a  Commit- 
tee of  the  Person  and  Property  of  Eugene 
P.  Clark,  an  Alleged  Incompetent  Person.— 
Motion  to  strike  from  notice  of  appeal  the 
words  "and  all  intermediate  orders  herein '' 
enranted  upon  consent  of  counsel,  without 
costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Charles  E.  Hequembourg,  Respondent,  v. 
John  G.  Doherty  and  Others,  Assessors  of 
the  Town  and  City  of  Dunkirk,  Chautauqua 
County,  New  York,  Appellants.— So  much 
of  the  order  as  is  appealed  from  affirmed, 
with  ten  dollars  costs  and  disbursements. 
All  concurred. 
~~/*9oTq  the  Matter  of  the  Judicial  Settlement  of 
o^oj  the  Estate  of  Philip  Chase,  Deceased.— De- 
7  I  cree  of  Surrogate's  Court  affirmed,  with 
costs  against  the  appellant  personally.  All 
concurred. 

George  Dennison,  as,  etc..  Appellant,  v.  Joseph 
H.  Wilcox  and  Another,  Respondents.- Judg- 
ment affirmed  with  costs.    All  concurred. 

In  the  Matter  of  the  Estate  of  Lucinda  A. 
Watson,  Deceased;  The  Comptroller  of  the 
State  of  New  York,  Appellant;  Young  Men's 
Christian  Association  of  the  City  of  Rome, 
New  York,  and  the  Missionary  Society  of 
the  Methodist  Episcopal  Church,  Respond- 
ents.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements  to  each  of  the  respond- 
ents, upon  the  opinion  of  Calder,  Surro- 
gate (reported  in  86  Misc.  Rep.  504).  All 
concurred. 

Henry  W.  Lynch,  Appellant,  v.  Syracuse,  Lake- 
side and  Baldwinsville  Railway,  Respondent. 
—  Argument  herein  stayed  and  record  re- 
turned to  Onondaga  County  Court  in  ac- 
cordance with  the  order  of  this  court  this 
day  filed  with  the  clerk. 

The  Spin  roller  Company,  Respondent,  v.  The 
Homer  P.  Snyder  Manufacturing  Company, 
Appellant.— Order  iffirmed,  with  ten  dollars 
costs  and  disbursements.    All  concurrtid. 

In  the  Matter  of  the  Estate  of  Louise  T.  Doolit- 
tle.  Deceased.—  Order  affirme<l,  with  ten 
dollars  costs  and  disbursements  to  each  of 
the  respondents,  upon  the  opinion  of  Calder, 
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Joseph  Schwartz,  Appellant,  v.  The  Buffalo 
Railway  Company,  Respondent.— Judgment 
affirmed,  with  coets.    All  concurred. 

Judson  W.  Loomis  and  Others,  Respondents, 
V.  George  H.  McChesney,  Appellant.-- Judg- 
ment reversed  and  new  trial  ordered,  with 
costs  to  the  appellaut  to  abide  the  event. 
H^,ld^  that  without  passing  upon  the  other 
questions  involved,  the  damages  allowed  by 
the  referee  were  in  excess  of  those  suffered 
by  the  plaintiff.    All  concurred. 

William  11.  Golden,  Appellant,  v.  Ezra  Hilts 
and  Walter  Hilts,  Ktispondents.—  Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred. 

The  City  of  Rochest  r,  Respondent,  v.  Roches- 
ter Bill  Posting  Company,  Appellant.—  Judg- 
ment affirmed,  with  costs.    All  concurred. 

Mary  E.  Tomney,  Respondent,  v.  George  Rank- 
ert.  Appellant.— Judgment  affirmed,  with 
costs.    All  concurred. 

Minnie  Morrison  v.  The  City  of  Syracuse.— Mo- 
tion to  amend  order  and  Judgment  herein 
entered  July  80,  1900.  granted  by  adding 
thereto,  "  upon  questions  of  law  only,  the 
court  having  examined  the  facts  and  found 
no  error  therein,"  without  prejudice  to  any 
right  which  the  defendant  may  have  to 
move  the  Court  of  Appeals  to  dismiss  the 
plaintiff's  appeal  for  not  having  been  duly 
and  properly  taken. 

Sarah  J.  Aikens,  Respondent,  v.  The  City  of 
Rome,  Appellant— Judgment  and  order  re- 
versed and  new  trial  ordered,  with  coets  to 
the  appellant  to  abide  the  event,  unless  the 
respondent  stipulates  within  twenty  dajrs  to 
reduce  the  verdict  to  (1,000,  as  of  tne  date  of 
the  rendition  thereof,  in  which  event  the 
judgment  is  modified  accordingly,  and  as 
thus  modified  the  judgment  and  order  are 
affirmed,  without  costs  of  this  appeal  to 
either  party.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Joseph  Seal,  Appellant,  v.  The  New  York, 
Chicago  and  St.  Louis  Railroad  Company, 
Respondent.— Judgment  and  order  affirmed, 
with  costs.    All  concurred, 

Margaret  M.  Rich,  as  Administratrix,  etc.. 
Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respond- 
ent.-Judgment  and  order  affirmed,  with 
costs.  AU  concurred,  except  Davy,  J.,  dis- 
senting upon  the  ground  that  the  evidence 
warranted  the  submission  to  the  jury  of  the 
questions  of  the  defendant's  negligence  and 
tne  freedom  from  contributory  negligence 
of  the  plaintiff's  intestate. 

David  H.  Morgan  and  Charles  R  Morgan,  Re- 
spondents, V.  The  Merchants'  Co-operative 
Fire  Insurance  Association  of  Central  New 
York,  Appellant.—  Judgment  and  order  af- 
firmed, witli  costs.    All  concurred. 

Mary  Shelderberg,  Appellant,  v.  The  Village 
of  Tonawanda,  Respondent.—  Judgment  and 
order  affirmed,  with  costs.  All  concurred,  ex 
oept  Hiscock  and  Davy,  JJ.,  dissenting  upon 
the  ground  that  the  evidence  warranted  the 
submission  to  the  jury  of  the  questions  of 
defendant's  negligence  and  plaintiff's  free- 
dom from  contributory  negligence. 

Schwartzchild  &  Sulzberger  Beef  Companj% 
Respondent,  v.  Hiram  R.  Winney,  Appel- 
lant.—Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

Lena  Kelly,  as  Administratrix,  etc.,  of  Thomas 
Keliy,  Deceased,  Respondent,  v.  Steel  Stor- 
age and  Elevator  Construction  Company, 
Appellant,  Impleaded  with  Another.—  Judg- 
ment an(l  order  affirmed,  with  costs.  All 
concurred. 

Industrial  Savings  and  Loan  (Company,  Re- 
spondent, V.  The  Realty  Investment  and  Im- 
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provement  Company,  Impleaded  with  Wes- 
ley H.  Beck  and  Others,  Appellants.—  Order 
affirmed,  with  ten  dollars  costs  and  dis- 
hursements.    All  concurred. 

Industrial  Savings  and  Loan  Company,  Re- 
spondent, T.  The  Realty  Investment  and  Im- 
Srovement  Company,  impleaded  with  Frank 
I  Kenyon  and  Others,  Appellants.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

James  M.  Thomas,  Respondent  v.  George  H. 
White  and  BertE.  Flakg,  Appellants.— Order 
affirmed,  with  ten  aoliars  costs  and  dis- 
bursements.   All  concurred. 

Spencer  Kellogg  and  Spencer  Kellogg,  Jr.,  Re- 
spondents, V.  George  F.  Sowerby,  as  Presi- 
dent of  the  Western  Elevating  Association, 
and  Others,  Appellants.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
All  concurred. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Gates  Thalheimer,  Impleaded 
with  Louis  Windholtz,  Appellant.— Order 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  granted,  with  ten  dollars 
costs.  Held,  that  the  plaintiff's  complaint 
purports  to  state  two  or  more  causes  of 
action,  and  that  appellant  is  entitled  to  have 
the  same  separately  stated  and  numbered. 
All  concurred. 

Byron  D.  Nellis,  Respondent,  v.  The  Village  of 
weedsport.  Appellant.— Interlocutory  Judg- 
ment affirmed,  with  costs,  with  leave  to  the 
defendant  to  withdraw  its  demurrer  and 
serve  an  answer  within  twenty  dajrs,  upon 
payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.    All  concurred. 

Edward  wunch  v.  David  Shankland,  as  Presi- 
dent of  TyTK^^raphical  Union  Number  Nine. 
-'Motion  denied,  with  ten  dollars  costs. 

Alice  M.  Oolvin  v.  Sophia  Shaw  and  Others.— 
Motion  granted,  without  costs  to  either  pcuty. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Mary  8.  Sack,  as  Guardian 
of  the  Estate  of  Rosa  E.  Freeland.—  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

William  Hennesey,  Respondent,  v.  John  R. 
Collins,  as  Executor,  etc..  Appellant.- Judg- 
ment affirmed,  with  costs.    All  concurred. 

Georee  J.  Keyes,  Appellant,  v.  C.  Walter 
Smith,  Respondent.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

Charles  Cohen,  Respondent,  v.  Thomson-Hous- 
ton International  Electric  Company,  Appel- 
lant—Judgment and  order  affirmed,  with 
costs.  AU  concurred;  HIscock,  <J.,  not 
sitting. 

Central  Bank  of  Rochester,  Appellant,  v.  Laura 
M.  Kimball  and  Harold  C.  Kimball,  as  Execu- 
tors, etc.,  of  William  S.  Kimball,  Deceased, 
Respondents.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  All  con- 
curred. 

Goachimo  Porcella,  as  Administratrix,  etc.,  of 
James  Porcella,  Deceased,  Appellant,  v. 
The  New  York,  Chicago  and  St.  Louis  Rail- 
road Company,  Respondent.- Judgment 
and  order  affirmed,  with  costs.  AQ  con- 
curred. 

Martin  V.  Benson,  Respondent,  v.  Charles  F. 
Burley  and  Jane  L.  Burley,  Appellants. — 
Judgment  affirmed,  with  costs.  All  con- 
curred:   McLennan,  J.,  not  sitting. 

Charles  B.  Clark,  Appellant,  v.  The  Standard 
Oil  Company  of  New  York,  Respondent.- 
Judgment  uBrmed,  with  costs.  All  con- 
curred;   Hiscock,  J.,  not  sitting. 

The  People  of  the  State  of  New  York,  Re- 
spondent. V.  Fred  Gabel,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  All 
concurred,  except  Adams,  P.  J.,  not  votiiig. 
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ABDUCTION  —  What  evidence  does  not  corroborate  the  teetimony  of  the  girl 
abducted. 

See  People  v.  Miller 592 

AOCESSOBT  —  In  a  crime  —  corroboration  of  tlie  teetimony  of 
See  Evidence. 

ACCIDEKT  —  Insurance  against. 

See  Insurance.  • 

AOOOKPLIGE  —  Ina  crime — corroboration  of  tlie  testimony  of 
See  Evidence. 

AOCX)itD  AND  SATISFACTION—  (>fd4ibts. 
See  Debtor  and  Creditor. 

ACCOUNTING  —  By  executors  and  administrators. 
See  Executor  and  Administrator. 

By  a  guardian. 

See  Guardian  and  Ward. 

— ^  Betioeen  partners. 
See  Partnership. 

ACTION  —  By  a  trustee  in  bankruptcy. 
See  Bankruptcy. 

Where  equitable  rtHitf  alone  is  asked  —  nx>t  sustained  as  an  action  at  lauf. 

See  Equity 

—  JPbr  divorce. 

See  Husband  and  Wife. 

—  Time  for  commencing. 

See  Limitation  of  Action. 

Belating  to  municipal  corporations. 

See  Municipal  Corporation. 

Pi'oceedings  on  the  trial  of 

See  Trial. 

ADDITIONAL  AIXOWANCE: 

See  Cobtb. 

ADJUDICATION: 

See  Judgment. 

ADMINISTBATOB : 

See  Executor  and  Administrator. 

ADVEBSE  POSSESSION—  Title  by  adverse  possession  as  against  cotenants 
of  real  property  —  effect  of  an  cUtempt  to  buy  in  the  title  of  a  cotenant.]  One 
cotenaDt  of  real  property  may  acq[uire  title  to  the  interests  of  the  other  coten- 
ants by  adverse  possession,  but  in  order  to  do  so  the  possession  must  be 
open  and  notorious  and  coupled  with  an  assertion  of  exclusive  and  hostile 
ownership. 

A  man  died  intestate  in  1876,  seized  of  certain  real  estate  incumbered  by  a 
mortgage,  leaving  surviving  him  a  widow,  a  brother  and  two  sisters  as 
his  only  heirs  at  law.  The  widow  continued  to  occupy  or  lease  the  premises 
to  tenants  until  her  death,  which  occurred  December  81,  1895.  Dunng  such 
occupancy  the  widow  paid  a  mortgage  on  the  premises  and  the  taxes, 
repaired  a  house  on  the  lot,  kept  up  tne  insurance,  received  the  rents,  which 
considerably  exceeded  the  expense  of  management,  and  claimed  to  strangers 

App.  Div.— Vol.  LXX.        40 
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that  she  was  the  owner  of  the  property  and  endeavored  to  sell  it.  It  did  not 
appear  that  she  gave  any  notice  to  the  heirs  at  law,  who  were  adults,  some 
of  whom  lived  only  a  short  distance  from  her,  that  she  was  claiming  title 
adversely  to  them. 

By  her  will  she  devised  the  property  to  her  adopted  daughter,  and  the 
latter  continued  the  same  open  and  exclusive  possession  until  1899  without 
hindrance  on  the  part  of  the  heirs  at  law. 

Hdd,  that  the  adopted  daughter  had  acquired  by  adverse  possession  a 
valid  title  against  the  heirs  at  law; 

That  the  presumption  that  the  widow  was  occupying  as  a  cotenant  was 
overcome  by  the  character  of  her  possession,  and  the  uict  that  none  of  the 
heirs  at  law  made  any  claim  of  ownership  even  after  her  death; 

That  the  adopted  daughter,  by  making  an  unsuccessful  attempt  to  obtain 
a  quitclaim  deed  of  the  premises  from  one  of  the  heirs  at  law,  did  not  estop 
herself  from  disputing  the  validity  of  thd  title  derived  by  a  third  person 
under  a  deed  from  such  heir  at  law.    Zaff  h.  Castbr.  . .  /. 895 

^ect  of,  on  rights  of  action. 
LmiTATioK  OF  Action. 

AFFIDAVIT: 

See  Deposition. 

AGEKOY  —  Generally. 

See  Principal  and  Agent. 

AlJBAlSiY — Designation  of  official  dty  newspapers — the  president  of  the  com- 
mon council  in  a  city  of  the  second  class  can  vote  only  in  case  of  a  tie  vote. 

See  People  ex  rel.  Argus  Co.  v.  Brbslbr S94 

ALIEN —  Title  acquired  by  virtue  of  an  escheat  act — release  "sulffect  to  any 
right"  etc. —  the  Statute  of  Limitations  does  not  run.]  1.  Where  the  widow  of 
a  deceased  owner  of  real  property  acquires  title  thereto  under  an  escheat 
act  of  the  Legislature,  by  the  terms  of  which  the  release  by  the  Scate  is  "  sub- 
ject to  any  right,  claim  or  interest  of  any  purchaser,  heir  at  law  or  devisee, 
or  of  any  creditor  by  mortgage,  judgment  or  otherwise,  in  the  said  real  estate,'* 
the  Statute  of  Limitations  does  not  run  in  her  favor. 

Fowler  v.  Manhbimer 56 

2. Devise  to  a  non-resident  alien.]    A  non-resident  alien  devisee  takes 

a  good  title  to  land  under  chapter  88  of  the  Laws  of  1875  until  escheat  is 
declared.    Smith  v.  Smith 286 

ALLOWANCE: 

See  Costs. 

AMENDMENT  —  Cf  the  constitution  and  by-laws  of  a  mutual  beneiftt  assodch 
tion — v)hen  not  applicable  to  an  existing  member  who  has  become  insane. 
See  Insxtrancb. 

ANNT7LMENT  —  Cfa  marriage  for  fraudulent  concealment. 
See  Husband  and  Wife. 

APPEAL  —  From  a  justices  judgment — the  return^  not  the  preliminary 
statement  in  the  "  case,   prevails  <uto  the  time  of  the  entry  of  the  judgment. 

See  Erdman  v.  Upham 815 

Upon  an  appeal  from  an  order  the  Appellate  Division  cannot  advert  to 

the  opinion  of  the  court  below  in  order  to  <ucertain  what  has  been  decided. 

/SSm  Burns  «.  BoLAND 555 

Excepting  creditors,  only,  entitled  to  share  in  the  benefits  of  a  reversal. 

See  People  v.  American  Loan  &  Trust  Co 57ft 

ABSON  —  Gross-examination  of  a  witness  for  the  prosecution  to  show  that  he 
entertained  iU  feeling  toward  the  defendant  —  right  to  have  a  mtness  explain  his 
failure  to  earlier  disclose  hii  knowledge — riglU  of  the  defendant  to  show  that 
one  jointly  indicted  with  him,  and  called  as  a  witness  by  him,  had  been  acquitted. 

See  People  v.  Milks 488 
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ABJBON  ^  Continued  paqs. 

CireumstatUial  evidence  of  the  crime  of  anon  —  to  justify  a  coneictian  it 

must  be  inconsistent  with  innocence. 

See  People  v.  Jom^soN 808 

ASSAT7LT  —  Charge  to  the  jury  where  an  inspector  of  t?ie  bureau  of  incum- 
brances in  New  York  city  is  indicted  for  an  assault,  committed  while  he  is 
eng{iged  in  removing  goods  from  a  sidewalk. 

See  People  v,  Schlesingek. 199 

Bemovalfrom  a  railroad  car  of  a  pasf>enger  who  has  not  procured  a 

ticket  because  of  the  absence  from  tlie  ticket  office  of  the  ticket  agent  —  he  may 
maintain  an  action  for  assault  and  battery  —  the  damages  are  compensatory 
only. 

>8e«  MoNNiEK  «.  N.  Y.  Central  &  H.  R.  R.  R.  Co 405 

ASSESSMENT  —  For  municipal  works. 
See  Municipal  Cobporation. 

ASSOCIATION  —  For  insurance. 
See  Insurance. 

For  mutual  aid.  .| 

See  Insurance. 

ATTACHMENT—  What  is  a  sufficient  averment  of  an  indebtedness -- an 
averment  **that  deponent  will  allege  in  his  complaint  herein**  is i7isufficient.J 
The  affidavits  used  on  a  motion  for  an  attachment  alleged  that  the  plaintiff's 
intestate  and  the  defendant  were  jointly  seized  of  certain  real  estate,  and 
that,  prior  to  the  intestate's  death,  portions  of  such  property  were  sold  and 

Surchase-money  mortgages  taken  in  the  joint  names  of  the  deceased  and  the 
efendant.  The  afflaavlts  further  alleged  **  that  after  the  delivery  of  said 
mortgages  said  deceased  had  an  agreement  and  understanding  with  the 
defendant  whereby  it  was  agreed  that,  in  dividing  the  proceeds  of  the  sale 
of  the  property  covered  by  the  above  mortgages,  that  the  said  mortgages 
should  be  included  in  the  share  of  the  deceased; "  that  the  agreement  was 
made  in  the  presence  of  the  deponent;  that  since  the  making  of  the  mort- 
gages the  defendant  has  collected  the  same  and  given  satisfaction  pieces 
tnerefor,  and  has  fraudulently  taken  and  converted  the  money  so  collected 
to  his  own  use,  and  upon  demand  has  refused  to  pav  the  same  to  the  plain- 
tiff; that  the  amount  of  the  moneys  so  collected  is  $4,780,  which  sum  is  due 
and  owing  to  the  plaintiff  by  the  defendant,  with  interest  from  April  21, 
1896,  over  and  above  all  counterclaims  known  to  the  deponent;  that  the 
defendant  is  a  resident  of  the  State  of  New  Jersey. 

Held,  that  the  affidavits  sufficiently  averred  the  existence  of  an  indebted- 
ness on  the  part  of  the  defendant  to  the  plaintiff. 

That  averments  contained  in  the  movinf^  affidavits  prefaced  by  the  state- 
ment "deponent  will  allege  in  his  complaint  herein,*'  would  not  support  an 
attachment,  as  the  deponent  might  change  his  mind  and  conclude  not  to 
allege  such  facts.    Axford  v.  Sbouine 228 

ATT0BNE7  AND  CUBNT  —  Contingent  fee  —  agreement  by  a  third  per- 
son with  t/ie  attorney  to  pay  the  disbursements  of  tJie  action  and  share  in  the 
recovery  —  failure  of  the  attorney  to  perfoi^m  the  latter  agreement —  measure  of 
damages  where  the  complaint  in  the  action  to  which  the  contract  related  was  dis- 
missed.] 1.  Hatch  &  Warren,  a  firm  of  attorneys  who  were  engaged  in  prose- 
cuting an  action  under  an  agreement  with  their  client,  which  provided  that 
the  firm  should  furnish  the  personal  services  of  Warren,  pay  the  expenses 
of  the  litigation  and  receive  thirty  per  cent  of  the  proceeds,  entered  into  a 
contract  with  one  Nelson,  by  which  the  latter,  in  consideration  of  one-half  of 
Hatch  &  Warren's  share  of  the  proceeds,  agreed  to  advance  $10,000  to  the 
attorneys  for  the  purposes  of  the  litigation,  the  first  $5,000  to  be  advanced  by 
a  specified  time  and  the  second  $5,000  to  be  advanced  in  such  sums  as  might 
be  desired  by  Hatch  &  Warren. 

After  Nebon  had  advanced  $7,000  under  his  contract,  Hatch  &  Warren 
refused  to  advance  moneys  necessary  to  the  diligent  prosecution  of  the  action, 
although  they  had  in  their  hands  funds  applicable  to  that  purpose.  They  also 
demanded  of  Nelson  an  additional  payment  of  $1,000  under  the  contract  when 
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tho  expenses  of  the  litigfttion  did  Dot  necessitate  such  a  demand,  and  upon  his 
refusal  to  comply  therewith  notified  him  that  the  contract  was  terminated. 
Thereafter  Warren  withdrew  from  the  firm  and  refused  to  take  any  further 
part  in  the  conduct  of  the  litigation.  Hatch  subsequently  procured  the 
action  to  be  tried  (but  not  by  Warren),  and  it  resulted  in  a  judgment. that 
the  client  had  no  cause  of  action. 

In  an  action  brouj^ht  by  Nelson  against  Hatch  <&  Warren  to  recover  dam- 
ages for  a  breach  of  the  contract, 

HM,  that  Nelson's  failure  to  pay  the  ^1,000  demanded  by  Hatch  &  Warren 
did  not  justify  them  in  electing  to  terminate  the  contract,  as  he  was  not 
obliged  to  pay  the  second  $5,000  upon  the  arbitrary  demand  of  Hatch  & 
Warren,  but  only  when  the  proper  conduct  of  the  litigation  required  it; 

That  the  refusal  of  Hatch  to  apply  the  money  advanced  by  Nelson  to  the 
diligent  prosecution  of  the  action,  and  the  attempted  cancellation  of  the  con- 
tract because  of  Nelson's  failure  to  pay  the  |l,000,  and  the  refusal  of 
Warren  to  perform  his  contract  with  the  client,  constituted  a  breach  of  the 
contract  with  Nelson,  and  absolved  the  latter  from  the  necessity  of  continuing 
to  perform  it; 

That  it  could  not  be  successf  ulljr  contended  that  the  measure  of  the  plain- 
tiff's damages  was  the  benefit  to  him  of  having  the  contract  performed,  and 
that  as  the  action  to  which  the  contract  related  had  resulted  in  a  judgment 
of  no  cause  of  action  the  plaintiff's  damages  were  purely  nominal; 

That,  as  the  contract  had  been  rendered  impossible  of  porformnce  by  the 
action  of  the  defendants,  this  rule  of  damages  did  not  apply,  and  that,  under 
the  circumstances,  the  plaintiff  should  be  permitted  to  recover  the  moneys 
which  he  had  advanced  under  the  contract  and  the  expense  which  he  incurred 
in  connection  therewith.    Neuson  v.  Hatch 306 

2.  Beeeivership  of  a  trust  company — claims  of  an  attorney  fi>r  services 

to  the  trust  company^  not  increasing  the  fund,  are  not  preferred,]  A  claim 
by  the  attorney  of  a  trust  company,  which  has  been  dissolved,  for  serv- 
ices rendered  by  him  in  connection  with  securities  held  by  the  trust  com- 
pany as  colUiteral  to  a  loan,  is  not  entitled  to  a  preferential  payment  out  of 
the  assets  in  the  hands  of  the  receiver  of  the  trust  company,  appointed 
in  the  action  to  dissolve  it,  where  it  does  not  appear  that  there  were  anv 
judicial  proceedings  in  connection  with  the  collateral  securities  which 
would  support  a  common-law  or  a  statutory  lien,  or  that  the  attorney  did 
anything  which  created  or  preserved  any  of  the  securities  or  resulted  in  any 
Advantage  to  the  receiver  or  to  the  trust  company;  nor  is  a  claim  for  serv- 
ices, rendered  by  the  attorney,  at  the  request  of  the  trust  company ,  in  oppos- 
ing the  appointment  of  the  receiver  of  the  company,  entitled  to  such  a 
preference,  where  it  appears  that  the  attorney's  efforts  did  not  augment  or 
preserve  the  funds  of  the  trust  company. 

Peoplb  v.  Ab£Eiiican  Loan  &  Trust  Co 579 

8.  Death  of  an  attorney  after  the  submission  of  the  case  to  a  referee 

— delivery  of  tJie  referees  report  before  the  exfHration  of  the  thirty  days* 
iioiice  to  appoint  another  attorney.]  Where  the  attorney  for  one  of  the 
parties  to  a  reference  dies  after  the  case  has  been  finally  submitted  to  the 
referee,  section  65  of  the  Code  of  Civil  Procedure,  which  provides,  "If  an 
attorney  dies,  is  removed  or  suspended,  or  otherwise  becomes  disabled  to 
act,  at  any  time  before  judgment  in  an  action,  no  further  proceeding  shall 
be  taken  in  the  action,  against  the  party  for  whom  he  appeared,  imtil 
thirty  days  after  notice  to  appoint  another  attorney  has  been  given  to  that 
party,  either  personally  or  in  such  other  manner  as  the  court  directs,"  does 
not  prohibit  the  referee  from  delivering  his  report  before  the  expiration  of 
the  thirty  days  prescribed  by  that  section,  especially  where  it  appetirs  that 
the  thirty  days  did  not  expire  until  after  the  expiration  of  the  sixty  days 
allowed  to  the  referee  within  which  to  deliver  his  report. 

SembUy  that  where  it  appears  that  nothing  was  done  pursuant  to  the  report 
until  after  the  expiration  of  the  thirty  davs  prescribed  by  the  section,  and 
after  other  attorneys  had  been  substitutea  in  place  of  the  deceased  attorney, 
it  may  be  said  that  the  actual  delivery  of  the  report  did  not  take  place  until 
after  the  lapse  of  the  thirty  days. 

Aqbicultural  Insubangb  Co.  o.  Darbow 418 
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4. Waiver.]    Assuming  that  the  delivery  of  the  report  before  the 

expiration  of  the  thirty  days  constituted  a  technical  viohition  of  section  65 
of  the  Code  of  Civil  Procedure,  it  was  a  mere  irregularity,  which  was  waived 
by  the  failure  of  the  substituted  attorneys  to  take  advantage  thereof  before 
the  entry  of  the  judgment,  it  appearing  that  upon  their  request  such  judg- 
ment was  not  enterea  until  ten  days  after  their  substitution.    Id. 

Competency  as  a  toitneas  of  an  attorney  superintending  the  execution  of  a 

will. 

See  Evidence. 

AUCTION  —  Agreement  not  to  bid  cU,  is  against  pvJblic  policy. 
See  Contract. 

AUlilTOB  —  In  a  town. 
See  Town. 

AUTOMATIC  SPSINKLEB8  —  Contract  to  install. 
See  Contract. 

BANKINO — Depof^it,  in  a  bank  account  in  tlie  name  of  a  firm  of  brokers,  of 
moneys  of  an  insurance  company  and  of  a  navigation  company  —  under  what 
circumstances  they  are  respeetivdy  impressed  with  a  trust  —  effect  of  the  moneys 
being  from  time  to  time  wrongfully  withdrawn  and  thereafter  being  replaeed.\ 
1.  Tlie  firm  of  Weathcrby  &  Wilbur,  who  were  engaged  m  the  insurance  and 
brokerage  business,  kept  a  bank  account  in  the  name  of  *'  Weatherby  &  Wil- 
bur. "  In  August  and  September,  1898,  Weatherby,  who  was  the  agent  for  the 
Travelers'  Insurance  Company,  deposited  in  the  account  premiums  collected 
by  him  for  that  company^  amounting  to  $818.64.  In  September,  1898,  he 
deposited  in  the  account  1860.08,  which  represented  the  avails  of  drafts  sold 
by  the  firm  for  the  International  Navigation  Company.  Weatherbv  died 
October  5, 1898,  at  which  time  the  account  contained  $7^.87.  Several  times 
during  the  month  of  September  Weatherby,  by  means  of  withdrawals,  made 
without  the  knowledge  of  the  insurance  companv  or  the  navigation  com- 
pany, reduced  the  account  below  the  sums  needed  to  discharge  the  two 
claims,  but,  as  many  times,  made  eood  such  deficiency  from  some  undisclosed 
source.  It  did  not  appear  that  Weatherby  depnosited  in  the  account  any 
money  except  trust  mone^,  or  that  he  had  deposited  therein  moneys  held  in 
trust  for  any  one  but  the  insurance  and  navigation  companies. 

Held,  that  the  several  withdrawals  and  restorations  made  by  Weatherby 
in  his  lifetime  did  not  operate  to  extinguish  the  identity  of  the  moneys 
originally  deposited  belonging  to  the  insurance  and  navigation  companies; 

That,  in  the  absence  of  any  other  claimants  of  the  $724.87  than  (he  cred- 
itors of  Weatherby  or  his  administratrix,  such  moneys  constituted  a  trust 
fund,  applicable  to  the  discharge  of  the  claims  of  the  insurance  and  naviga- 
tion companies.    United  National  Bank  v.  Wbatherbt 279 

2. Checks  on  a  deposit  made  by  a  corporation  which  has  left  signature 

cards  with  the  bank  —  how  tlie  cheeks  should  be  signed.]  The  secretary  and 
treasurer  of  a  corporation,  acting  on  behalf  thereof,  opened  two  accounts 
with  a  bank,  one  known  as  the  general  account  and  the  other  known  as 
the  dividend  account.  At  the  time  he  opened  the  accounts  he  left  with 
the  bank  two  signature  cards  designed  to  guide  the  bank  in  the  payment  of 
checks  upon  the  two  accounts.    One  of  such  cards  read: 

"Authorized  Signatures  of 

**  Dee  10th  1807. 
"  THE  SHOE  LASTING  MACHINE  CO, 
"  T.  Mayo  Blackwell 
*'  Treas 
**  Oerkoral  Account. 

"  Walter  Shaw,  Prest." 
The  other  read: 

"Authorized  Signatures  of 

" 189 

"  THE  SHOE  LASTING  MACHINE  CO. 
'*  Dividend  Account. 

'*  T.  Mayo  Blackwell 

**  Secty  db  Treas" 
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Beid,  that  the  bank  had  authority  to  pay  checks  drawn  on  the  diTidend 
account  and  signed  by  Blackwell  as  secretary  and  treasurer,  but  that  it  had 
no  authority  to  pay  checks  drawn  on  the  general  account  and  signed  by 
JBlackwell  as  treasurer  and  not  by  Shaw  as  president 

Shoe  Lasting  Co.  v.  Western  Nat.  Bank 588 

B. Uiury  —  recovery  of,  where  paper  U  dieeounted  hy  a  natumal  bank.] 

Where  a  national  bank  discounts  a  note  for  a  customer,  retaining  as  the  dis- 
count an  excessive  rate  of  interest,  and  on  the  maturity  of  the  note  the 
customer  pays  the  excessive  discount  in  cash  and  executes  a  renewal  note 
for  the  same  amount,  and  this  process  is  repeated  several  times,  each  actual 
lavment  constitutes  a  usurious  transaction  within  the  meaning  of  section 
198  of  the  United  States  Revised  Statutes,  which  provides  that  a  person 
who  pays  an  excessive  rate  of  interest  to  a  national  bank  may  maintain  an 
action  to  recover,  **  twice  the  amount  of  the  interest  thus  paid,  from  the 
association  taking  or  receiving  the  same,  provided  such  action  is  conmienced 
within  two  years  from  the  time  the  usurious  transaction  occurred." 

Smith  «.  First  National  Bank 876 

4. When  the  Statute  of  Limitations  hegine  to  run,]    The  two  years* 

Statute  of  Limitations  commences  to  run  from  the  date  of  each  cash  pay- 
ment of  an  excessive  discount.    Id, 

BANKRUPTCY — A  discharge  does  not  cover  an  indebtedness  created  by  fraud,  ] 
1.  The  words,  ''while  acting  as  an  officer  or  in  any  fiduciary  capacity, 
used  in  subdivision  4  of  section  17  of  the  United  States  Bankruptcy  Law, 
excepting  from  the  operation  of  the  discharge  in  bankruptcy  an  indebted- 
ness "created  by  his  fraud,  embezzlement,  misappropriation  or  defalca- 
tion while  acting  as  an  officer  or  in  any  fiduciary  capacity,"  do  not  qualify 
the  words  ** fraud,"  "embezzlement."  and  "misappropriation,"  but  only 
the  word  "  defalcation."    Frey  «.  Torret 166 

2.  Eiffect  of  the  proof  of  the  claim  in  bankruptcy  on  the  right  to  subse- 

^ntly  sue  thereon  —  election!]  Proof  in  the  bankruptcy  proceeding  of  au 
indebtedness  created  by  the  fraud  of  the  bankrupt  does  not  constitute  an 
election  which  will  estop  the  creditor  from  subsequently  bringing  an  action 
against  the  bankrupt  to  recover  the  indebtedness  created. 

Semble,  that  if  it  be  conceded  that  the  creditor  waived  the  tort  by  prov- 
ing his  claim  in  bankruptcy,  he  might  subsequently  bring  an  action  against 
the  bankrupt  on  contract,  and  if  the  discharge  in  liankruptcy  were  pleaded 
he  might,  in  rebuttal,  show  that  the  debt  was  created  by  fraua,  not  to  change 
his  cause  of  action  from  contract  to  fraud,  but  to  prevent  it  from  being 
barred  by  the  discharge  in  bankruptcy.    Id, 

8.  Security  for  costs — action  by  a  trustee  in  bankruptcy,]    Section  8268 

of  the  Code  of  Civil  Procedure,  authorizing  a  defendant  to  require  security 
for  costs,  does  not  apply  to  an  action  by  a  trustee  in  bankruptcy  to  set  aside 
transfers  by  the  bankrupt.    Sghreibr  f>.  Hogan 2 

BElfEFICIASY —  Societies,  for  purposes  of  insurance. 
See  Insurance. 

BENEVOLENT  SOCIETY : 

See  Association. 

BILL  OF  PABTICULABS : 

See  Pleading. 

BILLS  AND  TSOTEB'- Banking— cheeks  on  a  deposit  made  by  a  corpora- 
tion which  has  left  signature  cards  with  the  bank  —  )iow  the  checks  should  be 
signed.]  1.  The  secretary  and  treasurer  of  a  corporation,  acting  on  behalf 
thereof,  opened  two  accounts  with  a  bank,  one  known  as  the  general  account 
and  the  other  known  as  the  dividend  account.  At  the  time  he  opened  the 
accounts  he  left  with  the  bank  two  signature  cards  designed  to  guide  the 
bank  in  the  payment  of  checks  upon  the  two  accounts.  One  of  such  cards 
read: 
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"  AUTHOBIZSD  SlONATUBES  OF 

**  Dee  10th  im, 
"  THE  SHOE  LASTING  MACHINE  CO. 
'*  T  Mayo  mackwtU 

'*Tr6<u 
**  General  Account. 

"  Walter  Shaw,  Preet.'* 
The  other  read: 

'*  AUTHOBIZBD  SIGNATUBE8  OF 

" 189 

"  THE  SHOE  LASTING  MACHINE  CO, 
•*  Dividend  Account. 

"  T  Mayo  ElaekweU 

'' Secty  d>  Treae"  page. 

Held,  that  the  hank  had  authority  to  pay  checks  drawn  on  the  dividend 
account  and  signed  hy  Black  well  as  secretary  and  treasurer,  hut  that  it  had 
no  authority  to  pay  checks  drawn  on  the  general  account  and  signed  by 
Blackwell  as  treasurer  and  not  by  Shaw  as  president. 

Shob  LASTmo  Co.  9.  WBSTBiiK  Nat.  Bank 688 

2.  Uwry — recovery  of,  where  paper  ie  discounted  by  a  national  bank.] 

Where  a  national  bank  discounts  a  note  for  a  customer,  retaining  as  the  dis- 
count an  excessive  rate  of  interest,  and  on  the  maturity  of  the  note  the  cus- 
tomer pays  the  excessive  discount  in  cash  and  executes  a  renewal  note  for 
the  same  amount,  and  this  process  is  repeated  several  times,  each  actual  pav- 
ment  constitutes  a  usurious  transaction  within  the  meaning  of  section  5198 
of  the  United  States  Revised  Statutes,  which  provides  that  a  person  who 
pays  an  excessive  rate  of  interest  to  a  national  bank  may  maintain  an  action 
to  recover,  *' twice  the  amount  of  the  interest  thus  paid,  from  the  association 
taking  or  receiving  the  same,  provided  such  action  is  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred." 

Smith  v.  First  National  Bank 876 

8. When  tJie  Statute  of  Limitations  begins  to  run.]    The  two  years* 

Statute  of  Limitations  commences  to  r«ui  from  the  date  of  each  cash  pay- 
ment of  an  excessive  discount.    Id. 

BO  ABB  —  QT  town  officers. 
See  Town. 

BOABT)  OF  OLAIMB —  Statute  of  Limitations — wTiat  does  not  suspend  its 
operation — claim  against  the  Buffalo  Asylum  for  work  and  materials  —  it 
might  have  been  presented  to  the  State  Board  of  Audit —  w?iat  statute  conferring 
jurisdiction  on  the  Board  of  Claims  gives  a  reasonable  time  for  the  presentation 
of  a  claim. 

See  BiBSBLL  v.  Statb  of  Nbw  York 288 

BOND —  Undertaking  on  opening  a  default  in  tJie  City  Court  of  New  Tork^ 
the  liability  thereunder  extends  to  a  judgment  entered  on  a  remittitur  from  the 
Court  of  AppciUs — variance  between  the  undertaking  and  the  provisions  of  the 
order.]  1.  Judgments  having  been  taken  by  default  against  the  defendants 
in  two  actions  brought  in  the  City  Court  of  New  York,  the  court  opened  the 
default  upon  condition  that  the  defendants  should  give  an  undertaking  in 
each  of  said  actions,  "  to  secure  any  judgment  that  may  be  recovered  in  said 
two  actions  which  undertakings  are  to  be  approved  upon  notice  to  plaintifTs 
attorney  and  justification  of  the  sureties  by  one  of  the  justices  of  this  court, 
and  each  lo  be  given  in  the  penalty  of  twice  the  amount  of  the  claims  of  the 
plaintiff  in  each  of  the  above-entitled  actions."  Pursuant  to  this  order  the 
defendants  gave  an  undertaking  conditioned  to  pay  *Hhe  just  and  full 
amount  of  any  judgment  which  mav  be  Unally  recovered  against  them 
♦  ♦  *  in  a  certain  action  now  pending  in  the  City  Court  of  New  York." 
One  of  the  actions  was  then  brought  to  trial  in  the  City  Court  and  the 
defendants  recovered  a  verdict  upon  which  judgment  was  entered.  This 
judgment  was  affirmed  by  the  General  Term  of  the  City  Court  of  New 
York  and  also  by  the  Appellate  Term  of  the  Supreme  Court,  but  was 
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reversed  by  the  Appellate  Division  v^hich  ordered  a  new  trial.  The  plain- 
tiff then  appealed  to  the  Court  of  Appeals,  stipulating  for  judgment  abso- 
lute. The  Court  of  Appeals  affirmed  the  Appellate  Division  and  directed 
j  udgment  absolute  against  the  defendants  pursuant  to  the  stipulation.  There- 
after, on  the  remittitur  from  the  Court  of  Appeals,  the  judgment  of  the  Court 
of  Appeals  was  made  the  order  and  judgment  of  the  City  Court  In  an 
action  brought  upon  the  undertaking,  after  an  execution  issued  upon  the 
judgment  entered  upon  the  remittitur  had  been  returned  unsatisfied,  it  was 

Bttkl,  that  the  order  opening  the  default  and  the  undertaking  contemplated 
that  the  liability  on  the  undertaking  should  not  be  limited  to  a  judgment 
recovered  in  the  first  instance  in  the  City  Court,  but  should  be  construed  to 
embrace  a  judgment  entered  as  the  result  of  a  stipulation  for  judgment 
absolute  in  the  Court  of  Appeals; 

That,  as  the  undertaking  was  not  a  stiltutory  one,  the  variance  between  the 
language  thereof  and  of  the  order  opening  the  default  did  not  affect  the 
validity  of  the  undertaking; 

That,  whether  the  liability  on  the  undertaking  was  to  be  determined  by 
the  phraseology  of  the  order  opening  the  default  or  by  that  of  the  under- 
taking, the  plaintiff  was  entitled  to  recover.    Cafonigri  v.  Cooper 124 

2. Tifpewritten  bonds  isnted  by  a  school  board — printed  bonds  sttb- 

sequently  substituted  therefor  are  enforeible  by  a  bona  fide  holder  for  f>alue — 
want  of  authority  in  the  holder  of  the  bonds  to  seU  them  is  not  a  defense — inter- 
est payable  after  d^ault!\  BroKers,  to  virhom  typewritten  bonds  regularly 
issuea  by  the  board  of  education  of  a  school  district  were  offered  for  sale  by 
the  holder  thereof,  having  refused  to  purchase  them  unless  they  were  printed, 
bonds  were  printed  in  the  precise  form  of  the  typewritten  bonds  and  were 
executed  by  the  same  officers  of  the  school  district  under  the  same  seal.  The 
printed  bonds  were  then  delivered  to  the  brokers,  and  at  the  same  time  the 
typewritten  bonds  were  canceled  by  mutilating  them  with  a  knife  and  were 
delivered  to  and  retained  by  the  president  of  the  school  district.  No  claim 
was  ever  made  against  the  board  of  education  on  account  of  the  typewritten 
bonds. 

In  an  action  on  the  printed  bonds  by  a  bona  fide  purchaser  thereof  for 
value, 

Held,  that  the  board  of  education  was  liable  on  the  printed  bonds,  assuminsp 
that  it  would  have  been  liable  on  the  typewritten  bonds  if  the  printed 
bonds  had  not  been  substituted  therefor; 

That  the  objection  that  the  person  who  sold  the  bonds  to  the  brokers 
did  so  without  authority  from  the  owner  thereof  was  not  available  to  tue 
board  of  education  as  against  a  bona  fide  holder  of  the  printed  bonds; 

That  the  board  of  education,  having  refused  to  comply  with  a  demand 
made  after  the  maturity  of  one  of  the  bonds  for  payment  of  the  principal 
of  such  bond,  was  liable  for  interest  on  such  principal  from  the  time  of 
such  demand  and  refusal,  computed  at  the  statutory  rate,  and  not  at  the 
rate  fixed  by  the  bond.    Oswsoo  City  8a v.  Bank  «.  Bd.  Education 538 

8. Surety  on  the  bond  of  an  insurance  agent — wluU  modification  cf 

the  contract  betu>een  the  company  and  its  agent  discharges  the  surety^  A  con- 
tract between  an  insurance  company  and  one  of  its  agents  provided  that 
the  agent  should  pay  all  the  expenses  and  claims  of  his  district  and,  in  addi- 
tion thereto,  pay  to  the  company  ten  per  cent  of  the  gross  premiums  col- 
lected in  the  district.  Pursuant  to  the  terms  of  the  contract,  the  agent  fur- 
nished a  bond  conditioned  that  he  should  well  and  truly  perform  the  terms 
of  the  contract,  which  bond  was  executed  bj^  a  surety  who  had  knowledge 
of  the  terms  of  such  contract  After  the  delivery  of  the  bond  to  the  insur- 
ance company,  the  insurance  company  and  the  agent,  without  the  knowle<lge 
or  consent  of  the  surety,  made  an  agreement  whereby  the  agent  was  to  deduct 
ten  dollars  weekly  from  the  receipts  as  a  livine  fund  and  tne  insurance  com- 
pany was  to  pay  from  the  home  office  sick  claims,  doctors'  bills  and  rent  and 
the  agent  was  to  remit  to  the  insurance  company  all  collections,  less  commis- 
sions due  to  sub-agents  and  the  ten  dollars  weekly  for  living  purposes. 

Held,  that  the  alteration  of  the  arrangement  between  the  insurance  com- 
pany and  the  agent  operated  to  release  the  surety  from  any  liability  upon  the 
bond.    American  Casualtt  Ins.  Co.  v.  Green 267 
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4. Undiaelo9ed  principal — ftTienlidbUe  to  a  surety  tympany  on  a  bond 

aceompaning  a  liquor  tax  certificate  — parol  evidence.]  An  undisclosed  princi- 
pal is  liable  to  a  surety  company  against  which  a  judgment  has  been 
recovered  on  a  bond  accompanying  a  liquor  tax  certificate  issued  to  the 
agent,  and  parol  evidence  is  competent  to  show  that  the  principal  named  in 
the  bond  was  an  agent  of  the  undisclosed  principal. 

City  Trust  Co.  v.  American  Brewing  Co 511 

BOOKS  AND  J^APISBB-- Inspection  of. 
See  Discovery. 

BRIDOE  -—On  a  highway. 
See  Highway. 

BBOKEB: 

See  Principal  and  Agent. 

BUFFAIX)  —  Buffalo  grade  crossing  commission — power  of,  to  alter  the  gen- 
eral plan  —  exercise  of  the  police  power  in  remot^ing  grade  crossings  —  impair- 
ment of  contracts. 

See  Lehigh  Valley  R.  Co.  r.  Adam 427 

CASE  —  On  appeal. 
See  Appeal. 

CESTX7I  dTTE  VIE : 

See  Life  Estate. 

CHATTEL  —  Sale  of 

iS^SALE. 

CHECK: 

See  Bills  and  Notes. 

Ui1H«D! 

See  Guardian  and  Ward. 

CntCUMSTAKTIAL  EVIDENCE  —  In  criminal  cases. 
See  Evidence. 

CITY: 

See  Municipal  Corporation. 

CITY  COTJBT—  Of  New  York  city. 
See  Municipal  Corporation. 

CITY  STREET: 

See  Municipal  Corporation. 

CLAIM  —  Against  a  decedent's  estate. 

See  Executor  and  Administrator. 

CODE  OF  CIVIL  PBOCEDTJBE  — §  do  ^  Death  of  an  attorney  after  the 
suJbmission  of  the  com  to  a  referee — ddttery  of  the  referee's  report  btfore  the 
expiration  of  the  thirty  days*  notice  to  appoint  another  attorney  —  waiver. 

See  Agricultural  Insurance  Co.  v.  Darrow 413 

§  583  —  A  plea  of  performance  must  use  the  word  '*duly." 

See  Clemens  v.  American  Fire  Insurance  Co 435 

§  834  —  Physician  —  what  testimony  of  a  plaintiff  suing  for  an  assault 

does  not  entitle  the  defendant  to  examine  the  plaintiff's  physician. 

See  Dunkle  v.  McAllister 273 

§§  834,  836  —  Physician's  testimony  as  to  information  acquired  while 

attending  a  patient  —  wliat  constitutes  a  waiver  by  the  next  of  kin. 

See  Pringlb  v.  Burroughs 12 

§  082  —  Venue — of  an  action  by  a  vendor  to  compel  a  vendee  to  specific- 

ally  perform  a  contra^  to  buy  land. 

See  Turner  v.  Walker 806 
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g  1022  —  A  decision,  purporting  to  be  in  the  ehortform,  permitted  by  see- 

tion  1022  of  the  Code  of  Civil  Procedure,  should  not  contain  a  long  and  detailed 
statement  of  the  facts  proved  upon  the  tried. 

8ee  STORBf  v.  McGroybb 83 

§  1187  —  F(noer  of  the  court  where  specific  questions  are  answered  and  a 

general  verdict  is  rendered  by  the  jury. 

Bee  Host  v,  Mbtbofolitan  Street  R.  Co. 60 

§§  1377,  1378 — Execution  against  an  administrator  on  a  surrogates 

decree  (tfter  the  expiration  of  five  years —  notice  to  tJte  administrator. 

See  People  ex  bel.  Backbtt  v.  Woodbury 416 

§  1743,  subd.  4 —  Concealment,  by  a  husband  fivm  his  wife,  of  his  prior 

unlawful  cohabitation  with  another  woman  —  it  is  not  such  '* fraud"  as  author- 
ises the  annulment  of  the  marriage. 

See  Glean  v.  Glean 576 

§  1822  —-4  surrogate  has  not  jurisdiction  to  decree  payment  of  a  non- 
liquidated  daim  except  as  provided  by  section  1822  of  the  Code  of  Civil  Procedure 
upon  the  consent  of  all  parties. 

See  Matter  of  Walker 263 

§  2722  —  A  surrogate  has  not  jurisdiction  to  decree  payment  of  a  non- 

liquidated  claim  except  as  provided  by  section  1822  oft^te  Code  of  Civtl  Proced- 
ure upon  the  consent  of  all  parties. 

See  Matter  op  Wai.keb 263 

§  2729,  subd.  3 — Btference  of  a  claim  forfunjeral  expenses  —  this  section 

applies  to  claims  previously  accruing  —  an  ejection  to  its  constitutionality  is 
not  first  available  upon  appeal. 

See  Matter  of  Kipf 667 

§  8268  —  Security  for  costs  —  this  section  does  not  apply  to  an  action  by 

a  trustee  in  bankruptcy  to  set  aside  transfers  by  the  bankrupt. 

/Sstf  ScHRBIBR  «.  HOGAN 2 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

OOHABITATION: 

See  Husband  and  Wife. 

COMMISSIOK'  —  To  take  testimony. 
See  Deposition. 

OOMMISSIONEB—  €f  highways. 
See  Highways. 

OOMMISSIOM'S — Cf  executors  and  administrators. 
See  Executor  and  Administrator. 

Of  a  real  estate  agent. 

See  Principal  and  Agent. 

OOMMITTEE—  Cf  an  insane  person. 
See  Insane. 

COMPEKSATIOK'  ~  €f  executors  and  administrators. 
See  Executor  and  Adbi inistrator. 

Of  a  real  estate  agent. 

See  Princtpal  and  Agent. 

Of  trustees. 

See  Trust. 

OOMPLAIKT: 

See  Pleading. 

OOKFTBOIXEB—  Tax  sale  by. 
See  Tax. 
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.  CONCEALMENT — Fraudulent. 
See  Fraud. 

CONDITION  — in  imuranee  polieiee. 
See  Insurance. 

CONDITIONAL  SALE : 

See  Sale. 

CONFIDENTIAL  COMMUNICATION  —  To  physiciana. 
See  Physician. 

PAOB. 

CONSTIT U TION AL  JjAW— -Railroad  grade  eromng -- the  right  of  an 
abutting  owner  to  eaeemente  of  light,  air  and  access  in  a  street  is  protected  by  the 
Constitution — eminent  domain  A  1.  While  the  Legislature  has  the  power  to 
provide  for  the  abolition  of  grade  crossings  of  city  streets  by  steam  railroads, 
still  the  owners  of  property  abutting  upon  the  streets,  although  their  title 
extends  only  to  the  margin  thereof,  have  incorporeal  rights  of  light,  air  and 
access  in  the  nature  of  easements  in  the  streets  themselves,  which  consti- 
tute private  property,  and  of  which,  under  section  6  of  article  1  of  the  Con- 
stitution of  the  State  of  New  York,  they  cannot  be  deprived  by  the  Legisla- 
ture or  the  city,  or  both,  without  compensation. 

Egerbrv.  N.  Y.  Central&H.  R.  R.  R.  Co 421 

2.  An  objection  to  the  constitutionality  of  an  act  is  not  first  available 

^pon  appeal.]  The  objection  that  subdivision  8  of  section  2729  of  the  Code 
of  Civil  Procedure,  relating  to  the  collection  of  the  funeral  expenses  of  a 
decedent,  added  by  chapter  293  of  the  Laws  of  1901,  violates  the  constitu- 
tional provision  tliat  trial  by  jury  in  all  cases  in  which  it  has  heretofore  been 
used  shall  remain  inviolate  forever,  is  not  available  for  the  first  time  upon 
an  appeal  from  an  order  of  reference  made  pursuant  to  such  subdivision. 

Matter  op  Kipp 567 

8. Exercise  of  the  police  power  in  removing  grade  crossings.]  The  Legis- 
lature, in  the  exercise  oi  the  police  power,  may  provide  for  the  abolition  of 
grade  crossings,  and  the  franchises  granted  to  railroads  by  cities,  and  con- 
tracts entered  into  between  railroads  and  cities,  are  subject  to  the  exercise 
of  this  power.    Lehigh  Valley  R.  Co.  v.  Adah 427 

4. Impairment  of  contracts.]  Such  legislation  does  not  violate  the  con- 
stitutional prohibition  against  the  impairment  of  the  obligation  of  contracts 
and  the  taking  of  property  without  due  process  of  law.    Id. 

[See  tables  of  sections  of  the  United  States  and  New  York  State  Constitu- 
tions cited,  ante,  in  this  volume.] 

CONSTRUGTION  —  Of  constitutional  provisions. 
See  Constitutional  Law. 

Of  contracts. 

See  Contract. 

Of  deeds. 

SeeDEEi}. 

Cf  statutes. 

See  Session  Laws. 

See  United  States  Revised  Statutes. 

Of  wills. 

See  Will. 

OONTINOENT  FEE : 

See  Attorney  and  Client. 

OONTBACT—  To  erect  a  city  building -^obligation  cf  a  sub^eontractor  as  to 
work  covered  by  the  platis  but  not  by  tJis  specifications  of  the  principal  contract 
—  provision  that  anything  mentioned  in  one  should  be  deemed  to  be  included 
in  the  otiier — provision  for  a  rtference  of  disputes  to  the  architects — a  provision 
of  the  principal  contract  as  to  extra  work,  not  applicable  to  tlie  sub-contract — a 
provision  as  to  following  the  direction  cf  the  commissioner  cf  public  works  as  to 
changes — r^ection  of  proof  that  the  sub-contractor  had  the  city  plans  and  speQi- 
fications^whena  reformation  of  the  contract  should  be  asked  for.]    1.  The 
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firm  of  Dawson  &  Archer  obtained  a  contract  for  the  erection  of  the  new 
criminal  court  building  in  the  city  of  New  York.  The  plans  and  specifica- 
tions, which  were  made  a  part  of  the  contract,  provided  for  a  cellar,  a  base- 
ment and  four  stories  above  the  basement.  The  basement  rested  on  the 
solid  earth  on  one  side  of  the  building,  but  on  the  other  sides  of  the  building 
it  was  supported  by  pillars  and  beams.  The  plans  indicated  that  terra  cotta 
arch  blocks  were  to  be  set  between  the  iron  beams  of  the  basement,  but  the 
specifications,  as  well  as  the  principal  contract  for  the  erection  of  the  build- 
ing, expressl^r  excepted  the  "  ground  floors"  from  that  work.  The  specifica- 
tions clearly  indicated  that  the  term  "  ground  floors"  meant  the  basement. 

Dawson  &  Archer  sublet  the  fire  proof  work  to  one  Isaacs  bv  a  contract  by 
which  the  sub  contractor  agreed,  among  other  things,  to  "Furnish  and  set 
between  the  iron  beams  on  all  floors  (except  ground  floors),  also  in  top 
story  ceilings  and  roof,  best  approved  terra  cotta  arch  blocks  8  inches  deep." 
The  sub-contract  contained  an  agreement  to  do  the  work  in  conformity  with 
the  specifications  and  drawings  made  by  the  architect,  but  it  did  not 
definitely  appear  whether  the  reference  to  the  specifications  referred  to  the 
city  specifications  or  to  those  contained  in  the  sub-contract.  Isaacs  refused 
to  set  terra  cotta  arch  blocks  between  the  iron  beams  of  the  basement  floor, 
but  subsequently  did  the  work  under  the  express  direction  of  Dawson  & 
Archer. 

In  an  action  brought  by  Isaacs  against  Dawson  &  Archer  to  recover  the 
value  of  such  work,  it  was 

Held,  that,  assuming  that  the  reference  to  the  specifications  contained 
in  the  plaintiff's  contract  referred  to  the  city  specifications,  such  contract 
did  not  reouire  him  to  furnish  or  set  terra  cotta  arch  blocks  between  the  iron 
beams  of  the  basement  floor; 

That  a  clause  in  the  sub-contract  providing,  "Should  any  dispute  arise 
respecting  the  true  construction  or  meaning  of  the  said  drawings  or  specifi- 
cations, me  same  shall  be  decided  by  said  architects  and  their  decision  shall 
be  final  and  conclusive,"  had  no  application  to  the  case,  as  the  dispute 
related  to  the  construction  of  the  contract  and  not  to  the  construction  of 
the  drawings  or  specifications; 

That  a  provision  in  the  dty  specifications  to  the  effect  that  the  speciflca 
tions,  plans  and  drawings  were  intended  to  mutually  explain  each  other, 
and  that  anything  mentioned  or  referred  to  in  one  and  not  shown  on  the 
other,  and  vice  verm,  were  to  be  deemed  included  in  both,  was  inapplicable, 
as  the  plaintiff  only  contracted  to  execute  that  portion  of  the  plans  and 
specifications  which  was  expressly  embraced  in  the  sub-contract: 

That  the  provisions  of  the  city  specifications  with  reference  to  the  formali- 
ties to  be  observed  with  respect  to  claims  for  extra  work,  were  designed  to 
protect  the  city  against  the  principal  contractors,  and  were  not  binding 
upon  the  sub-contractor; 

That  a  provision  of  the  sub-contract  requiring  the  plaintiff  to  deviate 
therefrom  by  omitting  work  or  doing  extra  work  when  directed  by  the 
commissioner  of  public  works  or  the  architects,  and  in  such  a  case  provid- 
ing for  a  deduction  from  the  contract  price  or  extra  pay  as  the  case  might 
be,  did  not  preclude  the  defendants  from  doing  the  extra  work; 

That  the  refusal  of  the  court  to  allow  the  defendants  to  show  that  the 
plaintiff  had  the  city  plans  and  specifications  when  he  contracted  with 
them  did  not  constitute  a  reversible  error. 

Semble,  that  if  it  was  the  intention  of  the  parties  to  include  the  basement 
fioor,  the  defendants  should  have  pleaded  the  facts  and  asked  for  a  reforma- 
tion of  the  contract.    Isaacs  t.  Dawson ! 

2.  Attorney  and  clieut  —  contingent  fee  —  (igreement  by  a  t?iirdper9on 

tptth  the  attorney  to  pay  thediftbursements  of  ths  action  and  share  in  the  recofoery 
— failure  of  the  attornty  to  perform  the  latter  agreement  —  measure  of  damages 
where  the  complaint  in  the  auction  to  which  the  contract  related  toas  dismissed.] 
Hatch  &  Warren,  a  firm  of  attorneys  who  were  engaged  in  prosecuting  an 
action  under  an  agreement  with  their  client,  which  provide<l  that  the  firm 
should  furnish  the  personal  services  of  Warren,  pay  the  expenses  of  the  liti- 
gation and  receive  thirty  per  cent  of  the  proceeds,  entered  into  a  contract 
with  one  Nelson,  by  which  the  latter,  in  consideration  of  one-half  of  Hatch 
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&  Warren's  share  of  the  proceeds,  agreed  to  advance  $10,000  to  the  attorneys 
for  the  purposes  of  the  htigation,  the  first  |5,000  to  be  advanced  by  a  speci- 
fied time,  and  the  second  ^,000  to  be  advanced  in  such  sums  as  might  be 
desired  by  Hatch  &  Warren. 

After  ifielson  had  advanced  $7,000  under  his  contract,  Hatch  &  Warren 
refused  to  advance  moneys  necessary  to  the  diligent  prosecution  of  the  action, 
although  they  had  in  their  hands  funds  applicable  to  that  purpose.  They 
also  demanded  of  Nelson  an  additional  payment  of  $1,000  under  the  contract 
when  the  expenses  of  the  litigation  did  not  necessitate  such  a  demand,  and 
upon  his  refusal  to  comply  therewith  notified  him  that  the  contract  was  ter- 
minated. Thereafter  Warren  withdrew  from  the  firm  and  refused  to  take 
any  further  part  in  the  conduct  of  the  liUjgation«  Hatch  subsequently  pro- 
cured the  action  to  be  tried  (but  not  by  Warren),  and  it  resulted  in  a  judg- 
ment that  the  client  had  no  cause  of  action. 

In  an  action  brought  by  Nelson  against  Hatch  &  Warren  to  recover  dam- 
ages for  a  breach  of  the  contract, 

Heldt  that  Nelson's  failure  to  pay  the  $1,000  demanded  by  Hatch  &  Warren 
did  not  justify  them  in  electing  to  terminate  the  contract,  as  he  was  not 
obliged  to  pay  the  second  $5,000  upon  the  arbitrary  demand  of  Hatch  & 
Warren,  but  only  when  the  proper  conduct  of  the  litigation  required  it; 

That  the  refusal  of  Hatch  to  apply  the  money  advanced  by  Nelson  to  the 
diligent  prosecution  of  the  action,  and  the  attempted  cancellation  of  the 
contract  because  of  Nelson's  failure  to  pay  the  $1,000,  and  the  refusal  of 
Warren  to  perform  his  contract  with  the  client,  constituted  a  breach  of  the 
contract  with  Nelson,  and  absolved  the  latter  from  the  necessity  of  continuing 
to  perform  it; 

That  it  could  not  be  successfully  contended  that  the  measure  of  the 
plaintifT's  damages  was  the  benefit  to  him  of  having  the  contract  performed, 
and  that  as  the  action  to  which  the  contract  related  had  resulted  m  a  judg- 
ment of  no  cause  of  action  the  plaintiff's  damages  were  purely  nominal; 

That,  as  the  contract  had  been  rendered  impossible  of  performance  by  the 
action  of  the  defendants,  this  rule  of  damages  did  not  apply,  and  that, 
under  the  circumstances,  the  plaintiff  should  be  permitted  to  recover  the 
moneys  which  he  had  advanced  under  the  contract  and  the  expense  which 
he  incurred  in  connection  therewith.    Nelson  u.  Hatch 206 

8.  Delay  by  a  sub-eontt  actor  in  placing  iron  trusses  on  a  wall  —  damages 

resulting  from  the  blowing  down  of  the  wall  by  reason  thereof —  items  of  damage, 
interest  on  delayed  payments  to  tJie  principal  contractor,  increased  cost  of  working 
in  winter  and  the  longer  employment  of  men  and  the  personal  service  oftlie  prin- 
cipal  contractor  —  they  are  not  too  remote  A  In  an  action  to  foreclose  a 
mechanic's  lien,  it  appeared  that  the  defendant  Haven  entered  into  a  con- 
tract to  construct  a  number  of  shops  for  the  New  York  Central  Railroad 
Company,  and  that  Haven  sublet  the  structural  iron  work  for  two  of  the 
shops  to  the  plaintiffs.  During  the  progress  of  the  work,  a  portion  of  the 
brick  walls  of  one  of  the  shops  erected  by  Haven  was  blown  down,  owing, 
as  found  by  the  court,  to  the  negligent  failure  of  the  plaintiffs  to  place 
iron  trusses  on  such  walls.  The  amount  of  damages  did  not  clearly  appear 
upon  the  trial,  and  the  court,  by  an  interlocutory  judgment,  directed  a 
reference  to  take  proof  of,  and  ascertain  and  determine  the  amount  of 
damages  sustained  by  Haven,  through  the  failure  of  said  plaintiffs  to 
erect  said  trusses.  Upon  the  reference,  the  referee  ruled  that  the  defendant 
was  entitled  to  recover  a  sum  stated  representing  the  necessary  expenses  of 
repairing  and  rebuilding  the  walls  that  were  blown  down,  the  value  of 
the  property  destroyed,  the  amount  expended  in  removing  the  debris  of  the 
fallen  walls,  in  cleaning  the  brick  and  the  cost  of  the  work  required  to  lay 
the  new  walls. 

It  also  appeared  that  by  reason  of  the  walls  being  blown  down,  the  defend- 
ant lost  the  use  of  a  sum  of  money  which  the  railroad  company  retained 
for  several  months  under  a  clause  in  the  contract,  because  the  work  was 
not  completed  within  the  contract  period;  that  he  was  obliged  to  perform  a 
large  portion  of  the  work  during  the  winter  season,  at  an  incretised  expense; 
that  he  was  obliged  to  retain  the  services  of  a  number  of  employees,  and 
that  he  was  compelled  to  devote  his  own  time  and  personal  services  to  the 
completion  of  the  work. 
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The  referee  found  that,  under  the  terms  of  the  interlocutory  judgmeDt, 
he  had  no  legal  authority  to  pass  upon  the  question  of  the  allowance  to  the 
defendant  of  the  last-mentioned  items  of  damage  and  also  that  such  items 
were  uncertain,  remote  and  contingent  and  could  not  be  allowed. 

Held,  that  the  language  of  the  interlocutory  judgment  was  broad  enough 
to  cover  all  damages  sustained  by  the  defendant  on  account  of  the  blowing 
down  of  the  walls; 

That  the  parties  might  Mtly  be  supposed,  had  they  considered  at  the 
time  the  contract  was  entered  into  the  effect  of  a  failure  to  perform  it,  that 
the  items  of  damage  disallowed  by  the  referee  would  have  resulted 
therefrom; 

That  the  items  of  damage  in  question  were  not  remote,  speculative  and 
uncertain  and  that  the  referee  erred  in  refusing  to  consider  them. 

Meyer  d.  Haven 530 

4.  Wages  of  employees — toJiat  plan  for  pension,  insurance  and  endow- 

ment  does  not  create  claims  enfordbU  against  a  receiver  of  a  partnership  —  tDhat 
is  necessary  to  establish  a  preference  of  wages  under  the  Labor  Law —  "  winding 
up  of  the  business"  defined.]  A  firm,  desiring  to  share  a  portion  of  the 
profits  of  the  business  with  its  employees,  adopted  a  plan  known  as  the 
"Earnings  Division  Accounts,"  which  embraced  pension,  insurance  and 
endowment  features.  The  rules  and  regulations  governing  the  respective 
features  were  embodied  in  laws  caUed  respectively  the  Pension  Law, 
Insurance  Law  and  Law  of  Endowment.  Each  of  these  laws  contained  the 
following  provision:  "  It  is  distinctly  understood  that  all  and  every  of  the 
provisions  of  this  law  are  voluntary  on  behalf  of  said  house  of  Alfred  Dolge, 
and  that  this  law  does  not.  nor  does  any  of  the  provisions  herein  contained^ 
confer  any  legal  right  or  create  any  legal  right  in  favor  of  any  employee  of 
said  house  mentioned  herein,  or  of  any  person  or  persons  whomsoever,  nor 
any  legal  liability  on  behalf  of  said  house  of  Alfred  Dolge,  or  of  said  Alfr^ 
Dolge,  either  in  law  or  in  equity."  The  preamble  to  the  laws  stated  that  it 
was  entirely  discretionary  with  the  firm  to  say  how  much  of  the  net  earn- 
ings of  the  business  should  be  set  aside  for  distnbution  among  the  employees. 

Upon  entering  the  service  each  employee  received  a  pass  book  containing 
a  copy  of  the  preamble  and  the  various  laws.  Each  year  the  pass  book  was 
called  in  and  the  amount  to  which  the  employee  was  entitled  entered  therein. 

After  the  plan  had  been  in  existence  for  some  time  the  firm  was  dissolved 
and  a  permanent  receiver  was  appointed.  No  fund  had  been  set  apart  out 
of  the  assets  of  the  business  for  Uie  payment  of  the  amounts  entered  in  the 
pass  books. 

Held,  that  the  employees  did  not  have  a  valid  claim  against  the  receiver 
for  the  amounts  credited  to  them  in  the  pass  books; 

That  the  crediting  of  such  amounts  in  the  pass  books  did  not  create  a 
valid  gift  thereof,  and  that  the  facts  did  not  sustain  the  contention  that  they 
represented  wages; 

That,  assuming  that  such  amounts  did  represent  waees  which  the  employees 
had  contributed  to  the  business,  the  claims  of  the  employees  for  such  amounts 
would  not  be  entitled  to  a  preference  under  section  8  of  the  Labor  Law  (Laws 
of  1897,  chap.  415),  providing  that,  upon  the  appointment  of  a  receiver  of  a 
partnership,  the  wages  of  the  employees  of  the  partnership  shall  be  pre- 
ferred to  every  other  debt  or  claim,  as  the  wages  so  contributed  lost  their 
character  as  such  by  the  contribution  and  became  mere  claims  for  money 
loaned; 

That  the  words  "winding  up  of  the  business,"  used  in  the  Insurance  and 
Endowment  Laws,  referrecf  to  a  voluntary  winding  up  of  the  business. 

Dolge  v.  Doloe 517 

5. Action  for  (he  maintenance  of  a  third  person,  with  whom  t?ie  drfend- 

ant  liad  made  a  contract  for  his  support — tlhc  contract  cannot  be  enforced  by  one 
not  a  party  to  it  —  exclusion  of  a  deed  whose  contents  are  not  shown.']  The 
complaint  in  an  action  brought  in  a  Justice's  Court  alleged  that  in  1898  the 
defendant  "made  a  written  contract  with  Philip  Erdman,"  by  which  the 
defendant  agreed  to  maintain  and  support  Philip  during  his  lire  "for  the 
consideration  of  some  property  of  the  value  of  about  $1,200,  which  the 
defendant  became  the  owner  of  by  deed  of  Philip  Erdman  then  and  there;" 
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that  between  August  1,  1899,  and  May  1,  1900,  the  plaintiff  maintained  and 
supported  Philip  with  the  knowledge  and  consent  of  the  defendant,  and  that 
such  support  and  maintenance  was  worth  the  sum  of  $180.  The  answer 
admitted  the  execution  of  the  deed  referred  to  in  the  complaint  and  denied 
each  and  every  other  allegation  thereof. 

Upon  the  trial  the  pUintiff  offered  in  evidence  a  "deed  of  property  from 
Philip  Erdman  to  Qeorge  Upham"  (the  defendant),  but  made  no  statement 
as  to  the  character  of  its  contents.  The  court  excluded  the  deed  upon  the 
objection  of  the  defendant,  and  no  other  evidence  being  offered  by  the  plain- 
tiff the  justice  entered  a  nonsuit  against  him. 

Held,  that,  in  the  absence  of  any  information  as  to  the  contents  of  the  deed 
offered  in  evidence,  it  could  not  l>e  said  that  the  justice  erred  in  excluding  it; 

That,  if  the  contract  set  forth  in  the  complaint  had  actually  been  made, 
the  plaintiff  being  neither  a  party  nor  a  privy  thereto  could  not  maintain  an 
action  upon  it; 

That,  in  the  absence  of  any  proof  or  offer  to  prove  that  the  plaintiff  had 
furnished  support  to  Philip  £idman  upon  the  consent  of  the  defendant,  the 
justice  properly  granted  the  nonsuit.    Erdhan  v.  Upham 815 

6. Breach  of  a  contract  to  give  tlie  plaintiffs  the  exclusive  saU  of  a  hat 

manufactured  by  the  defendants  —  measure  of  damages — the  plaintiffs  are  not 
entuted  to  recover  for  unsold  hats  at  the  price  at  whiefh  tlvey  contracted  to  sell 
them"]  In  an  action  for  the  breach  of  a  contract  made  between  the  plain- 
tiffs, who  were  the  proprietors  of  a  retail  hat  store  in  Binghamton,  N.  Y,,  and 
the  defendants,  who  were  the  manufacturers  of  the  "  Hawes  Guarantee  Hat," 
it  appeared  that  the  plaintiffs  agreed  to  handle,  advertise  and  push  the  sale 
of  such  hat  in  the  city  of  Binghamton  and  the  county  of  Broome  and  to  make 
it  their  "leader"  in  preference  to  all  other  makes  of  hats,  in  consideration 
of  which  the  defendants  agreed  to  sell  such  hats  to  the  plaintiffs  at  the  price 
of  twentv-four  dollars  per  dozen,  the  plaintiffs  agreeing  to  sell  the  hats  for 
three  dollars  each  and  the  defendants  agreeing  not  to  sell  such  hats  to  any 
other  person  in  that  locality — the  contract  to  continue  in  force  as  long  as 
the  plaintiffs  performed  on  their  part.  The  breach  consisted  of  the  action 
of  the  defendants  in  refusing  to  sell  the  hats  to  the  plaintiffs  and  in  selling 
the  hats  to  another  dealer  in  the  city  of  Binghamton.  It  appeared  that  at 
the  time  such  breach  occurred,  the  plaintiffs  had  on  hand  197  hats.  Noth- 
ing in  the  contract  prevented  the  plaintiffs  from  thereafter  selling  the  hats 
and  it  was  not  shown  that  the  breach  had  in  any  way  depreciated  their 
value. 

Held,  that  the  measure  of  the  plaintiffs*  damages  was  the  value  of  the 
contract; 

That  they  were  not,  however,  entitled  to  recover  the  value  of  the  197  hats 
still  on  hand  and  unsold  at  the  time  of  the  breach,  at  the  rate  of  three 
dollars  for  each  hat.    Vosbury  «.  Mallory 247 

7. Agreement  to  pay  to  a  materialman  a  ^pecijied  sum  out  of  an  install- 
ment to  fdU  due  to  the  contractor  at  a  certain  stage  of  the  work  —  the  payment 
before  it  becomes  due,  of  the  balance  of  such  installment  to  the  contractor,  who 
then  abandons  tJie  work,  entitles  the  materialman  to  his  money,]  Under  an 
arrangement  between  the  owner  of  certain  premises  and  a  mortgagee  thereof, 
the  owner  was  to  erect  a  number  of  buildings  thereon  and  the  mortgagee 
was  to  advance  to  him  certain  sums  at  various  stages  in  the  erection  of  the 
buildings.  During  the  progress  of  the  work  the  mortgagee,  in  order  to 
induce  a  firm  which  had  furnished  a  portion  of  the  stone  used  in  the  construc- 
tion of  the  buildings,  and  for  which  it  had  not  been  paid,  to  furnish  the  rest 
of  the  stone,  made  an  agreement  with  the  firm  by  which  ho  undertook  to 
withhold,  from  the  payment  to  which  the  owner  would  be  entitled  when  the 
buildings  were  inclosed,  $800  and  pay  the  same  to  the  firm.  After  the  firm 
had  furnished  the  stone,  but  before  the  building  had  been  entirely  inclosed 
and  before  it  was  due  under  the  terms  of  the  contract,  the  mortgagee  paid 
to  the  owner  $4,950,  which  represented  the  amount  of  the  inclosure  payment 
less  the  $800  which  he  had  contracted  to  withhold.    After  receiving  such 

garment,  the  owner  abandoned  his  contract  and  never  entirely  inclosed  the 
uildings. 
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In  an  action  brought  by  an  assignee  of  the  firm  against  the  mortgagee  to 
recover  the  |800  which  the  latter  agreed  to  withhold  from  the  incTosure 
payment, 

Ileld,  that  the  plaintiff  was  entitled  to  recover; 

That  when  the  mortgagee  chose  to  recognize  the  owner's  right  to  receive 
the  inclosure  payment  before  it  became  due,  the  right  of  the  plaintiff's 
assignors  to  the  ^00  immediately  attached.    Prata  v.  Green 224 

8.  — r-  To  install  automatic  sprinklers — cbligation  created  by  a  protincn 
in  the  specifications  as  to  the  annual  cost  of  connecting  them  with  a  central 
station,'^  A  fire  alarm  company  entered  into  a  contract  with  the  owner  of 
a  buildmg  to  equip  it  with  a  system  of  automatic  sprinklers  and  to  connect 
the  alarm  system  in  said  building  with  the  central  station  of  the  fire  alarm 
company  for  one  year.  Added  to  the  specifications  for  the  work,  which 
were  signed  by  the  fire  alarm  company  alone,  was  the  following  clause : 
"It  is  further  understood  that  if  you  desire  us  to  maintain  the  Alarm 
System  connection  to  our  Central  Station  longer  than  one  year,  we  will  do 
So  at  an  annual  expense  to  you  of  thirty-five  dollars  per  year." 

Connection  with  the  central  office  was  no  part  of  the  sprinkler  system, 
but  was  a  separate  and  distinct  device. 

Held,  that  the  clause  quoted  did  not  bind  the  fire  alarm  company  to 
furnish  the  connection  with  its  central  office  at  the  rate  of  thirty -five  dollars 
a  year  as  long  as  the  owner  of  the  building  desired,  but  was  a  mere  state- 
ment of  the  practice  and  intention  of  the  fire  alarm  company  in  reference 
to  furnishing  the  service  and  did  not  prevent  it  from  thereafter  modifying  or 
withdrawing  the  privilege.    Baylies  v.  Automatic  Fire  Alarm  Co 557 

9. Construction  of  a  unilateral  contract.]    In  order  that  a  contract 

shall  be  interpreted  to  be  perpetually  obligatory  upon  one  side,  when 
there  is  no  obligation  whatever  upon  the  other  side,  the  language  must  be 
clear  and  convincing.    Id. 

10.  SuhscHption  to  the  stock  of  a  corporation  to  he  organized — what 

departure  in  its  organization  from  the  prospectus  discharges  the  subscribers,'] 
Where  subscriptions  to  the  stock  of  a  corporation  about  to  be  formed  are 
obtained  in  connection  with  a  prospectus  stating  that  the  object  of  the 
corporation  is  "  to  acquire  all  patents  and  rights  for  all  countries,  except 
the  United  States  and  Canada,  to  metal  turnmg  machines,  known  as  the 
'  Hoffmann  machines,'  and  of  which  E.  G.  Hoffmann  is  the  inventor  and 
patentee,  as  well  as  all  improvements,  additions,  etc.,"  the  organization  of 
a  corporation,  "  to  make,  contract  for  the  manufacture,  or  purchase  of,  buy, 
use,  sell,  lease,  rent  or  mortgage  all  mechanical  or  other  apparatus,  machin- 
ery and  implements  for  metal  turning  machines,  or  any  other  article  or  arti- 
cles connected  therewith  or  incident  thereto,  or  any  or  all  of  them,  and  in 
general  to  do  a  manufacturing  business,*'  constitutes  such  a  material  depar- 
ture from  the  agreement  entered  into  by  the  subscribers  as  will  render  the 
subscriptions  unenforcible  as  to  non-assenting  subscribers. 

Stern  «.  McKee 142 

11.  Unauthorized  sale  by  a  broker  of  a  customer's  stork -- measure  of 

damages.]  Where  stock,  carried  by  a  firm  of  stock  brokers  for  a  client  upon 
margins,  has  been  sold  by  the  brokers  without  the  consent  of  the  client,  at  a 
time  when  the  brokers  held  sufficient  margins  to  protect  the  stock  from 
arbitrary  sale,  the  client's  measure  of  damages  is  the  difference  between  the 
price  at  which  the  stock  was  sold  and  the  highest  market  price  brought  by 
such  stock  within  a  reasonable  time  after  the  sale.    Wolff  «.  Lockwood.  . .  569 

12.  To  buy  grapes — remittance  of  check  for  less  than  the  contra^  pi  ice 

—  acceptance  of  ihe  checks.]  Where  a  contract  is  made  to  purchase  a  crop  of 
grapes  then  upon  the  vine  at  a  certain  price  per  ton  and,  after  receiving  the 
grapes,  the  purchaser  remits  his  check  for  less  than  the  contract  price,  with  a 
statement  that  the  grapes  were  below  the  contract  standard,  the  vendor,  if  he 
accepts  the  check,  cannot  thereafter  recover  the  balance  of  the  contract  price. 

Whitaker  v.  Eilenberg 489 

13. An  a^eement  of  sale  by  a  devisee,  having  a  life  estate  and  a  riqht  to 

use  the  proceeds  of  property  —  the  devisee  becomes  a  creditor,  ]  An  agreement  by 
a  devisee,  having  a  life  estate  and  a  right  to  use  the  proceeds  of  property. 
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with  a  third  person  to  sell  it  and  pay  over  the  proceeds,  creates  an  agency  or 
a  loan  with  collateral,  not  a  trust.  In  the  event  of  the  death  of  the  third  per- 
son, the  devisee  becomes  a  creditor  of  his  estate.    Matter  of  Walker 263 

14. Arrangement  between  a  third  mortgagee  and  the  holders  of  tht  fiiH 

and  second  mortgages  as  to  rents  —  a  receiver  compelled  to  dispose  of  them  in  the 
same  wayJ]  Where  an  arrangement  has  been  made  between  a  third  mortgagee 
and  the  holders  of  the  first  and  second  mortgages  for  a  certain  disposition  of 
the  rents,  a  receiver  appointed  thereafter  at  the  instance  of  the  third  mort- 
gagee without  notice  will  be  compelled  to  dispose  of  them  in  the  same  way. 

Bradley  &  Currier  Co.  t?.  Hoffmann 77 

15. Party — an  administrator  mtMuMing  a  sum  to  pay  a  tax.']    An 

administrator,  withholding  on  a  settlement  of  the  estate  a  sum  to  pay  a  tax 
cannot,  after  he  has  been  released  as  administrator  by  the  next  of  Kin  and  ^. 
decree  entered  settling  the  estate,  be  sued  therefor  in  his  individual  capacity. 

Thompson  v,  Thompson 242 

16. Surety  on  the  bond  of  an  insurance  agent  —  modification  of  his  con- 
tract.] What  modification  of  the  contract  between  an  insurance  company 
and  its  agent  will  discharge  the  surety  on  the  agent's  bond,  considered. 

American  Casualty  Ins.  Co.  v.  Qrben  267 

17. City  auction  sale  —  agreement  not  to  bid.]    An  agreement  not  to 

bid  at  a  city  auction  sale  is  against  public  policy. 

CovERLY  V.  Terminal  Warehouse  Co 82 

—  Deposit  in  bank. 

See  Banking. 

^—  Relating  to  negotiable  paper. 
See  Bills  and  Notes. 

-^—  TjJ.w  of,  relating  to  bonds. 
SeeBovT>. 

Between  husband  and  wife. 

See  Husband  and  Wife. 

•^—  Cf  insurance. 

See  Insurance. 

Relating  to  landlord  and  tenant. 

See  Landlord  and  Tenant. 

-^  Law  jf,  relating  to  mortgages. 

See  MORTGAGE. 

'  —  Cf  copartnership. 

See  Partnership. 

~-^  Of  employment  of  a  real  estate  agent. 
See  Principal  and  Agent. 

€f  suretyship. 

See  Principal  and  Surety, 

—  Of  sale  of  personal  property. 

See  Sale. 

OOBPORATION  —  issue  of  stock  paid  for  out  of  surplus  earnings  —  when  it 
goes  to  a  life  tenant  and  when  to  remaindermen  under  the  will  of  the  original 
owner,]  1.  A  corporation  having  a  surplus  of  accumulated  profits  may, 
within  the  limits  of  good  faith,  either  distribute  it  as  dividends  or  retain  it 
and  convert  it  into  capital.  The  substance  and  intent  of  the  action  of  the 
corporation,  as  evidenced  by  its  treatment  o  f  the  surplus  and  its  resolutions 
in  issuing  new  stock  against  such  surplus,  will  be  considered  by,  if  it  does 
not  control,  the  courts  in  deciding  whether  or  not  the  new  stock  is  divi- 
dend, and  hence  income  belonging  to  a  life  tenant. 

If  the  corporation  pays  money  or  issues  stock  as  a  distribution  of  profits 
it  will  ordinarily  go  to  the  life  tenant,  but  if  it  issues  stock  as  capital  and 

App.  Div.— Vol.  LXX.        41 
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appropriates  its  surplus  as  an  increase  of  the  capital  stoc^,  such  issue  will  be 
held  to  inure  to  the  benefit  of  the  remaindermen. 

A  testator,  who  left  surviving  him  a  widow,  a  son  and  three  daughters, 
ffave  his  residuary  estate  to  his  wife  during  her  life  with  the  remainder  to 
his  four  children  equally.  Included  in  the  residuary  estate  were  sixty  shares 
of  the  capital  stock  of  a  corporation,  which  had  a  capital  stock  of  $40,000  and 
for  many  years  prior  to  the  death  of  tbe  testator  had  allowed  its  earnings  to 
accumulate.  At  the  time  of  the  testator's  death  the  accumulated  surolus 
amounted  to  $289,841.88,  which  surplus  was  then  permanently  invested  in 
the  business  of  the  corporation.  After  the  testator's  death,  and  during  the 
lifetime  of  the  widow,  the  corporation  declared  and  paid  frequent  cash 
dividends  upon  the  stock.  It  also  issued  two  thousand  one  hundred  shares 
of  additional  stock  and  divided  two  thousand  of  them  among  its  stock- 
holders who  paid  nothing  therefor.  The  agreement  of  the  stockholders  con- 
senting to  the  issue  of  the  additional  stock  and  the  action  of  the  trustees  of 
the  corporation  directing  its  issue  denominated  the  transaction  as  an  **  increase 
of  capital  stock."  At  the  time  the  additional  stock  was  issued,  the  accumu- 
lated surplus  of  the  corporation  amounted  to  $443,080.57.  A  few  days  before 
the  issue  of  such  stock  the  corporation  paid  to  its  stockholders  $80,000  in 
cash,  declaring  such  payment  to  be  a  dividend. 

ffeldt  that  the  additional  shares  were  intended  to  be  and  were  issued  to 
represent  an  accretion  to  the  permanent  working  capital  of  the  corporation 
and  did  not  constitute  a  dividend  of  income;  that,  for  this  reason,  the  three 
hundred  additional  shares  apportioned  to  the  testator's  estate  belonged  to  the 
remaindermen  and  not  to  the  life  tenant. 

Chester  v.  Buffalo  Cab  Mfo.  Co 443 

2. Subfcription  to  the  stock  of  a  corporation  to  be  organized — tcJiat 

departure  in  He  organization  from  the  pro^eetue  discharges  the  subscribers.'] 
Where  subscriptions  to  the  stock  of  a  corporation  about  to  be  formed  are 
obtained  in  connection  with  a  prospectus  statins  that  the  object  of  the  cor- 
poration is  '*  to  acquire  all  patents  and  rights  for  lUl  countries,  except  the 
United  States  and  Canada,  to  metal  turning  machines,  known  as  the  *  Hoff- 
mann machine,'  and  of  which  E.  G.  Hoffmann  Is  the  inventor  and  patentee, 
as  well  as  all  improvements,  additions,  etc.,"  the  organization  of  a  corpora- 
tion, ''to  make,  contract  for  the  manufacture,  or  purchase  of,  buy.  use,  sell, 
lease,  rent  or  mortgage  all  mechanical  or  other  apparatus,  machinery  and 
implements  for  metal  turning  machines,  or  any  other  article  or  articles  con- 
nected therewith  or  incident  thereto,  or  any  or  all  of  them,  and  in  general  to 
do  a  manufacturing  business,*'  constitutes  such  a  material  departure  from  the 
agreement  entered  into  by  the  subscribers  as  will  render  the  subscriptions 
unenforcible  as  to  non-assenting  subscribers.    Stebn  o.  McEeb 141^ 

8. Pioof  that  money  of  a  corporation  teas  paid  upon  its  void  notes  to  a 

director  tliereof]  What  evidence  given  in  an  action  brou^rht  by  the  receiver 
of  a  co-operative  insurance  corporation  against  a  former  director  thereof,  to 
recover  moneys  of  the  association  paid  to  the  director  in  extinguishment  of 
void  notes  executed  by  the  association  to  the  director,  is  sufficient  to  warrant 
a  jury  in  finding  that  the  defendant  took  such  money  with  knowledge 
that  it  belonged  to  the  corporation,  considered.    McClurb  v,  Wilson 149 

4. Knowledge  imputable  to  a  director.]    In  such  a  case  the  defendant 

is  chargeable  with  such  knowledge  as  he  gained  in  the  capacitv  of  director, 
or  which  he  might  have  acquired  by  the  exercise  of  reasonable  care.    Id. 

5. Parties  to  an  action  to  dissolve  a  corporation  and  sequestrate  property 

fraudulently  transferred  by  it.]  In  an  action  brought  by  a  judgment  creditor 
of  a  corporation  to  procure  a  dissolution  thereof  and  a  se(^uestration  of  prop- 
erty fraudulently  transferred  by  it.  the  persons  or  corporations  who  hold  such 
property  in  their  possession  may  be  joined  as  parties  defendant. 

Matter  of  Satre 829 

6. Examination,  before  suit  brought,  of  an  officer  of  such  corporation 

—  that  it  ioill  tend  to  incriminate  him  is  not  a  defense  to  the  application.]  On 
an  application,  under  section  870  of  the  Code  of  Civil  Procedure,  to  take  the 
testimony  of  a  person  whom  the  applicant  intends  to  make  a  party  to  an 
action  to  be  thereafter  commenced  by  him,  the  question  whether  the  informa- 


Digitized  by 


Google 


INDEX  643 

OOBPORATION  — ^  Continued,  page. 

.  tion  sought  to  be  elicited  by  the  several  questions  to  be  asked  will  have  a 
tendency  to  incriminate  the  witness  should  be  reserved  until  the  examination 
occurs.    I(L 

7. J^  may  be  required  to  produce  the  hooks  and  records  of  the  corpora- 

tionJ]  The  order  for  the  examination  of  the  witness  mav  properly  require 
him  to  produce  the  books  and  records  of  corporations  or  which  the  witness 
is  an  officer  and  director,  and  which  the  applicant  expects  to  make  parties 
to  the  action,  where  it  appears  that  the  production  of  the  books  and  records 
is  required  simply  as  an  incident  to  the  examination  of  the  witness,  and  not 
for  the  purpose  of  allowing  the  applica:.it  to  inspect  them.    Id. 

Organized  for  banking  purposes. 

See  Banking. 

To  carry  on  insurance  business. 

See  Insurance. 

CORBOBOBATION  —  Of  witness. 
See  Witness. 

006TS  —  Security  for  costs— sectum  8268  of  the  Code  of  Civil  Procedure  does 
not  apply  to  an  action  by  a  trustee  in  bankruptcy  to  set  aside  transfers  by  the 
bankrupt.']  1.  Section  8268  of  the  Code  of  Civil  Procedure,  authorizing  the 
defendant  to  require  security  for  costs,  if  the  plaintiff  is  "  the  official  assignee 
or  official  trustee  of  a  debtor,  or  an  assignee  in  bankruptcy,  where  the 
action  is  brought  upon  a  cause  of  action  arising  before  the  assignment,  the 
appointment  of  the  trustee  or  the  adjudication  in  bankruptcy,"  does  not 
apply  to  an  action  brought  by  a  trustee  in  bankruptcy  to  set  aside  transfers 
made  by  the  bankrupt.    Schreier  t.  Hooan 2 

2. Discontinuance  of  an  action  for  libel — when  an  additional  allowance 

is  properly  imposed.]  The  court  may,  as  a  condition  to  the  discontinuance 
of  an  action  of  libel,  require  the  plaintiff  to  pay  to  the  defendant  an  extra 
allowance  of  $225,  where  it  appears  that  the  complaint  demanded  judg- 
ment for  $25,000  and  that  the  questions  presented  were  difficult  and  called 
for  more  than  ordinary  investigation  in  preparation  for  trial. 

Kilmer  o.  Evenino  Herald  Co 291 

OOTENANOY  —  In  real  property. 
See  Real  Property. 

COUNTY  COUBT: 

See  Court. 

OOTTBpT  —  Claim  against  the  Buffalo  Asylum  for  work  and  materials  —  it 
might  have  been  presented  to  the  State  Board  of  Audit  —  what  statute  conferring 
jurisdiction  on  the  Board  of  Claims  gives  a  reasonable  timsfor  the  presentation 
of  a  claim. 

See  Bissell  v.  State  of  New  York 238 

A  County  Court  cannot  render  a  judgment  establishing  an  equitable 

claim  upon  a  liquor  tax  certificate. 

See  Albany  Brewing  Co.  v.  Barckley 260 

Power  of  the  court  where  specific  questions  are  answered  and  a  general 

verdici  is  rendered  by  the  jury. 

See  HoEY  v.  Metropolitan  Street  R.  Co 60 

CTRSDITOB: 

See  Debtor  and  Creditor. 

GBEDITOB'S  SUIT: 

See  Equity. 

—  To  set  aside  fraudulent  conveyances. 

See  Fraudulent  Conveyance. 

CnEtlME  —  Assault  —  cliarge  to  the  jury  wlure  an  inspector  of  the  bureau  of 
incumbrances  in  New  York  dty  is  indicted  for  an  assault,  committed  while  he 
is  engaged  in  removing  goods  from  a  sidewalk.]  1.  Upon  a  trial  und^  a  charge 
of  assault,  it  appeared  that  the  defendant  was  an  inspector  in  the  bureau  of 
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incumbrances  of  the  city  of  New  York,  and  that  he  and  another  inspector 
had  been  seiit  to  a  store  in  which  one  Scott  was  employed  for  the  purpose  of 
removing  and  taking  away  whatever  merchandise  might  be  found  upon  the 
sidewalk  in  front  oi  the  store.  The  evidence  for  the  prosecution  was  that 
as  the  defendant  and  his  companion  reached  the  store  ^co\X  was  coming  out 
with  a  leather  traveling  bag  which  he  was  taking  to  a  factory;  that  the 
defendant  and  the  other  inspector  undertook  to  take  the  ba^  from  him,  and 
that  in  the  altercation  which  followed  the  assault  was  committed. 

The  defendant's  evidence  tended  to  show  that  as  Scott  came  out  of  the 
store  he  attempted  to  seize  one  of  the  leather  ba&:s  which  the  defendant  was 
Temoving  from  the  sidewalk,  and  was  about  to  take  it  away;  that  the  defend- 
:ant  and  the  other  inspector  attempted  to  take  the  bag  from  him,  but  that 
110  unnece^ssary  force  was  used. 

After  the  jury  had  retired  they  sent  the  foUowine  inquiry  to  the  court: 
"Will  your  Honor  please  inform  the  Jury  that,  if  Mr.  Schlesinger  pushed 
Scott  aside  and,  in  doing  so,  he  fell  and  received  the  injury,  whether  this  can 
be  considered  an  accident  and  not  an  assault?  "  to  which  the  court  responded, 
"  I  said  to  find  him  guilty  you  must  find  that  it  was  willful  and  wrongful." 
Thereupon  one  of  the  jurors  inquired,  "If  it  was  done  bv  accident?"  to 
which  tlie  court  replied,  "  Oh,  the  law  does  not  punish  people  criminally  for 
accidents."  The  juror  then  asked,  "  Supposing  Scott  interfered  with  him 
in  his  duties,  and  he  pushed  him  aside  and  he  fell?"  to  which  the  court 
replied,  "  Any  unlawful  touching  of  a  person,  if  done  willfully  and  wrong- 
fully, is  an  assault.  If  I  put  the  tip  of  my  finger  upon  you,  willfully  and 
wrongfully,  that  is  an  assault." 

H^,  that  the  last  instruction,  while  correct  in  the  abstract,  was  mislead- 
ing, and  required  the  reversal  of  a  judgment  of  conviction; 

That  it  did  not  answer  the  inquiry  or  g^ve  the  jury  a  correct  idea  of  the 

Srinciple  to  be  applied,  in  case  they  found  that  Scott  interfered  with  the 
efendant  in  the  discharge  of  his  duties; 

That  the  proper  rule  was  that  if  any  one  interfered  with  the  defendant 
in  the  discharge  of  his  duties,  either  in  removing  or  in  keeping  possession 
of  the  things  removed,  he  was  justified  in  using  sufficient  force  to  prevent 
such  interference,  and  that  the  court,  in  ai.swering  the  inquiry,  should  have 
80  instructed  the  Jury.    People  o.  ScifLESiNOER 199 

2.  Abduction — what  evidence  does  not  corroborate  the  teetimony  of  the 

girl  abducted.]  Where,  upon  the  trial  of  an  indictment  framed  under  section 
282  of  the  Penal  Code,  which  provides  that  "  a  person  who  •  •  •  takes, 
receives,  employs,  harbors  or  uses  or  causes,  or  procures  to  be  taken,  received, 
employed  or  harbored  or  used,  a  female  under  the  age  of  eighteen  years  for 
the  purpose  of  prostitution  •  ♦  *  is  guilty  of  abduction,"  the  female 
alleged  to  have  been  abducted  testifies  that,  at  her  own  request,  the  defendant 
made  arrangements  with  the  keeper  of  a  disorderly  house  to  have  her  received 
therein  and  that  he  took  her  to  the  house  and  left  her  there  with  knowledge 
of  her  purpose,  evidence  given  by  a  person  employed  in  the  alleged  disor- 
derlv  house  to  the  effect  that  she  saw  the  defendant  standing  in  the  hallway 
of  the  house  with  other  men  and  the  female  is  not  sufficiently  corroborative 
of  the  testimony  of  the  female  to  sustain  a  conviction  of  the  defendant. 

People  v.  Miller 599 

B.  Arson  —  crosi-examination  of  a  witness  for  the  prosecution  to  shote 

that  Tie  entertained  ill-feeling  toward  tJie  defendant.]  Where,  on  the  trial  of  an 
indictment  charging  the  defendant  with  having  induced  one  Smith  to  bum  a 
barn  owned  by  the  defendant,  a  witness  for  the  People  testifies  that  after 
the  fire  the  defendant  requested  him  to  go  and  see  Smith  and  ascertain 
whether  the  latter  had  disclosed  any  information  about  the  fire,  it  is  error 
for  the  court  to  refuse  to  allow  the  defendant  to  cross-examine  the  witness 
as  to  whether  there  had  not  been  some  trouble  between  his  family  and  the 
defendant  and  whether  the  witness  did  not  entertain  ill-feeling  toward  the 
defendant.    People  o.  Milks 438 

4.  Right  to  have  a  witness  explain  his  failure  to  earlier  disclose  his 

knowledge.]  Where  a  witness  who  testified  on  behalf  of  the  defense,  that 
upon  the  night  of  the  fire  he  saw  Smith  at  such  a  place  that  it  would  have 
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been  practically  impossible  for  him  to  have  started  the  fire,  is  cross- 
examined  by  the  district  attorney  concerning  his  failure  to  disclose  such 
knowledge  earlier  in  the  litigation,  so  vigorously  as  to  seriously  affect  his 
credibility,  the  defendant's  counsel  should,  upon  the  redirect  examination  of 
the  witness,  be  permitted  to  ask  him  to  explain  why  he  had  not  sooner 
disclosed  his  knowledge.    Id. 

6.  Bight  of  the  defendant  to  show  that  one  jointly  indicted  with  him, 

and  called  as  a  witness  by  him,  had  been  acquitted,]  Where  Smith,  who  had 
been  jointly  indicted  with  the  defendant  and  who  had  been  tried  and 
acquitted,  was  sworn  on  behalf  of  the  defendant,  and  it  appeared  that  the 
jury  knew  that  he  and  the  defendant  were  jointly  indicted,  but  did  not  know 
that  he  was  acquitted,  the  court  considered  that  the  defendant  was  entitled 
to  present  that  fact  to  the  jury,  in  order  that  it  might  not  appear  that 
Smith  had  a  vital  personal  interest  in  estabiishing  the  defendant's  innocence. 
Id. 

6.  Circumstantial  evidence  of  the  crime  of  arson — to  justify  a  convic- 
tion it  must  he  inconsistent  with  innocence.]  'To  justify  a  conviction  upon 
circumstantial  evidence  the  circumstances  must  not  only  point  to  ^uilt,  but 
must  also  be  absolutely  inconsistent  with  innocence,  that  is,  the  inference 
of  guilt  must  be  the  only  one  that  can  reasonably  be  drawn  from  the  facts. 

What  circumstances,  adduced  on  the  trial  of  to  indictment  charging  the 
defendant  with  burning  her  dwelling  house  for  the  purpose  of  obtaining  the 
insurance  thereon,  are  insufficient  to  sustain  a  conviction,  considered. 

People  v.  Johnson 308 

DAICAQES  —  Delay  by  a  sub-contractor  in  placing  iron  trusses  on  a  wall — 
damages  resulting  from  tfie  blowing  down  of  the  wall  by  reason  tfiereof —  items 
of  damage,  intef*est  on  delayed  payments  to  the  principal  contractor,  increased 
cost  of  working  in  winter  and  tlie  longer  employment  of  men  and  the  personal 
service  of  the  prin4sipal  contractor  —  they  are  not  too  remote. 

See  Meter  v.  Haven 529 

Action  for  breach  of  a  contract  only  partially  performed  by  tJ'ie  plaintiff 

—  tlie  expense  of  the  full  performance  of  the  contract  may  be  shown  by  the 
dtfendant. 

See  Tribune  Assn.  v.  Eisner  &  Mbndelbon  Co 172 

—^  For  the  breach  of  an  agreement  by  one  since  deceased  to  make  another  his 
sole  heir — tJi^  claimant  is  entitled  to  recover  on  quantum  meruit /(?r  his  services 
and  disbursements. 

See  Leahy  v.  Campbell 127 

Measure  of  damages  for  an  injury  to  goods  of  a  sub-tenant  occasioned  by 

aroof  being  insufficiently  protected  while  being  repaired  after  a  fire  by  the 
landlord. 

See  Blumenthal  v.  Prescott 560 

Attorney  and  client  —  contingent  fee  —  agreement  by  a  thir'd  person  with 

t?ie  attorney  to  pay  the  disbursements  of  the  action  and  share  in  the  recovery — 
failure  of  the  attorney  to  perform  tJie  latter  agreement — measure  of  damages 
where  the  complaint  in  t?ie  action  to  which  the  contract  related  was  dismissed. 

See  Nelson  v.  Hatch 206 

Breach  of  a  contract  to  give  the  plaintiffs  the  exclusive  sale  of  a  hat 

manufactured  by  t^te  defendants — measure  of  damages  —  the  plaintiffs  are  not 
entitled  to  recover  for  unsold  hats  at  the  price  at  which  they  contracted  to  all 
them. 

See  VosBURY  v.  Mallory 247 

Unauthorized  sale  by  a   broker  of  a  customers  stock — measure   of 

damages. 

^  WOLPP  tJ.  LOCKWOOD .  569 

DEATH  —  Of  an  attorney  after  the  submission  of  a  case  to  a  referee. 
See  Attorney  and  Client. 


Digitized  by 


Google 


646  INDEX. 

PAOB. 

DEBTOB  AND  CREDITOR  —  Claim  for  ^ervieei  rendered  and  dUburrn- 
menu  made  for  another — wl^n  barred  by  the  Staiute  of  Limitatione — the 
statute  rune  from  the  date  of  reference  of  the  claim — when  no  presumption 
arises  that  the  services  were  gratuitous — in  tlie  ease  of  an  agreement  to  make 
the  claimant  the  heir  of  the  decedent  the  statute  does  not  begin  to  run  before  the 
latter^s  death. 

See  Leaht  v.  Campbell 127 

Deposit,  in  a  bank  account  in  the  name  of  a  firm  of  brokers,  of  moneys 

of  an  insurance  company  and  of  a  navigation  company — under  what  eireum- 
stances  they  are  respectively  impressed  with  a  trust  —effect  of  the  moneys  being 
from  time  to  time  wrongfuUy  withdrawn  and  thereafter  being  replaced. 

See  United  National  Bank  v.  Weathbrby 279 

An  action  for  insurance  mimey  in  excess  of  the  statutory  amount  in 

which  a  husband  may  insure  ?iis  life  for  the  benefit  of  his  wife  lies  by  the  legal 
representatives  and  not  by  a  creditor  of  the  deceased  husband. 

See  KiTTEL  V.  Dokeyer 134 

Beceivership  of  a  trust  company — claims  of  an  attorney  for  services  to 

trust  company,  not  increasing  the  fund,  are  not  preferred — interest,  when  not 
allowed  on  preferred  claims — excepting  creditors,  only,  entitled  to  share  in  the 
benefits  of  a  reversal. 

See  People  v.  American  Loan  &  Tbubt  Ck> 579 

Contract  to  buy  grapes — remittance  of  check  for  less  than  the  eontra>et 

price,  with  a  statement  that  the  grapes  were  below  the  contract  standard — the 
rendor,  if  he  accepts  the  cHiecks,  cannot  thefreafter  recover  the  balance  of  the  con- 
tract prtce. 

See  Whitajcer  v.  Eilbnberg 489 

Wages  of  employees — what  plan  for  pension,  insurance  and  endowment 

does  not  create  claims  enforcible  against  a  receiver  of  a  partnership  —  what  is 
necessary  to  establish  a  preference  of  wages  under  the  Labor  Law. 

See  DOLGE  v.  Doloe 517 

ConveyaTice  fraudulent  as  to  creditors  —  tlie  proceeds  of  the  property,  sold 

tinder  an  execution  against  tite  vendee,  cannot  be  followed  by  a  creditor  of  the 
vendor. 

See  Standard  Nat.  Bank  v.  Garfield  Nat.  Bank 46 

Fraudulent  conveyance — where  an  absolute  deed  is  held  to  be  a  mortgage, 

a  judgment  creditor  should  be  adjudged  to  have  a  lien  upon  the  premises  subject 
to  the  mortgage. 

See  Lazarus  v.  Hosenbero 105 

DBOISION  —  Short  fornh,  what  it  should  contain. 
See  Trial. 

DECBEE: 

See  Judgment. 

DEED — To  parties  ** tnutees  of  the  separate  estate  of  Margaretta  Persse" 
—  the  wordy  quoted  are  descriptive — a  deed  signed  by  the  grantees  as  individuals 
conveys  a  good  title.]  1.  At  the  beginning  of  a  conveyance  of  certain  prem- 
ises following  the  names  of  the  grantees  were  the  words  **  trustees  of  the  sepa- 
rate estate  of  Margaretta  Persse,  wife  of  Dudley  Persse."  Nothing  else  in  the 
deed  indicated  the  existence  of  a  trust  or  an  intention  to  limit  the  estate  con- 
veyed to  the  grantees,  and  there  was  no  extrinsic  evidence  of  the  exist-ence 
of  such  a  trust.  Thereafter  the  trustees  mentioned  in  said  deed  and  Mar- 
garetta Persse  conveyed  the  premises  to  one  O'Gorman  for  a  nominal  con- 
sideration of  one  dollar.  No  other  consideration  appeared.  The  trustees 
signed  this  deed  as  individuals  and  were  not  described  therein  as  trustees. 

HM,  that  the  words  "trustees  of  the  separate  estate  of  Margaretta  Persse, 
wife  of  Dudley  Persse,*'  contained  in  the  first-mentioned  deed,  were  to  be 
regarded  as  descriptive  merely,  and  that  the  persons  so  described  acquired 
thereunder  an  estate  in  fee  as  individuals; 

That,  consequently,  the  deed  executed  by  them  for  a  nominal  consid- 
eration operated  to  convey  a  marketable  title  which  a  subsequent  pur- 
chaser of  the  premises  would  be  required  to  accept. 

Kanenblbt  v.  Volkenbbko 97 
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2. Presumption  as  to  the  execution  of  an  express  trust  Jl    Semble,  that  if 

AQ  express  trust  might  be  presumed  to  have  been  created  It  would  also  be 
presumed  that  the  deed  was  executed  in  pursuance  of  its  terms  and  not  in 
violation  thereof.    Id. 

3. Absolute  deed  heitd  to  he  a  mortgage  — judgtnent  creditor's  lien.]    Where 

an  absolute  deed  is  held  to  be  a  mortgage,  a  judgment  creditor  of  the  grantor 
should  be  adjudged  to  have  a  lien  upon  the  premises  subject  to  the  mort- 
gage.   Lazarus  v.  Rosenberg 105 

DEFAULT  —  Undertaking  on  opening  a  default  in  the  City  Court  of  New 
York — liability  thereundei\ 
See  Bond. 

DEMUBBEB : 

See  Pleading. 

DEPOSIT  —  In  hanks. 
See  Banking. 

DEPOSITION — Deductions  of  an  affiant  presumed  to  hefi*om  a  paper  not  pro- 
duced, and  not  fi'om  oral  statements  of  a  party.]  1.  Deductions  made  by  an 
affiant  from  papers  which  he  fails  to  produce  have  no  probative  force. 

Where  an  affidavit  used  upon  a  motion  alleged  "  that  deponent  thereafter 
liad  several  interviews  with  the  defendant,  Keuben  E.  Boland,  at  one  of 
which  the  said  Boland  exhibited  a  written  statement  of  the  account  of  said 
sales  to  Skidmore  and  collections  on  account  thereof,  purporting  to  be  taken 
from  the  books  of  the  said  Boland,  that  from  the  said  statement  the  said 
Boland  admitted  to  deponent  that  he  had  received  from  the  said  Skidmore  the 
aumof  sixty -eight  and  78  /lOO  dollars,  $68.78,  in  excess  of  the  amount  which 
he  had  remitted  to  the  plaintiff  after  deducting  all  items  of  commissions  and 
discounts,"  the  court  considered  that  the  admission  mentioned  in  the  affidavit 
was  a  deduction  drawn  by  the  deponent  from  the  statement  of  account  and 
not  from  anything  that  Boland  orally  stated  at  the  time  of  the  exhibition  of 
the  account.    Burns  tJ.  Boland 556 

2.  Examination  of  a  witness  before  suit  brought  —  that  it  mU  tend  to 

incriminate  the  witness  is  not  a  defense  to  the  appticaiion.]  On  an  application, 
under  section  870  of  the  Code  of  Civil  Procedure,  to  take  the  testimony  of 
a  person  whom  the  applicant  intends  to  make  a  party  to  an  action  to  be 
thereafter  commenced  by  him,  the  question  whether  the  information  sought 
to  be  elicited  by  the  several  questions  to  be  asked  will  have  a  tendency  to 
incriminate  the  witness  should  be  reserved  until  the  examination  occurs. 

Matter  op  Sayrb 329 

3.  The  witness  may  be  required  to  produce  the  books  and  records  of  a 

■corporation  of  which  Tie  is  an  officer.]  The  order  for  the  examination  of  the 
witness  may  properly  require  him  to  produce  the  books  and  records  of  corpo- 
rations of  which  the  witness  is  an  officer  and  director,  and  which  the  applicant 
expects  to  make  parlies  to  the  action,  where  it  appears  that  the  production 
of  the  books  and  records  is  required  simply  as  an  incident  to  the  examina- 
tion of  the  witness,  and  not  for  the  purpose  of  allowing  the  applicant  to 
inspect  them.    Id. 

4. Examination  of  a  defendant  before  trial  —  €U  to  the  value  of  patents 

transferred  to  a  corporation  for  |3, 000, 0  )0  of  its  stock.  ]  A  plaintiff  who  brings 
an  action,  based  on  the  fact  that  13,000,000  of  the  stock  of  a  corporation 
were  issued  to  the  defendants  in  payment  for  patents  owned  or  controlled 
by  said  defendants,  the  value  of  which  did  not  exceed  $10,000,  is  entitled  to 
an  order  permitting  him  to  examine  one  of  the  defendants  before  trial  as  to 
the  value  of  the  patents.    Insurance  Press  v.  Montauk  Fire  Wire  Co.  . .    50 

5. WTien  suppressed.]    A  deposition  not  certified  to  have  been  read  to 

the  witness  nor  filed  within  ten  days  will  be  suppressed  unless  so  certified 
and  unless  an  order  to  file  it  rmnc  pro  tune  be  obt^ned. 

Faith  v.  Ulster  &  Delaware  R.  R.  Co . .  806 

Discovery  of  books  and  papers. 

See  DiBGOTBRT. 
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DESCENT  —  To  aliens. 
See  Alien. 

DISCHABGE  —  Cf  debU, 
See  Payment. 

DISOONTLN  U  AKGE  —  Of  an  action,  conditions  thereof. 
See  Stipulation. 

PAOB* 

DISCOVERY — Asked  of  an  agreement  under  which  the  defendants  transacted 
business — denied,  where  it  was  made  to  ascertain  wJtether  the  plaintiffs  had  a 
cause  of  action — allegations  on  information  and  belief  not  stating  the  source 
thereof. '\  The  complaint  in  an  action,  brought  to  recover  damages  because 
of  the  alleged  wrongful  and  malicious  conduct  of  the  defendants  in  injuring 
the  plaintiffs'  business,  which  was  that  of  selling  calves,  alleged  that  the 
defendants  were  carrying  on  business  in  the  city  of  New  York  under  a  writ- 
ten agreement,  pursuant  to  which  they  willfully  and  maliciously  conspired 
to  secure  to  themselves  a  monopoly  of  the  business  of  selling  calves  in  cer- 
tain stock  yards  in  that  city,  and  that  they  had  destroyed  the  business  of  the 
plaintiffs  m  such  yards.  One  of  the  defendants  answered,  admitting  the 
existence  of  an  agreement  under  which  they  did  business,  but  denying  that 
it  was  made  for  the  purposes  alleged  in  the  complaint.  Such  answer  also 
denied  all  allegations  in  the  complaint  of  malicious  and  improper  acts. 

The  plaintiffs  then  made  application  for  a  discovery  of  the  a^eement 
under  which  the  defendants  did  business,  aUeging  in  their  petition  their 
ignorance  of  the  contents  of  the  agreement  and  their  inability  to  obtain 
knowledge  thereof,  and  that  it  was  necessary  that  they  should  make  an 
examination  of  the  agreement  prior  to  the  trial,  in  order  to  be  fully  advised 
of  the  character  of  such  agreement  and  in  order  that  they  might  properly 
prepare  for  trial. 

Held,  that  it  was  apparent  that  the  application  was  made  for  the  purpose 
of  ascertaining  whether  or  not  the  plaintiffs  had  a  cause  of  action,  and  that 
an  order  granting  the  application  should  be  reversed,  especially  as  all  the 
material  allegations  of  the  petition  were  made  upon  information  and  belief 
without  any  statement  as  to  the  sources  of  the  information  and  the  ground 
of  the  belief.    Phillifs  v.  Curtis 551 

Examination  of  a  party  before  trial. 

See  Deposition. 

DISSOLtmON  —  €f  corporations. 
See  CoBPO&ATiON. 

DIVOBCE : 

See  Husband  and  Wife. 
DOCK: 

See  Whakp. 

DOCTOR: 

See  Physician. 

DXTMPIKa  BOABD  —  Maintenance  of,  in  a  street  in  the  city  of  New  York. 
See  Municipal  Corporation. 

EASEMENT —  Of  light,  air  and  access  —  right  of  an  abutting  owner  to. 
See  Railroad. 

ELECTION  OF  BEMEDIES  — ^n  indebtedness  created  by  fraud  ^effect 
of  the  proof  of  the  claim.]  Proof  in  a  bankruptcy  proceeding  of  an  indebtedness 
created  by  the  fraud  of  the  bankrupt  does  not  constitute  an  election  which 
will  estop  the  creditor  from  subsequently  bringing  an  action  against  the 
bankrupt  to  recover  the  indebtedness  created.    Frey  v.  Torrey 165 

EMINENT  DOMAIN  —  Bailroad  grade  crossing  —  the  right  of  an  ahuttinq 
owner  to  easements  ofliglU,  air  and  access  in  a  street  is  protected  by  the  Constitu- 
tion.] While  the  Legislature  has  the  power  to  provide  for  the  abolition  of 
grade  crossings  of  city  streets  by  steam  railroads,  still  the  owners  of  property 
abutting  upon  the  streets,  although  their  title  extends  only  to  the  margin 
thereof,  have  incorporeal  rights  of  light,  air  and  access  in  the  nature  of  ease- 
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ments  in  the  streets  themselves,  which  constitute  private  property,  and  of 
which,  under  section  6  of  article  1  of  the  Constitution  of  the  State  of  New 
York,  they  cannot  be  deprived  by  the  Legislature  or  the  city,  or  both,  with- 
out compensation.    Eoerer  «.  N.  Y.  Central  &  H.  R.  R.  K.  Co 421 

ENDOWMENT — Plan  for  pention,  insurance  and  endowment  of  employees 
by  the  master. 

See  Master  and  Servant. 

EdUITY —  Foffeiture  of  co-operative  insurance  —  equitable  relief  for  pro- 
tection of  nghts.]  1.  Where  the  grand  chancellor  of  a  co-operative  insurance 
company,  acting  in  violation  of  the  provisions  of  the  constitution,  assumes  to 
cancel  the  warrant  of  an  encampment  for  au  alleged  failure  to  pay  an  assess- 
ment within  the  prescribed  penod,  and  also  to  suspend  from  the  benefits  of 
the  endowment  department  nil  the  members  of  the  encampment,  who  were 
not  in  default  themselves,  a  court  of  equity  will  interpose  to  protect  the 
rights  of  a  member  of  such  encampment.    Gray  v.  Chapter- General.  . . .  155 

2.  A  complaint  framed  in  equity — w?ien  it  toill  not  sustain  an  action  at 

laio.]  Where  a  complaint  does  not  state  a  cause  of  action  for  equitable  relief 
and  equitable  relief  alone  is  demanded  and  no  answer  has  been  interposed, 
the  court  will  not  sustain  the  complaint  on  the  theory  that  the  facts  stated 
therein  entitled  the  plaintiff  to  legal  redress.    Black  v.  Yandbrbilt 16 

3.  Hight  of  a  mortgagee  of  a  leasehold  to  pay  rent  which  the  tenant's 

assignee  fias  assumed  and  to  hue  the  assignee  tJiertfor.]  A  moitgagee  of  a 
leasehold  may  pay  the  rent  which  the  tenant's  assignee  has  assumed  and  may 
sue  such  assignee  to  recover  the  amount  so  paid.    Dunlof  v.  James 71 

4.  Count'/  Court  —  it  cannot  establish  an  equitoMe  claim.]    A  County 

Court  cannot  render  a  judgment  establishing  an  equitable  claim  upon  a  liquor 
tax  certificate.    Albany  Brewino  Co.  v,  Barckley 260 

Action  to  set  aside  a  fraudulent  conveyance. 

See  Fraudulent  Conveyance. 

ESCHEAT  —  Because  of  alienage. 
See  Alien. 

:EBT ATE  —  Fhr  l^e. 

See  Life  Estate. 

ESTOPPEL  —  Decree  on  an  accounting,  wlien  it  does  not  create  an  estoppel.] 
1.  Where  it  appears  that  the  trustees  under  a  will  were  also  the  executors 
thereof,  and  that  pending  the  probate  thereof  they  were  appointed  tem- 
porary administrators  of  the  estate,  and  while  actmg  as  such  paid  taxes 
assessed  upon  the  trust  property  prior  to  the  testator's  death,  a  aecree  ren- 
dered upon  their  final  accounting  as  temporary  administrators,  which  simply 
determined  that  the  temporary  administrators  had  received  from  all  sources 
a  certain  sum  and  had  expended  for  all  purposes  a  certain  other  sum,  leaving 
a  balance  of  $558  in  their  hands  which,  less  their  commissions  and  costs,  they 
were  directed  to  pay  over  to  themselves  as  executors,  and  which  did  not 
attempt  to  make  any  distinction  between  the  receipts  and  expenditures 
received  and  made  on  account  of  the  trust  estate  from  those  received  and 
made  on  account  of  the  general  estate,  will  not  estop  the  cestuis  que  trustent, 
when,  upon  the  accounting  of  the  trustees,  the  latter  seek  to  charge  the  pay- 
ment of  such  taxes  upon  the  trust  estate,  from  insisting  that  such  taxes  should 
be  paid  out  of  the  general  estate.    Matter  op  Dohen y 370 

2. Tax  on  rent  reserved  under  a  perpetual  lease — when  tlie  lessor  is 

estopped  to  claim  that  the  statute  imposing  the  tax  is  unconstitutional.]  Assum- 
ing, without  deciding,  that  the  taxation  of  rent  reserved  under  a  perpetual 
lease  Is  unconstitutional,  that  fact  will  not  prevent  a  lessee  from  setting  off 
)igainst  the  rents  reserved  under  the  lease,  moneys  involuntarily  paid  by  it 
for  taxes  assessed  upon  the  rents,  which  the  lessor  had  refused  to  pay,  where 
it  appears  that  the  lessor  did  not  asseit  his  claim  that  the  assessments  were 
invalid  until  after  the  payments  had  been  made. 

Woodruff  v,  Oswego  Starch  Factory 481 
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3.  Landlord  and  tenant  —  renumcU  of  fixtures — estoppel  to  assert  that 

the  right  of  remowjd  had  been  last  by  a  failure  to  reserve  it  in  a  new  lease.]  A 
landlord  is  estopped  from  asserting  that  the  right  to  remove  certain  flxtares 
has  been  lost  by  the  failure  to  reserve  such  rigut  in  a  new  lease  of  the  prem- 
ises, where  he  does  not  assert  such  claim  at  the  time  that  the  tenant  attempts 
to  remove  the  chattels,  nor  set  it  up  in  his  answer  to  an  action  of  replevin 
brought  against  him  therefor.    Bernheimer  «.  Adams 114 

4  Title  by  adverse  possession  as  against  cotenants — attempt  to  buy  in  a 

eotenanfs  title.]    An  unsuccessful  attempt  to  obtain  a  quitclaim  deed  of 

S remises  from  one  of  the  heirs  at  law  of  a  person  claiming  to  be  a  cotenant, 
oes  not  estop  the  person  making  such  attempt  from  disputing  the  validity 
of  the  title  derived  by  a  third  person  under  a  deed  from  such  heir  at  law. 

Zapp  tj.  Carter. 3d5 

EVIDENCE  —  Conditional  sale  —  evidence  that  the  vendor  was  insolvent  is 
incompetent  to  establish  its  character — facts  indicating  insolvency,  not  known  to 
the  vendee,  are  incompetent  on  the  question  of  hi^  go  d  faith — prohibitum  of 
transfers  by  an  insolvent  corporation.]  1.  A  corporation  which  had  purchased 
certain  furniture  from  the  firm  of  Norton  <&  Co.  sold  it  to  one  Lathrop. 
TlieTeafter  Norton  &  Co.  brought  an  action  ag^ainst  the  corporation  to  recover 
the  property,  and  the  shcrin  took  possession  thereof  under  the  writ  of 
replevin.  Subsequently  Lathrop  brought  an  action  against  the  sheriff  to 
recover  possession  of  the  property,  the  issues  raised  being  whether  Norton  & 
Co.  sold  the  property  to  the  corporation  upon  condition  that  the  title  thereto 
should  remain  in  Norton  <&  Co.  until  the  purchase  price  had  been  paid,  and 
-whether  or  not  the  plaintiff  was  a  bona  fide  purchaser  of  the  same. 

Upon  an  appeal  from  a  judgment  rendered  upon  a  verdict  in  favor  of  the 
defendant,  it  was 

Held,  that  evidence  that  the  corporation  was  insolvent  at  the  time  it  pur- 
chased the  goods  from  Norton  &  Co.,  and  also  when  it  sold  them  to  the 
plaintiff,  was  immaterial  and  incompetent  for  the  purpose  of  establisning  the 
character  of  the  sale; 

That  evidence  of  facts  tending  to  establish  the  insolvency  of  the  corpora- 
tion, which  facts  were  not  shown  to  have  come  to  the  knowledge  of  the 
plaintiff  at  the  time  he  purchased  the  goods,  was  not  competent  for  the  pur- 
pose of  showing  that  he  was  not  a  bona  fide  purchaser; 

That  evidence  of  the  insolvency  of  the  corporation  was  not  competent 
for  the  purpose  of  showing  that  the  sale  of  the  goods  to  Lathrop  was  within 
the  statute  prohibiting  transfers  by  insolvent  corporations,  as  no  such  issue 
had  been  submitted  to  the  jury.    Lathrop  v.  Selleck 857 

2. Action  for  the  maintenance  of  a  third  person,  with  whom  the  drfend- 

ant  had  made  a  contract  for  his  support  —  tJie  contract  cannot  be  enforced  by  one 
not  a  party  to  it — exclusion  of  a  detd  whose  contents  are  not  shown.]  The 
complaint  in  an  action  brought  in  a  Justice's  Court  alleged  that  in  lo98  the 
defendant  **  made  a  written  contract  with  Philip  Erdman,"  bjr  which  the 
defendant  agreed  to  maintain  and  support  Philip  during  his  life,  "for 
the  consideration  of  some  property  of  the  value  of  about  $1,200,  which  the 
defendant  became  the  owner  of  by  deed  of  Philip  Erdman  then  and  there; " 
that  between  August  1,  1899,  and  May  1,  1900,  the  plaintiff  maintained  and 
supported  Philip  with  the  knowledge  and  consent  of  the  defendant,  and  that 
such  support  and  maintenance  was  worth  the  sum  of  $180.  Tlie  answer 
admitted  the  execution  of  the  deed  referred  to  in  the  complaint  and  denied 
each  and  every  other  allegition  thereof. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  "deed  of  property  from 
Philip  Erdman  to  George  Upham''  (the  defendant),  but  made  no  statement 
as  to  the  character  of  its  contents.  The  court  excluded  the  deed  upon  the 
obicction'of  the  defendant,  and  no  other  evidence  being  offered  by  the  plain- 
tiff the  Justice  entered  a  nonsuit  against  him. 

Held,  that,  in  the  absence  of  any  information  as  to  the  contents  of  the  deed 
offered  in  evidence,  it  could  not  be  said  that  the  justice  erred  in  excluding  it; 

That,  if  the  contract  set  forth  in  the  complaint  had  actually  been  made, 
the  plaintiff  being  neither  a  party  nor  a  privy  thereto  could  not  maintain  aa 
action  upon  it; 
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Thnt,  in  the  absence  of  any  proof  or  offer  to  prove  that  the  plaintiff  had 
furnished  support  to  Philip  Enlman  upon  the  consent  of  the  defendant,  the 
justice  properly  granted  the  nonsuit.    Erdmax  o.  Upham 815 

3.  Abduction  —  what  evidence  does  not  corroborate  the  testimony  of  the 

girl  abdiicted.]  Where,  upon  the  trial  of  an  indictment  framed  under  &ection 
282  of  the  Penal  Code,  which  provides  that  "  a  person  who  ♦  *  ♦  takes, 
receives,  employs,  harbors  or  uses  or  causes,  or  procures  to  be  taken,  received, 
employed  or  harbored  or  used,  a  female  under  the  age  of  eighteen  years  for 
the  purpose  of  prostitution  *  *  *  is  guilty  of  abduction,"  the  female 
alleged  to  have  been  abducted  testifies  that,  at  her  own  request,  the  defend- 
ant made  arrangements  with  the  keeper  of  a  disorderly  house  to  have  her 
received  therein  and  that  he  took  her  to  the  house  and  left  her  there  with 
knowledge  of  h^r  purpose,  evidence  given  by  a  person  employed  in  the 
alleged  disorderly  house  to  the  effect  that  she  saw  the  defendant  standing  in 
the  hallway  of  the  house  with  other  men  and  the  female  is  not  sufficieutly 
corroborative  of  the  testimony  of  the  female  to  sustain  a  conviction  of  the 
defendant.    People  v.  Miller 592 

4. PJiyeician'e  testimony  as  to  information  acquired  while  attending  a 

patient  —  what  constitutes  a  waiver  by  the  next  of  kin.]  Where  one  of  the 
heirs  at  law  and  next  of  kin  of  a  decedent  bnngs  an  action  against  the 
other  heirs  at  law  and  next  of  kin  of  the  decedent  and  the  chief  beneficiary 
under  his  alleged  will  to  set  aside  the  probate  of  such  will  on  the  ground 
that  it  was  not  the  voluntary  act  of  the  decedent,  and  all  of  the  defendant 
heirs  at  law  and  next  of  kin  join  in  the  praver  of  the  complaint,  the  act  of 
the  plaintiff  in  calling  a  physician  who  attended  the  decedent  during  the 
month  in  which  he  died  to  testify  concerning  the  decedent's  condition  at  the 
time  he  attended  him,  constitutes  an  express  waiver,  under  section  836  of 
the  Code  of  Civil  Procedure,  of  the  provisions  of  section  834  of  that  Code, 
preventing  a  physician  fiom  disclosing  any  information  acquired  by  him  in 
his  professional  capacity.     Pkingle  «.  Burroughs 12 

5. W  hen  acute  pulmonary  tuberculosis  will  not  be  presumed  to  Iiave  resulted 

from  the  weakness  caused  by  muscular  atrophy,  induced  by  an  accident.] 
In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's 
intestate,  in  which  it  appears  that  the  intestate  sustained  very  serious 
injuries,  in  consequence  of  the  defendant's  negligence,  and  that  a  short  time 
thereafter  he  developed  progressive  muscular  atrophy,  but  that  the  imme- 
diate cause  of  his  death  was  acute  pulmonary  tuberculosis,  a  germ  disease, 
in  no  way  connected  with  the  accident,  nor  shown  to  have  resulted  from 
the  progressive  muscular  atrophy,  a  finding  that  the  acute  pulmonary  tuber- 
culosis resulted  from  the  accident  will  not  be  sustained,  upon  the  theory, 
unsupported  by  any  evidence,  that  the  intestate  was  so  weakened  by  his 
injuries  and  the  progressive  muscular  atrophy  resulting  therefrom,  that  it 
made  him  susceptible  to  tuberculosis,  and  that  by  reason  thereof  he  con- 
tracted the  latter  disease.    Hoet  «.  Metropolitan  Street  R.  Co 60 

6. Will — wTien  revoked  by  proof  of  the  subsequent  execution  of  another 

will.]  On  an  application  for  the  admission  of  a  will  to  probate,  it  appeared 
that,  subsequent  to  the  execution  of  the  will  offered  for  probate,  the  tes- 
tator executed  another  wiH,  with  all  the  statutory  formalities,  expressly 
I'evokiug  all  former  wills  made  by  him;  that  the  testator  took  possession  of 
such  subsequent  will  immediately  after  its  execution,  and  that  it  could  not 
be  found  after  his  death,  although  a  careful  search  was  made  therefor.  It 
did  not  appear  what  became  of  the  subsequent  will  after  it  was  delivered 
to  the  testator,  or  that  the  latter  ever  made  any  attempt  to  revive  the  former 
will.  No  proof  was  given  as  to  the  contents  of  the  subsequent  will,  except 
that  it  in  terms  revoked  all  former  wills. 

Bleld,  that  the  former  will  was  not  entitled  to  probate. 

Matter  of  Barnes 523 

7. The  attorney  superintending  the  execution  of  the  subsequent  will  may 

testify  as  to  what  was  done.]  An  attorney  who  superintended  the  execution  of 
the  subsequent  will,  and  who,  with  the"^  assent  and  approval  of  the  testator 
at  that  time,  read  aloud  the  revocation  and  attestation  clauses  of  the  will, 
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is  not  iDCompetenl,  under  section  885  of  the  Code  of  Civil  Procedure,  to  tes- 
tify as  to  what  was  said  and  done  at  the  time  Uie  will  was  executed.   Id. 

8. Presumption  of  destruction  animo  revocandi  — proof  required  to  over- 
come it.^  In  such  a  case  the  failure  to  find  the  subsequent  will  after  the 
testator's  death  raises  a  strong  presumption  that  it  was  destroyed  by  the  tes- 
tator animo  revocandi,  and  in  a  proceeding  for  the  probate  of  such  will, 
tis  a  lost  or  destroyed  will,  the  burden  of  overcoming  such  presumption 
rests  upon  the  petitioner.  It  is  not  sufficient  for  the  petitioner  to  show 
that  some  one  whose  interest  was  adverse  to  the  will  had  an  opportunity  to 
destroy  it,  but  he  must  go  further  and  show  by  facts  and  circumstances  that 
the  will  was  actually  lost  or  destroyed.    Id. 

9. A  plea  of  performance  of  a  contract,  not  sustained  hy  proof  of  an 

excuse  for  non-performance —  the  facts  constituting  tlie  excuse  must  be  /  kaded  — 
proof  of  readiness  to  pejform,]  Where  the  plaintiff  in  an  action  to  recover 
damages  for  the  breach  of  a  contract  alleges  full  performance  on  his  part, 
he  cannot  recover  without  establishing  that  fact.  If  he  relies  upon  proof 
that  he  was  excused  from  full  performance  he  is  bound  to  allege  the  facts 
constituting  such  excuse,  and,  in  addition  thereto,  that  he  was  at  that  time 
ready  and  able  to  perform,  and  would  have  done  so  except  for  the  acts  of 
the  other  parties  to  the  contract.  The  refusal  of  the  other  parties  to  pro- 
ceed under  the  contract  will  not  relieve  the  plaintiff  from  the  necessity  of 
proving  his  ability  and  readiness  to  perform  the  contract  on  his  part. 

Stern  v.  McEbe 143 

10. Complaint  for  goods  sold  at  **  prices  mutually  agreed  upon  "  —  proof 

of -market  value  is  not  sufficient.'^  Where  the  complaint  in  an  action  alleged 
that  the  plaintiffs  sold  and  delivered  to  the  defendant  merchandise  "  at  and 
for  prices  mutually  agreed  upon,  which  were  worth  and  amounted  at  the 
prices  so  agreed  upon  as  aforesaid,  to  the  sum  of  $16,702.80,  which  said  price 
and  value  the  defendant  promised  to  pay  to  the  plaintiffs  for  said  snoods, 
wares  and  merchandise,"  and  the  answer  admits  that  the  goods  were  sold  and 
delivered  at  prices  mutually  agreed  upon,  but  denies  that  the  total  prices 
amounted  to  the  sum  stated  in  the  complaint,  the  plaintiffs  are  not  entitled 
to  recover  under  proof  of  the  market  value  of  the  goods. 

Veddek  v.  Leamon 253 

11. An  allegation  that  the  goods  were  worth  '*  the  prices  so  agreed  upon  " 

is  surplusage.']  The  allegation  of  the  complaint  that  the  goods  were  worth 
"the  prices  so  agreed  upon "  should  be  regarded  as  surplusage.    Id. 

12. How  far  such  proof  w  competent.]    Semble,  tbat,  under  such  an 

issue,  evidence  of  the  value  of  the  goods  would  be  competent  for  the  limited 
purpose  of  determining  what  were  the  actual  prices  agreed  upon.    Id. 

13.  Arson — cross-examination  cf  a  witness  for  the  proseeution  to  show 

that  lie  entertained  ill-feeling  toward  the  defendant.]  Where,  on  the  trial  of  an 
indictment  charging  the  defendant  with  having  induced  one  Smith  to  bum  a 
barn  owned  by  the  defendant,  a  witness  for  the  People  testifies  that  after  the 
fire  the  defendant  requested  him  to  ^o  and  see  Smith  and  ascertain  whether 
the  latter  had  disclosed  any  information  about  the  fire,  it  is  error  for  the 
court  to  refuse  to  allow  the  defendant  to  cross-examine  the  witness  as  to 
whether  there  had  not  been  some  trouble  between  his  family  and  the  defend- 
ant and  whether  the  witness  did  not  entertain  ill-feeling  toward  the  defend- 
ant.   People  v.  Milks 438 

14. Right  to  have  a  witness  explain  his  failure  to  earlier  disclose  his 

knowledge.]  Where  a  witness  who  testified  on  behalf  of  the  defense,  that 
upon  the  night  of  the  fire  he  saw  Smith  at  such  a  place  that  it  would  have 
been  practically  impossible  for  him  to  have  started  the  fire,  is  cross-examined 
by  the  district  attorney  concerning  his  failure  to  disclose  such  knowledge 
earlier  in  the  litigation,  so  vigorously  as  to  seriously  affect  his  credibilitv, 
the  defendant's  counsel  should,  upon  the  redirect  examination  of  the  wit- 
ness, be  permitted  to  ask  him  to  explain  why  he  bad  not  sooner  disclosed  his 
knowledge.    Id. 

15.  Right  of  the  drfendant  to  shaio  that  one  jointly  indicted  with  him, 

and  called  as  a  witness  hy  him,  had  been  acquitted.]     Where  Smith,  who  had 
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been  jointly  indicted  with  the  defendant  and  who  had  been  tried  and 
acquitted,  was  sworn  on  behalf  of  the  defendant,  and  it  appeared  that  the 
jury  knew  that  he  and  the  defendant  were  jointly  indicted,  but  did  not  know 
that  he  was  acquitted,  the  court  considered  that  the  defendant  was  entitled 
to  present  that  fact  to  the  jury,  in  order  that  it  might  not  appear  that  Smith 
had  a  vital  personal  interest  in  establishing  the  defendant's  innocence.    Jd, 

16.  — -  Phytician — wliat  testimony  of  a  plaintiff  euingfor  an  assault  does 
not  entitle  the  defendant  to  examine  t/ie  plaintiffs  physician.]  In  an  action  to 
recover  damages  for  an  assault  and  battery,  in  which  an  issue  arises  as  to 
whether  the  injuries  received  by  the  plaintiff  were  caused  by  a  rifle  bullet  or 
by  a  blow  from  the  rifle,  the  fact  that  the  plaintiff  tells  the  character  of  the 
injury  does  not  operate  as  a  waiver  of  the  provisions  of  section  834  of  the 
Code  of  Civil  Procedure  and  entitle  the  defendant  to  call  the  physician  who 
attended  the  plaintiff  to  testify,  against  his  objection,  that  the  injuries  were 
the  result,  not  of  a  gunshot  wound,  but  of  a  blow. 

DuNKLE  V.  McAllibtkr 278 

17.  Circumstantial  evidence  of  the  crime  of  arson — to  justify  a  eon- 

friction  it  must  be  inconsistent  with  innocence.]  To  justify  a  conviction  upon 
circumstantial  evidence  the  circumstances  must  not  only  point  to  guilt,  but 
must  also  be  absolutely  inconsistent  with  innocence,  .that  is,  the  inference  of 
guilt  must  be  the  only  one  that  can  reasonably  be  drawn  from  the  facts. 

What  circumstances,  adduced  on  the  trial  of  an  indictment  charging  the 
defendant  with  burning  her  dwelling  house  for  the  purpose  of  obtaining  the 
insurance  thereon,  are  insufficient  to  sustain  a  conviction,  considered. 

People  v.  Johnson 308 

18.  Sale  of  liquor  on  Sundays — proof  that  the  ploM  of  the  alleged  sale 

toas  suHet  by  the  licensee.]  In  an  action  to  recover  the  penalty  of  a  bond  given 
upon  an  application  for  a  liquor  tax  certificate,  in  which  the  defendant's  lia- 
bility is  predicated  on  the  fact  that  liquor  was  sold  on  Sundays  in  a  basement 
under,  and  connected  b^  a  stairway  with  the  licensed  premises,  it  is  error  for 
the  court  to  exclude  evidence  tending  to  show  that  the  licensee  had  sublet 
the  basement  and  that  the  sublessee  was  in  possession  thereof  at  the  time 
that  the  sales  in  question  were  made.    Cullinan  v.  Furthmann 110 

19.  Oral  proof  of  the  sublease,]    The  sublease  being  only  collaterally 

Involved,  secondary  evidence  of  its  contents  is  admissible.    Id. 

20.  Conflict  of  evidence.]    A  conflict  in  the  evidence  upon  a  material 

point  requires  the  submission  of  the  case  to  the  jury.    Id, 

21.  Willful  false  testimony.]    Where   a  witness  willfully   testifies 

falsely  to  a  material  fact,  the  court  or  jury  may  reject  his  entire  evidence. 
Id. 

22.  Impeachment  of  a  witness.]    The  credibility  of  witnesses,  whose 

testimony  is  substantially  impeached  or  contradicted,  is  to  be  determined  by 
the  jury  and  not  by  the  court.    Id. 

23.  Action  to  have  real  estate  purchased  by  a  committee  a4judged  to  have 

been  purchased  with  t?ie  money  of  the  lunatic — proof  required  to  sustain  it.] 
In  an  action,  brought  by  the  heirs  at  law  of  a  lunatic  against  the  heirs  at 
law  of  the  committee  of  the  lunatic,  to  establish  a  resulting  trust  in  property 
purchased  by  the  committee  in  her  individual  name,  with  money  alleged  to 
have  belonged  to  the  lunatic,  the  plaintiffs  must  prove,  by  a  fair  preponder- 
ance  of  evidence,  that  all,  and  not  merely  a  portion,  of  the  consideration  paid 
for  the  property  belonged  to  the  lunatic.     Storm  v.  McGrover 88 

24.  An  account  by  tlie  committee,  how  far  evidence.]    In  such  an  action 

an  account  presented  by  the  committee  to  the  Supreme  Court  and  approved 
by  it,  in  a  proceeding  instituted,  without  notice  to  the  plaintiffs,  is  not  bind- 
ing upon  them,  but  is  competent  evidence  upon  the  question  as  to  the 
identity  of  the  particular  money  used  in  the  purchase  of  the  property.    Id, 

25.  Proof  that  money  of  a  corporation  was  paid  upon  its  void  notes  to  a 

director  thereof]  What  evidence  given  in  an  action  brought  by  the  receiver 
of  a  co-operative  insurance  corporation  against  a  former  director  thereof,  to 
recover  moneys  of  the  association  paid  to  the  director  in  extinguishment  of 
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void  notes  executed  by  the  association  to  the  director,  is  sufficient  to  warrant 
a  jury  in  finding  that  the  defendant  took  such  money  with  knowledge  that 
it  belonged  to  the  corporation,  considered.    McClurb  «.  Wilson 149 

26.  Knowledge  imputable  to  a  director,  j    In  such  a  case  the  defendant 

is  chargeable  with  such  knowledge  as  he  gained  in  the  capacity  of  director, 
or  which  he  might  have  acquired  by  the  exercise  of  reasonable  care.    Id. 

27. Fraudulent  conveyance  —  under  what  drcumstancee  a  conveyance 

from  a  hueband  to  hie  toife  for  a  nominal  consideration  is  not  fraudulent  cu  to 
creditors.]  A  conveyance  of  real  estate,  made  by  a  man  to  his  wife  for  a 
nominal  consideration,  at  a  time  when  his  only  liability  was  a  contingent 
one  as  surety  upon  a  lease  under  which  no  rent  was  then  due,  will  not  be  set 
aside  as  fraudulent,  because  some  two  years  after  the  execution  of  the  con- 
veyance the  tenant  miUces  default  in  the  payment  of  rent  due  under  the  lease 
and  the  surety  (the  grantor)  is  then  insolvent  and  is  unable  to  pay  the  judg- 
ment rendered  against  him  therefor,  where  it  does  not  appear  that  at  the  time 
of  the  execution  of  the  conveyance,  either  the  grantor  or  the  grantee  Intended 
to  defraud  any  one  or  contemplated  any  liability  under  the  guaranty,  and 
it  is  shown  that  up  to  a  short  time  before  the  judgment  was  entered  against 
him  the  grantor  retained  sufficient  property  with  which  to  satisfy  any  liability 
under  the  lease.    Kalish  v.  Higoins.    (No.  1) 193 

28. Declarations  by  the  grantor  made  after  the  conveyance.]    In  an  action 

bv  a  judgment  creditor  to  set  aside  the  conveyance,  declarations  made  by 
the  grantor  after  the  execution  of  the  conveyance  are  not  competent  as 
against  the  grantee  for  the  purpose  of  showing  fraud.    Id. 

29. Burden  of  proof]  In  such  a  case  the  burden  of  showing  a  fraudu- 
lent intent  is  upon  the  plaintiff,  and  the  fact  that  one  of  the  defendants  was 
called  as  a  witness  and  testified  to  facts  inconsistent  with  a  fraudulent  intent, 
and  that  the  court  refused  to  believe  his  testimony,  is  not  evidence  from  which 
the  court  can  properly  find  the  existence  of  a  fraudulent  intent.    Id. 

80. Negligence  —  injury  to  a  passenger  stepping  from  a  street  railroad 

ear  into  a  hole  within  two  feet  of  tJie  tracks,  which  a  paving  company  had  agreed 
to  keep  in  repair.]  Where  a  passenger  on  a  street  surface  railroad  car  is 
injured  while  stepping  from  the  car  into  a  hole  in  the  pavement  within 
two  feet  of  the  tracks,  a  resolution  of  the  common  council  of  the  citv 
authorizing  a  paving  company  to  lay  such  pavement  on  condition  that  ft 
would  keep  it  in  repair  for  five  years,  is  competent  in  determining  whether 
the  railroad  company  is  liable. 

Welch  v.  Stracusb  Rapid  Transit  R.  Co 868 

81. Undisclosed  principal — whan  liable  to  a  surety  company  on  a  bond 

aecompanyina  a  liquor  tax  certificate — parol  evidence.]  An  undisclosed  prin- 
cipal is  liable  to  a  surety  company  against  which  a  judgment  has  been 
recovered  on  a  bond  accompanying  a  liquor  tax  certificate  issued  to  the  agent, 
and  parol  evidence  is  competent  to  show  that  the  principal  named  in  the 
bond  was  an  agent  of  the  undisclosed  principal. 

City  Trust  Co.  v.  American  Brewing  Co 511 

82. EjDCuse  or  waiver  ^  verformance  of  a  contract — it  cannot  be  shofcn 

under  a  plea  of  performance.]  "Where  the  complaint  in  an  action  to  recover 
damages  for  the  breach  of  a  contract  alleges  full  performance  by  the  plain- 
tiff, proof  of  matters  excusing  or  waiving  such  pei^ormance  is  not  admissible 
and  a  recovery  cannot  be  had  upon  that  theory  —  at  least,  where  the  defend- 
ant did  not  repudiate  the  contract. 

Tribune  Assn,  v.  Eisner  &  Meldelson  Co 179 

88.  Testimony  of  a  physician  thai  asthma  **  could  have  been  occasioned*' 

by  an  accident.]  An  objection  to  the  testimony  of  a  physician  that  asthma 
'*  could  have  been  occasioned  "  by  an  accident,  when  similar  testimony  has 
been  admitted  without  objection,  affords  no  ground  for  the  reversal  of  a 
Judgment.    Hedges  v.  Metropolitan  Street  R.  Co 648 

84.  Negligence — permanent  injuries  must  be  alleged.]    Evidence  that 

a  plaintiff  sustained  permanent  iniuries  as  a  result  of  an  accident  is  not 
admissible,  in  the  absence  of  an  allegation  to  that  effect  in  the  complaint. 

CROWtJ.  Metropolitan  Street  R.  Co 209 
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35.  When  an  erratieous  admimon  of  evidence  U  cured  by  the  charge,"] 

The  admission  of  evidence  of  permanent  injuries,  over  the  objection  of 
the  defendant  that  they  had  not  been  pleaded,  does  not,  however,  constitute 
error  requiring  the  reversal  of  a  judgment  in  favor  of  the  plaintiff,  where  it 
appears  that  the  court  in  its  charge  instructed  the  jury  for  what  injuries 
they  could  award  damages,  and  did  not  include  therem  permanent  injuries. 
Id. 

86.  Deposition — when  suppressed.']    A  deposition  not  certified  to  have 

been  read  to  the  witness  nor  filed  within  ten  days  will  be  suppressed  unless 
so  certified  and  unless  an  order  to  ^e  it  nunc  pro  tunc  be  obtained. 

Faith  v.  Ulster  &  Delaware  R.  R.  Co 808 

37.  Presumption  as  to  the  execution  of  an  express  trust.]    It  will  be 

presumed  in  the  case  of  an  express  trust  that  a  deed  by  the  trustee  thereof 
was  executed  in  pursuance  of  its  terms  and  not  in  violation  thereof. 

Ej^ENBLET  V,  YOLKENBKRO 97 

38. Proof  of  the  speed  of  a  train.]    The  speed  of  a  railway  train  may 

be  shown  by  the  testimony  of  persons  of  ordinary  experience. 

Flanagan  «.  N.  Y.  Central  «&  H.  R.  R.  R.  Co 505 

39.  Commissions  of  a  real  estate  broker.]    What  proof  is  insufficient  to 

establish  the  right  of  a  real  estate  broker  to  commissions,  considered. 

Benedict  v.  Pell. 40 

Cf  negligence  or  contributory  negligence. 

See  Nboligence. 

EXAMTNATIOK  --Cf  a  party  brfore  trial. 
See  Deposition. 

EXOEPnOK  —  On  appeal. 
See  Appeal. 

lEXCISE— Offense  of  selling  liquor. 
See  Intoxicating  Liquor. 

EXE0X7TI0K—  Conveyance  fraudulent  as  to  creditors—  the  proceeds  of  the 
property,  sold  under  an  execution  against  the  vendee^  cannot  be  followed  by  a 
creditor  of  the  vendor.]  Where  property  transferred  by  a  debtor,  in  fraud  of 
his  creditors,  isleviea  upon  and  sold,  under  a  judgment  obtained  against  the 
vendee  bv  a  creditor  of  the  latter,  and  the  proceeds  are  paid  over  to  such 
creditor  oefore  any  action  is  taken  to  set  aside  the  fraudulent  transfer, 
creditors  of  the  fraudulent  vendor  are  not  entitled  to  follow  the  proceeds  of 
the  property  fraudulently  transferred  Into  the  hands  of  the  execution 
creditor.    Standard  Nat.  Bank  c.  Garfield  Nat.  Bank. 46 

EXECUTOR  AND  AT>MiyiSTBATOB  —  Corporation  —  issue  of  stock 
paid  for  out  of  surplus  earnings  —  wlisn  it  goes  to  a  life  tenant  and  when  to 
remaindermen.]  1.  A  corporation  having  a  surplus  of  accumulated  profits 
may,  within  the  limits  of  good  faith,  either  distribute  it  as  dividends  or 
retain  it  and  convert  it  into  capital.  The  substance  and  intent  of  the  action 
of  the  corporation,  as  evidenced  by  its  treatment  of  the  surplus  and  its  reso- 
lutions in  issuing  new  stock  against  such  surplus,  will  be  considered  by,  if 
it  does  not  control,  the  courts  m  deciding  whether  or  not  the  new  stock  is 
dividend,  and  hence  income  belonging  to  a  life  tenant. 

If  the  corporation  pays  money  or  issues  stock  as  a  distribution  of  profits 
it  will  ordinarily  go  to  the  life  tenant,  but  if  it  issues  stock  as  capital  and 
appropriates  its  surplus  as  an  increase  of  the  capital  stock,  such  issue  will  be 
held  to  inure  to  the  benefit  of  the  remaindermen. 

A  testator,  who  left  surviving  him  a  widow,  a  son  and  three  daughters, 
^ave  his  residuary  estate  to  his  wife  during  her  life  with  the  remainder  to 
nis  four  children  equally.  Included  in  the  residuary  estate  were  sixty  shares 
of  the  capital  stock  of  a  corporation,  which  bad  a  capital  stock  of  $40,000 
and  for  many  years  prior  to  the  death  of  the  testator  had  allowed  its  earniogs 
to  accumulate.  At  the  time  of  the  testator's  death  the  accumulated  surplus 
amounted  to  $289,841.88,  which  surplus  was  then  permanently  invested  in 
the  business  of  the  corporation.    After  the  testator's  death,  and  during  the 
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lifetime  of  the  widow,  the  corporation  declared  and  paid  frequent  cash  divi- 
dends upon  the  stock.  It  also  issued  two  thousand  one  hundred  shares  of 
additional  stock  and  divided  two  thousand  of  them  among  its  stockholders 
who  paid  nothing  therefor.  The  agreement  of  the  stockholders  consenting 
to  the  issue  of  the  additional  stock  and  the  action  of  the  trustees  of  the  cor- 
poration directing  its  issue  denominated  the  transaction  as  an  "increase  of 
capital  stock."  At  the  time  the  additional  stock  was  issued,  the  accumu- 
lated surplus  of  the  corporation  amounted  to  $448,030.57.  A  few  days 
before  thi  issue  of  such  stock  the  corporation  paid  to  its  stockholders  $80,000 
in  cash,  decliiring  such  payment  to  be  a  dividend. 

Held,  that  the  additional  shares  were  intended  to  be  and  were  issued  to 
represent  an  accretion  to  the  permanent  working  capital  of  the  corporation 
and  did  not  constitute  a  dividend  of  income,  that,  for  this  reason,  the  three 
hundred  additional  shares  apportioned  to  the  testator's  estate  belonged  to  the 
remaindermen  and  not  to  the  life  tenant. 

Chestek  f).  Buffalo  Car  Mfg.  Co 448 

2. When  a  legatee  under  the  mil  of  the  original  owner  having  consented 

to  a  division  of  the  stock  between  himself  and  the  other  retnaindermen,  cannot 
recover  it  as  such  legatee  or  as  executor  or  as  legatee  of  the  life  tenant  —  a  sur» 
rogate's  decree  on  the  final  accounting  oj  the  executors  of  his  testator  is  binding 
on  him — wliat  proof  of  ignorance  of  the  manner  of  issue  of  the  stock  is  insuffi' 
dint  J]  After  the  widow's  death  one  of  the  executors  and  trustees  under 
the  testator's  will,  wrote  to  the  testator's  son,  who  was  also  an  executor  and 
trustee  under  the  will,  stating  that  the  testator's  estate  owned  three  hundred 
and  sixty  shares  of  the  capital  stock  of  the  corporation  in  question,  viz., 
the  sixty  original  shares  and  the  three  hundred  additional  shares,  and  that 
for  the  purpose  of  securing  an  adjustment  and  settlement  of  matters  as 
executor  and  trustee  of  the  testator  he  would  offer  the  stock  for  sale  at 
public  auction.  The  wife  of  the  testator's  son,  to  whom  ho  had  previously- 
transferred  all  his  intercs!;  in  his  father's  estate,  thereupon  presented  a  peti- 
tion to  the  Surrogate's  Court  alleging  that  as  assignee  of  her  husband's 
interest  in  his  father's  estate  she  was  the  owner  of  ninety  shares  of  such 
stock  and  that  she  did  not  wish  to  have  sudi  ninety  shares  sold,  but  desired 
to  keep  the  same  as  an  investment,  and  she  requested  that  the  executors 
be  compelled  to  show  cause  why  they  should  not  deliver  over  to  her  such 
ninety  shares  of  stock.  The  testator's  son  Joined  in  the  petition,  stating 
that  he  had  read  it  and  that  the  same  was  true,  and  that  he  desired  that 
the  prayer  of  the  petition  be  granted.  An  order  was  issued  restraining 
the  executor  from  selling  the  said  ninety  shares  of  stock  until  the  further 
order  of  the  court.  No  further  proceedings  were  had  in  the  Surrogate's 
Court,  but  by  an  arrangement  between  the  parties  the  certificate  for  three 
hundred  and  sixty  shares  was  surrendered  to  the  corporation  and  four  new 
certificates  of  ninety  shares  each  were  issued  to  the  wife  of  the  testator's  son 
and  to  the  testator's  three  daughters.  Thereafter  the  testator's  son,  his 
wife  and  the  testator's  three  daughters  signed  an  acknowledgment  that  the 
executors  and  trustees  "have  fully  and  satisfactorily  accounted  to  us  as 
the  heirs  and  next  of  kin  of  said  deceased  for  all  moneys  and  property  held 
by  them  as  such  Executors  and  Trustees/'  and  consented  to  the  entry  of  a 
decree  discharging  the  executors  and  trustees  from  any  and  all  liability  or 
accountability  to  such  heirs.  The  decree  entered  upon  such  consent 
adjudged  that  the  executors  and  trustees  thereby  were  ''finally  released, 
exonerated  and  discharged  as  the  executors  and  trustees  of  and  from  any 
and  all  liability  and  accountability  to  said  interested  persons." 

Subsequently  the  testator's  son  brought  an  action  to  establish  title  to 
the  two  hundred  and  twenty-five  shares  of  additional  stock  distributed  to 
his  three  sisters,  claiming  such  stock  in  a  three-fold  capacity,  namely,  as 
assignee  under  a  reassignment  from  his  wife  of  his  interest  in  his  father's 
estate,  as  executor  under  his  mother's  will,  and  as  specific  legatee  under  such 
will  of  all  her  interest  In  the  stock  of  the  corporation.  He  also  contended 
that,  at  the  time  of  the  proceedings  in  the  Surrogate's  Court  and  the  dis- 
tribution of  the  stock  among  his  wife  and  his  three  sisters,  he  was  ignorant 
of  the  facts  surrounding  the  issue  of  the  disputed  stock  and  did  not  know 
his  rights  therein. 
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Held,  that  he  could  not  maintaixi  the  action  in  the  first  capacity,  as,  if  the 
stock  belonged  to  his  father's  estate,  it  had  concededly  been  properly 
distributed; 

Tliat,  as  it  did  not  appear  that  there  were  any  creditors  of  his  mother's 
estate  or  that  there  were  any  other  persons  who  claimed  to  have  derived  any 
interest  in  the  stock  through  her,  his  qualified  title  as  executor  under  his 
mother's  will  became  mergM  in  his  beneficial  interest  as  legatee  under  such 
will  and  that,  if  such  stock  belonged  to  his'  mother's  estate,  he  would  be 
entitled  to.  it  as  an  individual  rather  than  as  an  executor; 

That  the  plaintiff,  having  consented  to  the  distribution  of  the  stock  among 
his  wife  and  three  sisters,  upon  the  theory  that  it  constituted  part  of  his 
father's  estate,  could  not  subsequently  insist  that  the  stock  was  a  part  of  his 
motiier^s  estate; 

That  the  decree  discharging  the  executors  and  trustees  was  an  adjudica- 
tion that  the  division  of  the  stock  was  proper  and  that  such  decree  was  bind- 
ing upon  the  plaintiff  in  favor  of  the  other  legatees; 

That  the  contention  that,  at  the  time  the  stock  was  divided  among  the 
plaintiff's  wife  and  his  three  sisters,  he  was  ignorant  of  the  facts  which 
attended  the  issue  of  the  additional  stock  was  not  supported  by  the  facts 
found.    Id, 

8. Execution  agaimt  an  adminittratar  <m  a  aurrogaU^e  decree  ^ter 

t?ie  expiration  of  five  yeara,^  Sections  1877  and  1378  of  the  Code  of  Civil 
Procedure,  which  provide  that  notice  of  an  application  to  the  court  for 
leave  to  issue  execution  on  a  final  judgment,  after  the  lapse  of  five  years 
from  its  entry,  must  be  served  personally  upon  the  adverse  party,  if  ne  is 
a  resident  of  the  State,  are  applicable  to  a  decree  of  the  Surrogate's  Court 
judicially  settling  the  accounts  of  an  administrator. 

People  bx  rel.  Sackbtt  v,  Woodbury 416 

4. When  the  period  of  limitation  begins  to  run.]  The  five  years'  limita- 
tion commences  to  run  from  the  time  of  the  entry  of  the  decree  in  the 
Surrogate's  Court,  and  not  from  the  time  that  a  transcript  of  the  decree  is 
docketed  in  the  county  clerk's  office.    Id, 

5. Notice  to  the  adminietrator.]    Where  an  administrator,  pursuant  to 

the  terms  of  a  decree  of  the  Surrogate's  Court  finally  settling  hfs  accounts, 
pays  into  the  Surrogate's  Court  the  distributive  share  of  one  of  the  next 
of  kin  supposed  to  be  dead,  and  after  the  lapse  of  more  than  five  vears  after 
the  entry  of  the  decree  such  next  of  kin  appears  and  makes  application  for 
leave  to  issue  execution  upon  the  decree  in  order  to  oDtain  payment  of  his 
distributive  share,  the  surrogate  may,  in  his  discretion,  irrespective  of  any 
statutory  authority,  require  notice  of  the  application  to  be  served  upon  the 
administrator.    Id, 

6. Peremptory  mandamue  againat  the  aurrogate."]    A  peremptory  writ 

of  mandamus,  requiring  the  issuing  of  an  execution  by  the  surrogate,  will 
not  be  eranted  unless  nis  refusal  to  do  so  is  clearly  and  unmistakably 
established.    Id, 

7.  Benew  by  tnandamua.]    The  action  of  the  surrogate  in  refusing  to 

issue  the  execution  without  notice  to  the  administrator  cannot  be  reviewed 
by  mandamus.    Id. 

8. Surrogate^a  decree  directing  a  aaleqfa  deeedenfa  eatatefor  th^payment 

of  debta  —  it  ia  proper,  notmthataruiing  a  deviae  charging  the  property  tvith  the 
decedent' a  debta  or  a  power  ofaale  therefor.]  A  decree  directing  the  sale  of  a 
decedent's  real  property  for  the  payment  of  his  debts  may  be  made,  notwith- 
standing that  the  property  was  effectually  devised  expressly  charged  with 
the  payment  of  the  decedent's  debts  and  funeral  expenses,  or  is  subject 
to  a  valid  power  of  sale  for  the  payment  of  debts,  If  it  is  not  practicable  to 
enforce  the  charge  or  to  execute  the  power,  and  the  creditor  has  effectually 
relinquished  the  same.    Matter  of  Wood 881 

9.  —  An  infant  ia  bound  by  a  decree  the  aame  <u  an  aduU.]  An  infant 
party  to  the  proceeding,  of  whose  person  the  court  had  jurisdiction  and  for 

App.  Div.— Vol.  LXX.        42 
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the  protection  of  whose  interest  a  special  guardian  was  duly  appointed,  is 
bound  by  the  decree  as  much  as  if  he  had  been  an  adult.    Id. 

10. FuU  eammimons  both  as  executor  and  trustee,"]  When  full  com- 
missions should  be  allowed  to  an  executor  and  trustee  in  each  capacity,  con- 
sidered.   Matter  op  Union  Trust  Company 5 

11.  Claim  for  services  rendered  and  disbursements  made  for  anolTier — 

toJien  barred  by  the  Statute  cf  Limitations.']  Ordinarily,  no  recovery  can  be 
had  against  a  decedent's  estate  for  services  rendered  by  the  claimant  to  the 
decedent,  and  disbursements  made  by  the  claimant  at  the  request  of  the 
decedent,  more  than  six  years  prior  to  the  decedent's  death,  in  the  absence 
of  evidence  of  any  payment  or  of  the  existence  of  a  mutual,  open  and 
current  account.    Leaht  o.  Campbell 127 

12.  Ths  statute  runs  from  the  date  of  rrference  of  the  daim.]    Upon 

the  reference  of  a  disputed  claim  against  a  decedent's  estate,  the  entry  of 
the  order  of  reference  is  deemed  the  date  of  the  commencement  of  the  action, 
for  the  purpose  of  the  application  of  the  Statute  of  Limitations,  and 
the  objection  that  the  statute  has  run  against  the  claim  may  be  raised  upon 
the  trial  when  the  ground  therefor  first  appears  from  evidence  offered  or 
received.    Id, 

13.  WJien  no  presumption  arises  that   the  services  were  gratuitous,] 

Where  it  is  found  that  the  claimant  was  the  business  representative,  confi> 
dential  agent  and  companion  of  the  decedent  and  that  his  duties  were  to  take 
care  of  the  decedent's  real  property,  secure  tenants,  collect  rents,  make  and 
attend  to  the  making  of  repairs,  select  and  purchase  materials,  pay  and  collect 
bills  and  to  wait  upon  and  attend  to  the  interests  of  the  decedent,  and  it  does 
not  appear  that  the  claimant  was  related  to  the  decedent,  and  no  facts  and 
circiunstances  are  shown  from  which  it  can  be  presumed  that  the  services 
were  rendered  or  the  disbursements  made  gratuitously,  the  law  will  imply 
a  promise  on  the  part  of  the  decedent,  not  only  to  reimburse  the  claimant 
for  the  moneys  expended,  but  to  pay  the  reasonable  value  of  his  services. 
Id. 

14. Reference  of  a  daim  for  funeral  expenses  —  subdivision  8  of  section 

2729  of  t  'te  Code  of  Civil  Procedure  applies  to  claims  previously  accruing,]  Sub- 
division 8  of  section  2729  of  the  Code  of  Civil  Procedure,  added  by  chapter 
298  of  the  Laws  of  1901,  relating  to  the  collection  of  a  claim  for  the  funeral 
expenses  of  a  decedent,  is  a  mere  regulation  of  a  form  of  procedure  and 
applies  to  a  claim  which  accrued  before  the  subdivision  became  operative. 

Matter  op  Kipp 667 

15.  — -—  An  objection  to  the  constitutionality  of  an  act  is  not  first  available 
upon  appeal.]  The  objection  that  such  subdivision  violates  the  constitu- 
tional provision  that  trial  by  jury  in  all  cases  in  which  it  has  heretofore 
been  used  shall  remain  inviolate  forever,  is  not  available  for  the  first  time 
upon  an  appeal  from  an  order  of  reference  made  pursuant  to  such 
subdivision.    Id, 

16.  Trust  —  taxes  on  real  property,  assessed  during  a   testators  Itfe 

should  be  paid  from  his  general  estate  and  not  from  a  trust  fund  of  which  the 
real  property  is  part.]  Taxes  levied  prior  to  the  death  or  a  testator,  upon 
real  property  in  which  a  trust  is  created  by  the  testator's  will,  are  not  a 
charge  against  the  trust  estate,  but  are  payable  out  of  the  testator's  general 
estate.    Matter  opDohnet 370 

17. Accounting,  when  it  does  not  create  an  estoppel,]    Where  it  appears 

that  the  trustees  were  also  the  executors  under  the  will,  and  that  pending 
the  probate  thereof  they  were  appointed  temporary  administrators  of  the 
estate,  and  while  acting  as  such  pud  taxes  assessed  upon  the  trust  property 
prior  to  the  testator's  death,  a  decree  rendered  upon  their  final  accounting  is 
temporary  administrators,  which  simply  determined  that  the  temporary 
administrators  had  received  from  all  sources  a  certain  sum  and  had  expended 
for  all  purposes  a  certain  other  sum,  leaving  a  balance  of  $558  in  their  hands 
which,  less  their  commissions  and  costs,  they  were  directed  to  pay  over  to 
themselves  as  executors,  and  which  did  not  attempt  to  make  any  distinction 
between  the  receipts  and  expenditures  received  and  made  on  account  of  the 


Digitized  by 


Google 


INDEX  659 

EXECUTOR  AND  ADMINISTBATOB—  Continued.  page. 

trust  estate  from  those  received  and  made  on  account  of  the  general  estate, 
will  not  estop  the  ceatuis  que  truetent,  when,  upon  the  accounting  of  the 
trustees,  the  hitter  seek  to  charge  the  payment  of  such  taxes  upon  the  trust 
estate,  from  insisting  that  such  taxes  should  be  paid  out  of  the  general  estate. 
Id. 

18.  Party -^  an  administrator,  withholding  a  turn  to  pay  a  toa?.]    An 

administrator,  withholding  on  a  settlement  of  the  estate  a  sum  to  pay  a  tax, 
cannot,  after  he  has  been  released  as  administrator  by  the  next  of  kin  and  a 
decree  entered  settling  the  estate,  be  sued  therefor  in  his  individual  capacity. 

Thompson  v.  Thompson 243 

19.  Ekctmve  insurance  on  a  husband^ s  life  for  tha  wife* s  benefit  —  who 

may  sue  therefor.]  An  action  for  insurance  money  in  excess  of  the  statutory 
amount  in  which  a  husband  may  insure  his  life  for  the  benefit  of  his  wife 
lies  by  the  legal  representatives  and  not  by  a  creditor  of  the  deceased  husband. 

KiTTEL  V.  DOMETER 134 

See  Subrogate. 

EXTBA  ALLOWANCE: 

See  Costs. 

FALSE  lEtEPBESENTATION : 

See  Fraud. 

FEES —  Gf  executors  and  administrators. 

See  Executor  and  Administratob. 
Cf  a  real  estate  agent. 

See  PRENCIPAIi  AND  AOENT. 

-^  Cf  trustees. 
See  Trust. 

FIBE  ALARM  —  Contract  to  install. 

See  Contract. 

FIBM: 

See  Partnership. 

FIX±  u jkES  —  As  between  landlord  and  tenant. 
See  Landlord  and  Tenant. 

FOBECLOSXTBE  —  Of  mortgages. 
See  Mortgage. 

FBANCHISE  TAX: 

See  Tax. 

FBAXJD —  Partition  of  real  property,  between  the  committee  of  a  lunatic  and 
his  cotenants,  induced  by  the  fraud  of  t?ie  latter  —  set  aside  at  the  suit  of  his  Juirs 

—  sufficiency  of  the  complaint  in  such  an  action  as  to  an  offer  and  ability  to 
restore. 

See  McNally  v.  Fitzsimons 179 

Concealment,  by  a  husband  from  his  irife,  of  his  prior  unlawful  cohabi- 
tation with  another  tooman  —  it  is  not  such  '  'fraud  "  as  autfiorizes  the  annulment 
of  the  marriage. 

See  GfLEAN  V.  Glean 576 

Bankruptcy  ^  a  discharge  does  not  cover  an  indebtedness  created  by  fraud 

—  effect  of  the  proof  of  the  claim  in  bankruptcy  on  th^  right  to  subsequently  sue 
thereon. 

See  Fret  v.  Torrey 166 

When  the  inference  tliereof  will  be  sustained. 

See  McClure  v.  Wilson 149 

FEAXTDULENT  CONVETANCE  —  Where  an  absolute  deed  is  held  to  be  a 
mortgage,  a  judgment  creditor  should  be  adjudged  to  hate  a  lien  upon  the  prem- 
ises subject  to  the  mortgage.]  1.  In  an  action  brought  by  the  plaintiff,  a  Judg- 
ment creditor  of  the  defendant  Mrs.  Rosenberg,  to  set  aside  as  fraudulent 
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and  void  a  conveyance  of  real  estate  made  by  her  to  the  defendant  Harris, 
and  subsequent hr  conveyed  by  Harris  to  the  defendant  Mrs.  Norton,  it 
appeared  that  Mrs.  Rosenberg,  in  order  to  secure  Harris  against  liability  as 
indorser  upon  a  promissory  note  made  bv  her,  delivered  to  Qarris  a  warranty 
deed  of  her  interest  in  the  estate  left  by  her  deceased  father.  Upon  the  matu- 
rity of  the  note  Harris  was  obliged  to  pav  the  same,  and  thereafter  Mrs. 
Rosenberg  paid  Harris  a  portion  of  her  indebtedness  to  him.  Subsequently, 
Harris  conveyed  the  real  estate  to  the  defendant  Mrs.  Norton,  upon  the 
latter's  agreement  to  pay  the  balance  of  his  claim,  which  amounted  to  $1,100. 
The  evioence  tended  to  show  that  Harris  transferred  his  claim  against  Mrs. 
Rosenberg  to  Mrs.  Norton  when  he  executed  the  conveyance. 

The  court  found  that  Harris  received  the  deed  in  good  faith  as  a  security, 
and  also  that  the  defendant  Norton  succeeded  to  Harris'  interest  in  the 
premises,  and  that  the  deed  to  Mrs.  Norton  was  a  lien  upon  the  premises  to 
the  extent  of  $1,100.  It.  however,  dismissed  the  complaint  on  account  of 
the  failure  of  the  plaintiff  to  tender  the  amount  of  the  lien  before  commenc- 
ingthe  action. 

Meld,  that  this  was  error; 

That  the  court  should  have  awarded  judgment  as  follows:  First .  Dis- 
missing the  complaint  upon  the  merits  as  against  the  defendant  Harris. 
Second,  Adjudeine  and  decreeing  that  the  deed  from  the  defendant  loosen- 
berg  to  the  defendant  Harris  was  intended  as  security,  and  is  a  mortgage, 
and  that  the  deed  from  the  defendant  Harris  to  the  defendant  Norton  was 
intended  as  and  is  an  assignment  of  the  claim  of  Harris  for  $1,100  and 
interest  and  of  said  mortgage,  and  that  the  same  be  permitted  to  stand  as 
security  for  the  payment  by  the  defendant  Rosenberg  to  the  defendant 
Norton  of  the  sum  of  $1,100  and  interest  thereon.  Third,  Adjudfl^ing  and 
decreeing  that  the  plaintiff's  Judgment  is  a  lieu  upon  the  premises  described 
in  the  complaint  and  in  said  deeds,  subject  to  the  lien  of  the  defendant  Nor- 
ton as  aforesaid.  Fourth.  That  neither  party,  as  against  the  other,  recover 
costs  of  the  trial    Lazarus 'tr.  Rosenberg 105 

2.  Under  what  eircnmstanees  a  conveyance  from  a  hutband  to  his  wife 

for  a  nominal  consideration  is  not  fraudiUent  as  to  creditors,]  A  conveyance 
of  reai  estate,  made  bv  a  man  to  his  wife  for  a  nominal  consideration,  at  a 
time  when  his  only  liability  was  a  contingent  one  as  surety  upon  a  lease 
under  which  no  rent  was  then  due,  will  not  be  set  aside  as  fraudulent, 
because  some  two  years  after  the  execution  of  the  conveyance  the  tenant 
makes  default  in  the  payment  of  rent  due  under  the  lease  and  the  surety  (the 

grantor)  is  then  insolvent  and  is  unable  to  pay  the  judgment  rendered  against 
Im  therefor,  where  it  does  not  appear  that*at  the  time  of  the  execution  of 
the  conveyance,  either  the  grantor  or  the  grantee  intended  to  defraud  any 
one  or  contemplated  any  liabiUty  under  the  guaranty,  and  it  is  shown  that 
up  to  a  short  time  before  the  judgment  was  entered  against  him  the  grantor 
retained  sufficient  property  with  which  to  satisfy  any  liability  under  the 
lease.     Ealish  v.  Hiooins.    (No.  1) Id2 

8.  Declarations  by  the  grantor  made  after  the  conveyance,]    In  an  action 

by  a  judgment  creditor  to  set  aside  the  conveyance,  declarations  made  by 
the  grantor  after  the  execution  of  the  conveyance  are  not  competent  as 
against  the  grantee  for  the  purpose  of  showing  fraud.    Id, 

4.  Burden  of  proof,]  In  such  a  case  the  burden  of  showing  a  fraudu- 
lent intent  is  upon  the  plaintiff,  and  the  fact  that  one  of  the  defendants  was 
called  as  a  witness  and  testified  to  facts  inconsistent  with  a  fraudulent  intent, 
and  that  the  court  refused  to  believe  his  testimony,  is  not  evidence  from 
which  the  court  can  properly  find  the  existence  of  a  fraudulent  intent.    Id. 

5. Conveyance  fraudulent  as  to  creditors  —  the  proceeds  of  the  property, 

sold  under  an  execution  against  the  vendee,  cannot  be  followed  by  a  creditor  of  the 
vendor.]  Where  property  transferred  by  a  debtor,  in  fraud  of  his  creditors, 
is  levied  upon  and  sold,  under  a  judgment  obtained  against  the  vendee  by  a 
creditor  of  the  latter,  and  the  proceeds  are  paid  over  to  such  creditor  before 
any  action  is  taken  to  set  aside  the  fraudulent  transfer,  creditors  of  the  fraud- 
ulent vendor  are  not  entitled  to  follow  the  proceeds  of  the  property  fraudu- 
lently transferred  into  the  hands  of  the  execution  creditor. 

Standard  Nat.  Bank  v.  Garfield  Nat.  Bank 46 
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6.  Security  for  eo$ls — action  by  a  trustee  in  bankruptcy,']    Section  3268 

of  the  Code  of  Civil  Procedure,  authorizing  a  defendant  to  require  security 
for  costs,  does  not  apply  to  an  action  by  a  trustee  in  bankruptcy  to  set  aside 
tra'  sfers  by  the  bankrupt.    Schreieb  v,  Hogan 2 

FUNERAL  EXPENSES—  Of  a  decedent -^rtfercnce  of  a  claim  ther^or. 
See  Executor  Ain>  Administrator. 

QENSRAL  QU ABDIAN : 

See  Guardian  and  Ward. 

GRADE  CBOSSINa—  Of  city  streets  by  hteam  railroadi. 
See  Railroad. 

QRADE  CBOSSINa  OOMIEZSSION  --  In  Buffalo, 
See  Railroad. 

QX7ABDIAN  AlSmWABJ}  — Statute  of  Limitations  ^Ufhen  not  ataiUMe 
to  a  general  guardian  called  upon  to  account,]  A  proceeding  commenced  by 
a  ward,  eighteen  years  after  attaining  her  majority,  to  compel  her  former 

feneral  guardian  to  account  for  moneys  received  by  the  guardian  for  the 
eneflt  of  the  ward  is  not  barred  by  the  Statute  of  Limitations,  where  it 
appears  that  the  guardian  never  filed  any  inventory  or  annual  statement  or 
rendered  any  account,  and  that,  until  within  six  months  before  the  com- 
mencement of  the  proceeding,  the  ward  did  not  know  that  the  guardian 
had  received  any  moneys  belonging  to  her,  and  that,  during  the  period  which 
had  elapsed  since  the  ward  had  attained  her  majjority,  the  guardian  had  made 
no  repudiation  or  disclaimer  of  the  guardianship  or  denialof  the  receipt  and 
retention  of  moneys  in  that  capacity.    Matter  of  Sack 401 

HIGHWAY  —  Town  ^liability  of  for  an  iiijury  from  the  fall  of  a  bridge, 
built  on  private  property  to  temporarily  replace  t?ie  hiohway  bridge  destroyed  by 
a  freshet.]  A  highway  bridge  having  been  washed  out  by  a  freshet,  the 
highway  commissioner  barricaded  the  highway  to  prevent  travel  in  the 
direction  of  the  washout;  built  a  temporary  bridge  across  the  stream  on  pri- 
vate lands,  and  obtained  a  license  to  drive  through  such  private  lands  to  the 
temporary  bridge. 

Held,  that,  in  procuring  the  license  and  in  constructing  the  temporary 
bridge,  the  highway  commissioner  acted  as  a  volunteer  and  not  in  his  official 
capacity,  and  that  the  town  was  not  liable,  under  section  16  of  the  Highway 
Law,  for  any  damages  to  person  or  property  sustained  by  a  person  driving 
across  the  temporary  bridge  by  reason  of  a  defect  therein,  especially  where 
it  appeared  that  the  person  sustaining  the  injuries  was  aware  of  the  situation. 

Ehlb  f).  Town  of  Minden 275 

City  strtet. 

See  Municipal  Corporation. 

HUSBAND  AND  WIFE  —  What  recognition  by  the  hu^nd  of  an  obUga- 
tion  to  pay  for  support  furnished  by  his  wife  will  be  enforced,"^  1.  A  woman, 
who,  at  the  time  of  her  marriage,  was  engaged  in  the  business  of  keeping 
a  boarding  house,  continued  after  her  marriafi;e  to  conduct  that  business  on 
her  separate  account,  her  husband,  who  lived  with  her,  contributing  noth- 
ing towards  the  support  of  the  household  and  using  all  money  earned  by 
him  in  his  business.  After  many  years  of  married  life,  the  husband,  desiring 
to  protect  the  wife,  executed  the  following  statement : 

"  I  ouw  Mrs.  Hamilton  for  Home  Keap  for  17  years,  at  $1,500  Per  year 
"  The  amount  of  time  I  have  Bean    in  Bussines,  which 

amounts  to $25,600.00" 

and  delivered  it  to  his  attorney  with  instructions  to  give  the  same  to  his 
wife  or  keep  it  for  her.  The  attorney  delivered  the  paper  to  the  wife  after 
her  husband's  death. 

Held,  that  the  wife  was  entitled  to  recover  from  her  husband's  estate  the 
amount  specified  in  the  acknowledgment  of  indebtedness,  no  objection  having 
been  made  that  such  amount  did  not  represent  the  value  of  the  board  ana 
lodging  so  furnished; 


Digitized  by 


Google 


662  INDEX 

HUSBAND  AND  WIFE  —  Continued.  pagb. 

That  where  a  wife  assumes  the  burden  of  supporting  her  husband  and 
her  family  out  of  her  separate  estate,  any  proof  tending  to  show  that  the 
husband  recognized  an  obligation  upon  his  part  to  reimburse  the  wife  for 
her  outlay  will  be  suflScient  to  create  a  valid  obligation  against  his  estate. 

Matter  of  Hamilton 78 

2. Insurance  for  the  benefit  of  the  wife  of  the  nstured  —  how  affected  by 

chapter  272  of  the  Laws  of  1896.]  Section  22  of  chapter  272  of  the  Laws  of 
1896,  relating  to  policies  of  insurance  procured  by  married  women  upon  the 
lives  of  their  husbands,  and  which  provides  that  a  married  woman  shall  be 
*'  entitled  to  receive  the  insurance  money  payable  by  the  terms  of  the  policy 
as  her  separate  property,  and  free  from  any  claim  of  a  creditor  or  repre- 
sentative of  her  husband,  except  that  where  the  premium  actually  paid 
annually  out  of  the  husband's  property  exceeds  five  hundred  dollars,  that 
portion  of  the  insurance  money  which  is  purchased  by  excess  of  premium 
above  five  hundred  dollars  is  primarily  liable  for  the  husband's  debts," 
applies  to  policies  of  insurance  obtained  by  a  wife  upon  the  life  of  her 
husband  previous  to  its  enactment,  and  while  chapter  277  of  the  Laws  of 
1870,  which  provided,  "when  the  premium  paid  in  any  year  out  o^  the 
property  or  funds  of  the  husband  shall  exceed  five  hundred  dollars,  such 
exemption  from  such  claims  shall  not  apply  to  so  much  of  said  premium 
so  paid  as  shall  be  in  excess  of  five  hundred  dollars,  but  such  excess,  with 
the  interest  thereon,  shall  inure  to  the  benefit  of  his  creditors/'  was  in  force. 

Kittel  t,  Domeyer 134 

3.  An  action  for  the  insurance  money  in  excess  of  the  statutory  amount 

lies  by  the  legal  representative,  not  by  a  erediioi\  of  the  deceased  hu^nd!\  Under 
the  act  of  1896  a  creditor  of  the  deceased  husband  cannot  maintain,  in  his 
individual  right,  an  action  to  reach  "that  portion  of  the  insurance  money 
which  is  purcnased  by  excess  of  premium  above  five  hundred  dollars,"  as  the 
fund  thus  created  is  for  the  benefit  of  all  the  creditors  of  the  husband. 

Semble,  that  such  an  action  can  only  be  maintained  b^  an  administrator  or 
executor  of  the  deceased  husband;  or,  in  the  event  of  his  refusal  to  act,  by  a 
creditor  of  the  deceased  husband,  suing  on  behalf  of  himself  and  all  other 
creditors.    Id. 

4.  Policies  pledged  to  creditors,  how  far  considered.']    Semble,  that  in 

determining  what  portion  of  the  insurance  money  was  purchased  by  pre- 
miums in  excess  of  $500,  there  should  be  excluded  from  the  calculation 
premiums  paid  on  policies  issued  to  the  wife  upon  the  husband's  life,  and 
which,  prior  to  the  husband's  decease,  had  been  assigned  by  the  husband 
and  the  wife  as  collateral  security  for  a  debt  owing  by  the  husband.    Id. 

5. Fraudulent  conveyance  —  under  what   circumstances  a  conveyance 

from  a  husband  to  his  wife  for  a  nominal  consideration  is  not  fraudulent  as  to 
credito7's.]  A  conveyance  of  real  estate,  made  by  a  man  to  his  wife  for  a 
nominal  consideration,  at  a  time  when  his  only  liability  was  a  contingent  one 
as  surety  upon  a  lease  under  which  no  rent  was  then  due,  will  not  be  set 
aside  as  fraudulent,  because  some  two  years  after  the  execution  of  the  con- 
veyance the  tenant  makes  default  in  the  payment  of  rent  due  under  the 
lease  and  the  surety  (the  grantor)  is  then  insolvent  and  is  unable  to  pay  the 
judgment  rendered  against  him  therefor,  where  it  does  not  appear  that  at 
the  time  of  the  execution  of  the  conveyance,  either  the  grantor  or  the  grantee 
intended  to  defraud  any  one  or  contemplated  any  liability  under  the  guar- 
anty, and  it  is  shown  that  up  to  a  short  time'  before  the  judgment  was 
entered  against  him  the  grantor  retained  sufBcient  property  with  which  to 
satisfy  any  liability  under  the  lease.     Kalish  v.  Hiogins.    (No.  1) 192 

6. Concealment,   by  a  husband  from  his  wife,  of  his  prior  unlawful 

cohabitation  with  another  woman  —  it  is  not  such  *' fraud"  as  authorizes  the 
an  n  nlment  of  the  marriage.]  The  concealment  by  a  husband  from  his  wife  of 
the  fact  that  prior  to  his  marriage  he  had  unlawfully  cohabited  with  another 
woman  and  had  had  children  by  her,  is  not  a  ground  for  the  annulment  of 
the  marriage.  The  fraud  which  will  authorize  the  annulment  of  a  mar- 
riage, under  subdivision  4  of  section  1743  of  the  Code  of  Civil  Procedure,  is 
a  fraud  relating  to  the  essentials  of  the  contract.     Glean  t.  Oleak 576 
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7.  Action  hy  a  husband  to  establish  a  trust  for  the  support  of  his  wife 

and  her  children — the  children  are  not  proper  parties.^  In  an  action  by  a  hus- 
band to  establish  a  trust,  in  property  conveyed  absolutely  by  him  to  his 
wife,  for  the  support  of  herself  and  her  children  and  as  a  residence  for  him- 
self, the  children  are  not  proper  parties.    Oblige  v.  Oblick 595 

IDIOT: 

See  Insane. 

IMBECILE: 

See  Insane. 

INOOSPOBATOB: 

See  COBPOBATION. 

INFANT  — An  infant  is  bound  hy  a  surrogate's  decree  the  same  as  an  adult. \ 
An  infant  party  to  a  proceeding  for  the  sale  of  a  decedent's  real  estate,  of 
whose  person  the  court  had  jurisdiction  and  for  the  protection  of  whose 
interest  a  special  guardian  was  duly  appointed,  is  bound  by  the  decree  as 
much  as  if  he  had  been  an  adult.    Matter  of  Wood 321 

Rights  and  duties  of  guardians  of  infants. 

See  GuABDf  AN  and  Ward. 

INJTJNOTION  —  Firm  name  —  what  facte  estahlihh  bad  faith  in  the  use  of  a 
name  and  justify  the  granting  of  a  temporary  injunction. 

See  HiLDRBTH  V.  McCaul 162 

INGULNE  —  Partition  of  real  property,  between  the  committee  of  a  lunatic 
and  his  cotenants  —  the  latter  are  bourul  to  exercise  good  faith.]  1.  Where  a 
lunatic  and  his  uncle  and  aunt  are  cotenants  of  a  number  of  parcels  of  real 
estate,  and  the  committee  of  the  lunatic,  who  has  no  knowledge  in  respect  to 
the  condition  of  the  real  estate,  at  the  suggestion  of  the  uncle  and  aunt,  obtains 
leave  of  the  court  to  join  in  a  voluntary  partition  of  such  real  estate,  the 
uncle  and  aunt,  in  their  dealings  with  the  committee  of  the  lunatic,  arc 
bound  to  exercise  the  utmost  good  faith.    McNallt  v.  Fitzsimons 179 

2.  ff  they  are  guilty  of  fraud  the  partition  will  be  set  aside  —  when 

set  aside  nt  tJie  suit  of  his  heirs.]  Where  the  uncle  and  aunt,  by  means  of 
false  representations  and  fraudulent  concealment  in  respect  to  the  condition 
of  the  real  estate,  induce  the  committee  of  the  lunatic  to  accept  as  the  luna- 
tic's share  of  the  real  estate,  property,  the  title  to  which  is  in  dispute  and 
the  value  of  which  is  much  less  than  the  value  of  the  property  set  apart  for 
the  uncle  and  aunt,  the  lunatic's  heirs  may,  after  his  death,  maintain  an  action 
to  set  aside  the  partition.    Id. 

3. Sufficiency  of  the  complaint  in  such  an  action  as  to  an  offer  and  ability 

to  restore.]  Where  the  complaint  in  such  an  action  alleges  in  one  portion 
thereof  that  deeds  of  the  property  set  apart  to  the  lunatic  were  executed, 
and  in  another  portion  thereof  alleges  that  such  deeds  were  never  delivered, 
but  does  not  contain  an  offer  or  an  allegation  of  ability  to  restore  whatever 
the  lunatic  had  received  under  the  agreement,  the  court  will,  for  the  pur- 
pose of  sustaining  the  complaint  against  a  demurrer,  assume  that  the  execu- 
tion of  tho  dee<ls  to  the  lunatic  was  not  completed  by  delivery. 

Semble,  that  if  it  should  appear  upon  the  trial  that  the  deeds  had  been 
delivered,  the  complaint  would  have  to  be  dismissed  because  of  its  failure  to 
conttiin  an  offer  and  an  allegation  of  ability  to  restore.    Id. 

4.  Action  to  have  real  estate  purchawd  by  a  committee  adjudged  to  h^ve 

been  purcfi/ised  with  tJie  money  of  the  lunatic — proof  required  to  sustain  it.] 
In  an  action,  brought  by  the  heirs  at  law  of  a  lunatic  against  the  heirs  at  law 
of  the  committee  of  the  lunatic,  to  establish  a  resultm^  trust  in  property 

Purchased  by  tho  committee  in  her  individual  name,  with  money  alleged  to 
ave  belonged  to  the  lunatic,  the  plaintiffs  must  prove,  by  a  fair  preponder- 
ance of  evidence,  that  all,  and  not  merely  a  portion,  of  the  consideration  paid 
for  the  property  belonged  to  the  lunatic.    Storm  v.  McQrover 88 

5.  An  account  by  the  committee,  how  far  evidence.]    In  such  an  action 

an  account  presented  by  the  committee  to  the  Supreme  Court  and  approved 
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by  it,  in  a  proceeding  ioBtituted,  without  notice  to  the  plaintiffs,  is  not  bind- 
ing upon  them,  but  is  competent  evidence  upon  the  question  as  to  the  iden- 
tity 01  the  particular  money  used  in  the  purchase  of  the  property.    Id, 

6.  Amendment  to  the  by-latti  of  a  mutual  benefit  astodationJ]     An 

amendment  to  the  constitution  and  by-laws  of  a  mutual  benefit  association  is 
not  applicable  to  the  case  of  a  member  who.  prior  to  such  amendment, 
became  insane  and  thereby  unable  to  comply  with  the  requirements  of  such 
amendment.    Gbobsmater  v.  District  Xo.  1,  Bsnai  Bertth 90 

IK80LVENCT  : 

See  Bankbuftct. 

IKSPECnOK  —  Cf  books  and  papers. 
See  Discovert. 

IKSUBANOE — Applicatum  tJierefor — whether  a  question  as  to  other  insur- 
ance covered  insurance  in  an  incorporated  benevolent  association  —  when  a  oues- 
tion  of  fad.]  1.  An  application  for  a  policy  of  life  insurance  containea  the 
following  questions  and  answers: 

"A.  Have  you  ever  applied  to  any  company,  order  or  association  for 
insurance  on  your  life  without  receiving  exact  kind  and  amount  of  insurance 
applied  for?    (If  yes,  give  particulars.)    No. 

"B.  State  name  of  company,  order  or  association  which  has  declined  to 
issue  a  policy  on  your  life  or  postponed  vou.    None. 

"  C.  State  whether  any  company  haa  refused  to  restore  a  lapsed  policy 
on  your  life.    (If  yes,  give  particulars.)    None. 

"D.  Is  any  application  or  negotiation  for  other  insurance  on  your  life 
now  pending  or  contemplated?    (If  yes,  give  particulars.)    No. 

"£.  State  amount  of  insurance  you  now  carry  on  your  life,  with  name 
of  company  or  association  by  whom  granted  and  the  year  of  issue.  (Enu- 
merate each.)    None. 

"F.  If  insured  in  this  company,  in  ordinary,  industrial  or  intermediate, 
give  policy  numbers.    None. 

*'  Is  there  any  other  insurance  in  force  on  your  life?    None.*' 

At  the  time  of  the  insured's  death  he  was  a  member  of  an  incorporated 
benevolent  association  whose  certificate  of  incorpomiion  provide  that  the 
"  object  of  its  creation  is  to  accumulate  by  initiation  fees,  quarterly  dues, 
fines  and  interest,  a  fund  out  of  which  to  assist  each  other  (the  members)  in 
time  of  sickness  and  death  as  prescribed  by  the  Constitution  and  By-laws  of 
the  same."  The  constitution  provided:  '*  At  the  death  of  a  member  in  good 
standing  for  six  months  the  widow  or  legal  heirs  of  the  deceased  shall 
receive  the  sum  of  $150;  at  the  death  of  the  wife  of  a  member  in  goo<l  stand- 
ing for  six  months  he  shall  receive  from  the  treasury  $50."  The  association 
issued  no  certificates  of  membership  and  the  constitution  designated  the  per- 
son to  whom  the  sum,  payable  upon  the  death  of  a  member  or  his  wife, 
should  be  paid  and  did  not  confer  any  power  upon  the  member  to  name  any 
other  beneficiary. 

Held,  that  an  examination  of  question  E,  contained  in  the  application, 
in  connection  with  the  questions  which  preceded  it,  indicated  an  insur- 
ance in  a  company  or  association  which  issued  some  form  of  certificate; 

That  men's  minds  might  reasonably  differ  as  to  whether  or  not  the  last 
question,  taken  in  connection  with  the  others,  did  not  mean  some  form 
of  other  insurance  evidenced  by  a  policv  or  certificate,  and  also  upon  the 
issue  whether  such  question  fairlv  called  ui  on  the  insured  to  state  his 
connection  with  the  benefit  association  above  alluded  to; 

That  as  to  these  matters  a  question  of  fact  was  presented. 

Semble,  that  membership  in  an  association,  whose  constitution  and  by-laws 
provided  simply  for  the  payment  of  certain  funeral  expenses,  did  not  con- 
stitute an  insurance  within  the  meaning  of  the  questions  contained  in  the 
application.    Seidemspinnbb  v.  Metropolitan  L.  Ins.  Co 476 

2.  Complaint  on  a  poliey  of  insurahce  against  liability  for  accident  — 

wJien  demurrable,  as  not  spee^ying  the  conditions  of  the  inturanee  or  the  hatards 
insured  against — allegation  ^performance,  except  as  waived.  1  The  complaint 
in  an  action  alleged  that  the  defendant  issued  to  the  plaintiff  a  policy  of 
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insurance  by  wliich  it  '*  contracted  to  insure  and  did  insure  this  plaintiff,  upon 
certain  terms  and  conditions  in  said  contract  of  insurance  specified,  *  *  « 
against  legal  liability  for  damaj^es  "  to  the  extent  of  $5,000  to  any  one  person 
"respecting  fatal  or  non-fatal  injuries  from  accidents  occurring  to  any  per- 
son or  persons  at  the  place  or  places  mentioned  and  specified  In  the  appli- 
cation tor  the  said  contract  of  insurance  and  in  the  policy  of  insurance 
issued  on  said  apt>lication  *  *  *  against  the  hazards  enumerated  and  set 
forth  under  a  certain  premium  schedule  to  said  contract  of  insurance 
annexed;"  that  while  said  contract  of  insurance  was  in  force,  one  Brown,  a 
workman  in  the  employ  of  the  plaintiff,  sustained  injuries  by  reason  of  an 
accident  occurring  at  the  place  specified  in  the  policy,  and  that  Brown  and 
the  work  in  which  he  was  employed  were  included  in  the  class  of  persons  and 
hazards  covered  by  the  contract  of  insurance  and  against  "  liability  to  whom 
and  because  of  which,  due  to  injuries  from  accidents,  this  defendant  insured 
plaintiff; "  that  subsequently  Brown  brought  an  action  against  the  plaintiff 
to  recover  for  the  injuries  sustained  by  him,  and  recovered  $8,856.57  dam- 
ages, interest  and  costs,  which  the  defendant  refused  to  pay;  ''that  plaintiff 
duly  complied  with  and  observed  all  the  provisions  of  the  said  contract  of 
iubk  ranee  by  him  to  be  complied  with  and  observed  as  conditions  precedent 
to  defendant's  liability  to  him  thereunder,  except  in  so  far  as  such  compliance 
and  observance  were  waived  or  rendered  unnecessary  by  the  position  and 
action  of  this  defendant."  Judgment  was  demanded  for  the  sum  of  $5,000 
and  interest. 

The  policy  on  which  the  defendant's  liability  was  predicated  was  not  made 
a  part  of  the  complaint 

Beld,  that  the  complaint  was  demurrable,  as  it  alleged  simply  that  the 
defendant  insured  the  plaintiff  upon  certain  terms  and  conditions,  whicli 
were  not  specified,  against  certain  hazards  which  were  not  set  forth,  and  that 
the  plaintiff  had  performed  in  so  far  as  performance  had  not  been  waived  — 
setting  forth  no  facts  from  which  a  waiver  could  be  presumed. 

Todd  v.  Union  Casualty  &  Surety  Co 52 

8.  By-law  cf  a   mutual  benefit  aseoeiation  —  when  an   amendment 

therecf  need  not  he  complied  with  by  a  member.]  The  constitution  and  by-laws 
of  a  mutual  benefit  association  provided  that,  on  the  death  of  a  member,  the 
endowment  should  be  paid  to  his  widow,  children,  father  and  mother,  in  the 
order  named,  and  if  he  left  surviving  him  none  of  such  relatives,  to  such 
beneficiaries  as  he  might  direct;  that  if  he  left  neither  wife,  child  nor  parents, 
and  failed  to  designate  other  persons  as  his  beneficiaries  the  endowment 
should  fail.  Thereafter,  pursuant  to  a  provision  thereof  authorizing  it. 
the  constitution  and  by-laws  were  amended  so  as  to  provide  that  the 
endowment  should  be  paid  to  the  member's  widow  and  children,  in  the 
order  named,  and  that  a  member  having  neither  wife  nor  child  must  desig- 
nate in  writing  in  a  book  provided  for  that  purpose  the  person  to  whom 
the  benefit  should  be  paid,  and  that,  in  the  event  of  the  member's  failure  to 
make  such  designation,  the  endowment  should  not  be  paid. 

Held,  that  the  amendment  was  not  applicable  to  a  member  who,  prior 
to  its  enactment,  became  insane  and  after  its  enactment  died  without  recov- 
ering his  sanity  and  without  having  designated  his  beneficiaries,  leaving 
surviving  him  a  mother,  but  neither  wife  nor  children; 

That,  as  the  deceased  member's  disability  was  created  by  an  act  of  God, 
and  as  the  act  required  to  be  performed  could  not  be  performed  for  him  by 
any  other  person,  his  failure  to  make  the  designation  which  the  by-laws 
required  dia  not  work  a  forfeiture. 

Hemble,  that  an  amendment  to  a  by-law  must  furnish  the  person  upon 
whom  it  is  to  operate  with  an  opportunity  to  comply  therewith,  and  if,  by 
the  intervention  of  the  vis  major,  or  other  equivalent  condition,  such  oppor- 
tunity is  not  given,  the  party  will  usually  be  held  excused  and  no  forfeiture 
will  result.    Grossmater  v.  District  No.  1,  Benai  Bbrith 90 

*. For  the  benefit  of  the  wife  of  the  assured  —  how  affected  by  chapter 

272  of  the  Laws  of  1896.]  Section  22  of  chapter  272  of  the  Laws  of  1896, 
relating  to  policies  of  insurance  procured  by  married  women  upon  the  lives 
of  their  husbands,  and  which  provides  that  a  married  woman  shall  be  ''entitled 
to  receive  the  insurance  money  payable  by  the  terms  of  the  policy  as  her 
separate  property,  and  free  from  any  claim  of  a  creditor  or  representative  of 
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her  husband,  except  that  where  the  premium  actually  paid  annually  out  of 
the  husband's  property  exceeds  five  hundred  dollars,  that  portion  of  the 
insurance  money  which  is  purchased  by  excess  of  premium  above  five  hun- 
dred dollars  is  primarily  liable  for  the  Lusband's  debts,"  applies  to  poli- 
cies of  insurance  obtained  by  a  wife  upon  the  life  of  her  huslNind  previous 
to  its  enactment,  and  while  chapter  277  of  t!ie  Laws  of  1870,  which  provided, 
"  when  the  premium  paid  in  any  year  out  of  the  property  or  funds  of  the 
husband  shall  exceed  five  hundred  dollars,  such  exemption  from  such  claims 
shall  not  apply  to  so  much  of  said  premium  so  paid  as  shall  be  in  excess  of 
five  hundred  dollars,  but  such  excess,  with  the  interest  thereon,  shall  inure 
to  the  benefit  of  his  creditors,"  was  in  force.    Eittel  v.  Dometeb 194 

5. An  fiction  for  the  insurance  money  in  excess  of  the  statutory  amount 

lies  by  the  legal  represerUative,  not  by  a  creditor,  of  the  deceased  husbandT^  Under 
the  act  of  1896  a  creditor  of  the  deceased  husband  cannot  maintain,  in  his 
individual  right,  an  action  to  reach  ''that  portion  of  the  insurance  money 
which  is  purchased  by  excess  of  premium  above  five  hundred  dollars,"  as 
the  fund  thus  created  is  for  the  benefit  of  all  the  creditors  of  the  husband. 

Semble,  that  such  an  action  can  only  be  maintained  by  an  administrator  or 
executor  of  the  deceased  husband;  or,  in  the  event  of  his  refusal  to  act,  by 
a  creditor  of  the  deceased  husband,  suing  on  behalf  of  himself  and  all  other 
creditors.    Jd. 

6. Policies  pledged  to  creditors,  how  far  considered.]    Semble,  that  in 

determininff  what  portion  of  the  insurance  money  was  purchased  by  premiums 
in  excess  of  1500,  there  should  be  excluded  from  the  calculation  premiums 
paid  on  policies  issued  to  the  wife  upon  the  husband's  life,  and  which,  prior 
to  the  husband's  decease,  had  been  assigned  by  the  husband  and  the  wife  as 
collateral  security  for  a  debt  owing  by  the  husband.     Id, 

7. Policy  —  what  allegation  in  an  action  the7'eon  is  insufficient  to  show 

that  proof s  of  loss  were  served.]  Where,  by  the  terms  of  a  policy  of  fire 
insurance,  the  service  of  proofs  of  loss  is  made  a  condition  precedent  to  the 
riffht  to  maintain  an  action  thereon,  a  complaint  in  such  an  action  is  demur- 
rable which  contains  no  allegation  of  the  service  of  any  proofs  of  loss,  except 
that  the  plaintiff  filed  a  complete  inventory  of  the  property  destroyed,  with 
the  quantity  and  cost  of  each  article  and  the  amount  cmimed  thereon,  which 
inventory  had  been  and  still  was  in  the  possession  of  the  defendant,  when  it 
does  not  allege  that  such  inventory  (which  did  not  contain  all  the  information 
required  to  be  set  forth  in  the  proofs  of  loss)  was  rendered  as  the  proofs  of 
loss  and  that  it  was  received  and  retained  by  the  defendant  without  objection, 
and  that  the  defendant  had  required  no  further  or  other  proofs  of  loss. 

Clemens  v.  Amebican  Fire  Insurance  Co 485 

8. It  must  be  alleged  that  sixty  days  have  elapsed  since  such  sertice.] 

Where  the  policy  in  suit  specifically  provides  that  the  loss  should  not 
become  payable  until  sixty  days  after  the  proofs  of  loss  are  received  by  the 
company  and  that  no  suit  shall  be  sustainable  upon  any  claim  until  after  full 
compliance  with  all  requirements  of  the  policy,  an  allegation  that  sixty  days 
have  elapsed  since  the  proofs  of  loss  were  received  by  the  defendant,  before 
the  action  was  commenced,  is  essential  to  the  sufficiency  of  the  complaint. 
Id. 

9. A  plea  of  performance  must  use  the  word  *'  duly.'*]  A  pleader  seek- 
ing to  take  advantage  of  section  533  of  the  Code  of  Civil  "Procedure,  provid- 
ing, "In  pleading  the  performance  of  a  condition  precedent  in  a  contract, 
it  is  not  necessary  to  state  the  facts  constituting  performance;  but  the  party 
may  state  generally  that  he  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part,"  must  use  the  word  "  duly"  in  his  allegation 
of  performance.    Id. 

10.  Heinsurance  —  whsn  the  reinsurer  is  bound  by  the  adjustment  of  loss 

made  by  the  in»arer.]  A  fire  insurance  company  reinsured  a  portion  of  a 
risk  under  a  contract  which  provided  that  it  should  be  "subject  to  the  same 
risks,  valuations,  endorsements  (excepting  transfers  of  location)  and  condi- 
tions as  the  original  insurance,  and  loss,  if  any,  to  be  settled  and  paid  pro 
rata  with  the  reinsured  and  at  the  same  time  and  place,  and  upon  the  same 
conditions." 
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The  property  insured  was  subsequently  destroyed  by  fire. 

Held,  that  the  reinsurer,  in  the  absence  of  fraud  or  of  bad  faith  on  the  part 
of  the  insurer,  was  bound  by  the  adjustment  of  the  loss  made  by  the 
insurer,  especially  where  it  appeared  thiat,  under  such  a  policy  of  reinsur- 
ance, it  was  customary  for  the  reinsurer  to  pay  the  reinsured  its  proportion 
of  the  adjustment  expenses.    Insurance  Co.  v.  Associated  Mfrs/  Corp.  ..    69 

11.  Cooperative  insurance — forfeiture,  nohen  waived.^     Where  the 

constitution  of  a  co-operatiye  insurance  company,  the  subordinate  bodies  of 
which  are  called  encampments,  proyides  that  assessments  shall  be  paid  by 
the  financial  chancellor  of  each  encampment  to  the  grand  chancellor,  and  that 
in  the  eyent  of  the  failure  to  pay  the  assessment  within  a  specified  period  the 
warrant  of  the  encampment  shall  be  canceled,  the  acceptance  by  the  grand 
chancellor  of  an  oyerdue  assessment  from  Uie  financial  chancellor  of  an 
encampment  constitutes  a  waiyer  of  the  right  to  insist  upon  the  forfeiture. 

Orat  ©.  Chapter- General 1S5 

12.  Equitable  reluf  for  protection  of  rights,'^  Where  the  grand  chan- 
cellor, acting  in  yiolation  of  the  proyisions  of  the  constitution,  assumes  to 
cancel  the  warrant  of  an  encampment  for  an  alleged  failure  to  pay  an  assess- 
ment within  the  prescribed  penod,  and  a^  to  suspend  from  the  benefits  of 
the  endowment  department  all  the  members  of  the  encampment,  who  were 
not  in  default  themselyes,  a  court  o!  equity  will  interpose  to  protect  the 
rights  of  a  member  of  such  encampment,    iof. 

13.  What  allegations  eetablieh  a  cause  ofactivn.]  An  allegation  con- 
tained in  the  complaint  in  sin  action  brought  by  the  aggrieyed  member,  to 
the  effect  that  the  plaintiff  had  been  elected  by  his  encampment  a  represen- 
tatiye  to  the  supreme  body  of  the  organization;  that  at  the  annual  meeting 
of  said  supreme  body  its  managing  board  was  elected,  the  salaries  of  its 
officers  determined,  financial  reports  made  for  its  approyal  or  disapproyal 
and  amendments  to  the  constitution  or  other  internal  legislation  piassed; 
that  the  officers  of  the  association  had  been  guilty  of  mismanagement,  and 
that  the  alleged  cancellation  of  the  warrant  of  his  encampment  was  made 
for  the  purpose  of  preyenting  the  plaintiff  and  others  of  his  encampment 
who  objected  to  the  mismanagement  from  attending  the  annual  meeting  of 
the  supreme  body,  and  protesting  against  the  same,  states  a  cause  of  action. 
Id. 

14.  W?ien  resort  need  not  be  first  had  to  t?ie  remedy  within  the  associa- 
tion.] The  rule  that  a  member  of  such  an  association  must  seek  redress 
in  the  first  instance  under  the  proyisions  of  the  laws  of  the  association  does 
not  apply  to  such  a  case,  espedally  where  it  is  shown  that  the  officers  of 
the  association  haye  yiolated  the  constitution.    Id. 

15. Mutual  benefit  association  —  a  benefit  cei  tificate,  ultra  yires  because 

in  favor  of  a  brother,  w  not  enforcible  by  tlie  administratrix  of  the  member  J\ 
The  objection  that  a  mutual  benefit  association  had  no  power,  under  its  con- 
stitution, to  make  a  benefit  certificate  issued  to  a  deceased  member  payable 
to  his  brother,  is  not  ayailable  to  the  deceased  member's  administratrix,  and 
does  not  entitle  her  to  recoyer  from  the  association  the  amount  stated  in  the 
certificate.    Market  v.  Supreme  Council. 4 

16. Surety  on  the  bond  of  an  insurance  agent — modification  €f  his  con- 
tract,'] What  modification  of  the  contract  between  an  insurance  company 
and  its  agent  will  discharge  the  surety  on  the  agent's  bond,  considered. 

American  Casualty  Ins.  Co.  v.  Green 207 

Plan  for  pension,  insurance  and  endowment  of  employees  by  the  master. 

See  SERyANT  and  Master. 

INTSBEST  —  On  money  advanced  by  a  partner  to  the  firm. 
See  Partnership. 

See  Principal  and  Interest. 

nrrOXICATINa  LiaXXOB  — &iZ«  of  Uquor  on  Sundays -- proof  that  the 
place  of  the  alleged  sale  was  sublet  by  the  licensee.]  1.  In  an  action  to  recoyer 
the  penalty  of  a  bond  giyen  upon  an  application  for  a  liquor  tax  certificate, 
ill  which  the  defendant's  liability  is  predicated  on  the  fact  that  liquor  was 
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sold  on  Sundays  in  a  basement  under,  and  connected  hv  a  stairway  with  the 
licensed  premises,  it  is  error  for  the  court  to  exclude  evidence  tending  to 
show  that  the  licensee  had  sublet  the  basement  and  that  the  sublessee  was  in 
possession  thereof  at  the  time  that  the  sales  in  question  were  made. 

Culluvan  v.  Furthmann 110 

2.  UndiseUned  principal — toketi  liable  to  a  iurety  company  on  a  bond 

accompanying  a  liquor  tax  certificate.']  An  undisclosed  principal  is  liable  to  a 
surety  company  against  which  a  judgment  has  been  recovered  on  a  b<»d 
accompanying  a  liquor  tax  certificate  issued  to  the  agent,  and  parol  evidence 
is  competent  to  show  that  the  principal  named  in  the  bond  was  an  agent  of 
the  undisclosed  principal.    City  Trust  Co.  f>.  American  Brbwiko  Co.  ...  511 

8.  County  Court  —  it  cannot  eetablieh  an  equitable  daim,]    A  County 

Court  cannot  render  a  judgment  establishing  an  equitable  claim  upon  a 
liquor  tax  certificate.    Albany  Brrwino  Co.  v.  Barcklby 960 

JOINT  TESfAX^CY-^  In  real  property. 
See  Real  Property. 

JUDGMENT — Ejceeution  against  a7i  adminietratdr  on  a  eurrogatefe  decree  — 
notice  to  the  administrator.]  1.  Sections  1877  and  1878  of  the  Code  of  Civil 
Procedure,  which  provide  that  notice  of  an  application  to  the  court  for  leave 
to  issue  execution  on  a  final  judgment,  after  the  lapse  of  five  years  from  its 
entry,  must  be  served  personally  upon  the  adverse  party,  if  he  is  a  resident 
of  the  State,  are  applicable  to  a  decree  of  the  Surrogate's  Court  judicially 
settling  the  accounts  of  an  administrator. 

People  ex  rel.  Sackett  t.  Woodbury 416 

2. An  infant  is  bound  by  a  eurrogai^e  decree  the  same  as  an  aduU.]    An 

infant  party  to  a  proceeding  for  a  sale  of  a  decedent's  real  estate,  of  whose 
person  the  court  had  jurisdiction  and  for  the  protection  of  whose  interest  a 
special  guardian  was  duly  appointed,  is  bound  by  the  decree  as  much  as  if 
he  had  been  an  adult.     Matter  of  Wood 831 

8. Absolute  deed  held  to  be  a  mortgage  —  a  judgment  creditor's  lien.] 

Where  an  absolute  deed  is  held  to  be  a  mortgage,  a  judgment  creditor 
of  the  grantor  should  be  adjudged  to  have  a  lien  upon  the  premises  subject 
to  the  mortgage.    Lazarus  v.  Rosenberg 105 

JX7BY  —  Pou>er  of  the  court  where  specific  questions  are  answered  and  a  gen- 
eral verdict  is  rendered  by  the  jury.]  1.  Where  the  judfe  presiding  at  a  Jury 
trial  submits  to  the  jury,  under  section  1187  of  the  Code  of  Civil  Proceaure, 
certain  specific  questions  of  fact  with  instructions  to  render  a  general  ver- 
dict also,  he  has  no  power,  after  the  jury  have  answered  the  specific  ques- 
tions of  fact  and  renaered  a  general  verdict,  to  dismiss  the  complaint  upon 
the  merits  nor  to  set  aside  the  answers,  except  one,  made  by  the  jury  to  the 
specific  questions  of  fact  submitted  to  them,  or  the  general  verdict.  In  such 
a  case  he  may  either  nonsuit  the  plaintiff  or  direct  the  jury  to  render  a  gen- 
eral verdict.    Hoey  v.  Metropolitan  Street  R.  Co 60 

2. Bequest  to  go  to  the  jury  ^  when  in  time.]    Where,  upon  the  denial  of 

a  motion  by  the  defendants  for  a  dismissal  ox  the  complaint,  the  plaintiff 
moves  for  the  direction  of  a  verdict,  a  request  by  the  defendant  to  go  to 
the  jury  upon  certain  questions,  made  after  the  court  has  announced  its 
intention  to  direct  a  verdict  in  favor  of  the  plaintiff,  but  before  the  verdict 
has  been  taken  or  entered,  is  made  in  time,  and  if  the  request  be  improperly 
denied,  a  new  trial  must  be  granted.    Culunan  v.  Furthmann 110 

8. Any  confiict  of  evince  takes  the  case  to  the  jury.]    Aconfiict  in  the 

evidence  upon  a  material  point  requires  the  submission  of  the  case  to  the 
jury     Id. 

4. Willful  false  testimony.]    Where  a  witness  willfully  testifies  falsely 

to  a  material  fact,  the  court  or  jury  may  reject  his  entire  evidence.    Id. 

5. Impeachment  of  a  witness.]  The  credibility  of  witnesses,  whose  tes- 
timony is  substantially  impeached  or  contradicted,  is  to  be  determined  l^ 
the  jury  and  not  by  the  court.    Id, 
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6. Fraud — when  the  %  reference  thereof  mU  be  stutained.]     Where 

fraud  is  charged,  knowledge  is  generally  a  matter  of  inference,  and  where  a 
state  of  facts  is  developed,  from  which  different  inferences  may  be  drawn,  a 
jury  may  draw  such  inferences  and  may  characterize  the  act  by  considering 
it  iu  the  light  of  all  that  occurred,  and  if  the  inference  drawn  by  the  jury  is 
not  unreasonable  it  will  be  sanctioned  by  the  court.    McClurb  v.  Wilson.  .  l49 

7. Bequest  to  go  to  the  jury  on  certain  questions,  when  in  time.]    Where 

both  parties  move  for  the  direction  of  a  yerdict,  a  request  made  by  one  of 
the  parties,  after  the  court  has  announced  its  decision,  but  before  the  verdict 
is  tasen  or  entered,  to  go  to  the  Jury  upon  a  certain  question,  is  timely. 

Bebnheihbs  t).  Adams.  .' 114 

8. It  constitutes  a  consent  that  the  court  pass  on  Vie  other  questions,] 

The  party  making  such  request  consents  that  the  court  shall  pass  upon  the 
other  questions  of  fact  in  the  case.    Id. 

JUSTICE  OF  THE  PEACE  —  Appeal  from  a  justice's  judgment  —  the 
return,  not  the  preliminary  statement  in  the  **  case,''  prevails.]  On  an  appeal 
from  a  Judgment  rendered  by  a  lusticeof  the  peace,  the  date  of  the  rendition 
and  entry  of  the  judgment  will  be  determined  by  the  return  of  the  justice 
and  not  by  the  statement  placed  at  the  beginning  of  the  printed  case. 

Ebdman  v.  Upham 815 

JUSTIFICATION  —  In  an  action  for  libel. 
See  Libel. 

LABOB  LAW  —  Wages  of  employees  — preference  of  under  the  Labor  Law, 
See  Masteb  and  Sebyant. 

LAND: 

See  Real  Pbopebtt. 

LANDIX)BD  AND  TESAJSTT  —  Eight  of  the  latter  to  remove  fissures  ^ 
when  they  will  be  presumed  tj  rem  lin  personal  property  —  when  t%e  right  of 
removal  may  be  exercised — estoppel  to  assert  that  the  right  of  removal  had  been 
lost  by  a  failure  to  reserve  it  tn  a  new  lease  —  ordinary  trade  fixtures  distin- 
guished from  those  dintinctively  realty,]  1.  In  an  action  of  replevin,  brought 
against  the  owner  of  certain  premises  to  recover  possession  of  a  storm  house, 
an  iron  awning,  two  urinals,  two  water  closets  and  twenty  feet  of  oak  par- 
tition, it  appeared  that  in  1898  the  then  owner  of  the  premises  leased  them 
to  the  firm  of  Lee  &  Block  for  saloon  purposes  for  a  term  of  five  years  from 
May  1,  1898.  During  the  same  vear  the  plaintiffs  sold  and  delivered  to  Lee 
&  Block  and  installed  all  the  cliattels  in  question  except  the  iron  awning, 
and  took  back  a  chattel  mortgage  covering  such  property  and  also  the  lease. 
December  19,  1893,  the  defendant  purchased  the  premises  at  a  foreclosure 
sale.  It  did  not  appear  whether  the  foreclosure  terminated  the  lease  to  Lee 
&  Block.  In  or  snortly  after  June,  1896,  the  defendant  executed  a  lease  of 
the  premises  to  the  firm  of  Mahoney  &  O'Neill  who  had  become  the  owners 
of  the  saloon  business  and  the  fixtures  subject  to  the  chattel  mortgage. 
Upon  the  dissolution  of  the  latter  firm,  Mahoney  succeeded  to  its  rights  and 
obtained  another  lease  from  the  defendant  for  a  term  of  five  years  from  May 
1,  1890.  It  did  not  appear  whether  the  lease  contained  any  reservation  of 
the  right  to  remove  the  fixtures. 

SuMequently  Mahoney  erected  the  iron  awning  with  money  advanced  by 
the  plaintiffs  and  executed  to  them  a  new  cliattel  mortgage  covering  the 
property  in  question  and  also  the  lease.  The  plaintiffs  foreclosed  this  cmittel 
mortgage  and  on  September  10, 1897,  Mahoney 's  wife  purchased  the  property 
at  the  foreclosure  sale.  As  security  for  the  purchase  price  she  executed  to 
the  plaintiffs  a  chattel  mortgage  covering  tbe  fixtures  and  a  lease  of  the 
premises  which  the  defendant  (haviuK  previously  dispossessed  her  husband 
for  non-payment  of  rent)  executed  to  her  on  the  same  day.  This  lease  con- 
tained no  reservation  of  any  right  to  remove  the  fixtures.  During  the  term 
of  this  lease  the  plaintiffs  foreclosed  the  last-mentioned  chattel  mortgage  and 
purchased  the  property  at  the  sale.  Thev  then  proceeded  to  remove  the 
mortgaged  property  which,  in  addition  to  the  chattels  in  question,  consisted 
of  a  bar  ana  other  saloon  fixtures. 
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The  defendant  admitted  the  plaintiffs'  right  to  such  fixtures,  as,  in  his 
opinion,  could  be  removed  without  serious  injury  to  the  freehold,  and 
accordingly  permitted  the  plaintiffs  to  remove  the  bar  which  was  attached  to 
the  wall  by  screws,  and  purchased  some  of  the  gas  fixtures  from  the  plain- 
tiffs, but  declined  to  permit  the  removal  of  the  chattels  in  suit. 

Upon  the  trial  of  the  action,  the  defendant  based  his  title  solely  upon  his 
deed. 

Held,  that  a  judgment  in  favor  of  the  plaintiffs  should  be  affirmed. 

Senible,  that,  as  it  appeared  that  the  sale  of  the  chattels,  their  annexation 
to  the  freehold  and  the  execution  of  the  chattel  mortgage  constituted  one 
transaction,  the  law  presumed  that  the  parties  intended  that  the  chattels 
should  remain  personal  propeity,  and  that  when  the  defendant  acquired  title 
he  took  subject  to  the  plaintiffs^  rights  therein. 

Semble,  that,  even  if  the  lease  to  Lee  <&  Block  was  terminated  by  the  fore- 
closure, the  rights  of  the  plaintiffs  survived  for  a  reasonable  time,  to  enable 
them  to  remove  their  property. 

SemMe^  that,  as  the  defendant  did  not  claim  title  on  account  of  the  failure 
of  the  plaintiffs  to  remove  the  fixtures  within  a  reasonable  time,  the  plain- 
tiffs were  not  obliged  to  prove  facts  excusing  their  failure  in  this  respect. 

SerribU,  that  the  defendant  was  estopped  from  asserting  that  the  ri^ut  to 
remove  the  fixtures  had  been  lost  by  the  failure  to  reserve  such  right  m  the 
lease  executed  to  Mrs.  Mahoney,  Inasmuch  as  he  did  not  assert  such  claim 
at  the  time  the  plaintiffs  attempted  to  remove  the  chattels  in  suit,  nor  set 
it  up  in  his  answer. 

Semble,  that,  even  if  he  were  in  a  position  to  assert  this  claim,  his  con- 
tention could  not  be  sustained,  as  it  appeared  that  the  proper^''  in  question 
consisted  of  ordinary  trade  fixtures  as  distinguished  from  fixtures  which 
were  distinctively  realty,  and  that  they  could  be  removed  without  in j  ury 
to  themselves  and  without  any  material,  substantial  or  serious  injury  to 
the  freehold. 

Semble,  that,  if  fixtures  are  distinctively  realty,  the  acceptance  of  a  new 
lease  without  reserving  the  right  to  remove  them  constitutes  an  abandon- 
ment of  such  right,  but  that  this  rule  does  not  apply  to  trade  fixtures  not 
distinctively  realty  and  which  are  designed  to  retain  their  character  as  per- 
sonal property,  and  are  capable  of  removal  without  material  injury  to 
the  freehold.    Bernheimer  v.  Adahs 114 

2. Injury  to  goods  from  a  roof  being  insufficiently  protected  tohile  beino 

repaired  after  a  fire  —  right  of  a  sub-lessee  to  recover  from  his  leuor,  although 
the  repairs  are  made  by  the  owner  of  the  building  —  agency  —  measure  of  dam- 
ages.]  The  Le  Conte  estate  demised  certain  premises  to  the  firm  of  Prescott 
&  Co.  by  a  lease,  which  contained  the  following  clause: 

**  Said  parties  of  the  second  part  further  covenant  that  they  will  not 
assign  this  lease  nor  make  any  alteration  in  said  premises  without  the  writ- 
ten consent  of  the  said  parties  of  the  first  part  under  the  penalty  of 
forfeiture  and  damages." 

"  And  it  is  further  agreed  between  the  parties  to  these  presents  that  in 
case  the  building  or  buildings  erected  on  the  premises  hereby  leased  shall 
be  partially  damaged  by  fire,  the  same  shall  be  repaired  as  speedily  as  pos- 
sible at  the  expense  of  the  said  parties  of  the  first  part." 

"  And  it  is  further  understood  and  agreed  that  all  repairs  that  may  become 
necessary  to  or  about  said  building,  steam  engine  and  elevators,  during 
the  term  hereby  granted  (except  repairs  to  the  roof),  shall  be  made  and 
paid  for  by  the  said  parties  of  the  second  part." 

Prescott  &  Go.  subsequently  sub-let  the  premises  to  a  firm  known  as  the 
Manhattan  Mills,  the  sub-lease  also  containing  the  provisions  above 
Quoted.  The  course  of  dealing  between  the  Manhattan  Mills  and  Prescott 
&  Co.  was  such  that  when  occasion  arose  for  repairs  which  the  landlord 
was  bound  to  make,  the  Manhattan  Mills  were  referred  to  £.  H.  Ludlow 
&  Co.,  who  were  the  agents  of  the  Le  Conte  estate,  and  the  repairs  were 
then  made  through  the  agency  of  Ludlow  &  Co.  The  communications 
between  the  Manhattan  Mills  and  Prescott  &  Co.  were  through  an  employee 
of  the  latter  firm,  named  Miller. 

During  the  term  of  the  sub-lease  a  fire  occurred  upon  the  premises,  which 
burned  a  large  hole  in  the  roof.    Neither  of  the  members  of  the  firm  of  Prea- 
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cott  &  Co.  was  within  the  State  of  New  York  at  the  time  the  fire  occurred, 
and  the  I^Ianhattan  Mills,  as  claimed  by  them,  ^ave  personal  notice  of  the 
fire  to  Miller,  who  represented  Prescott  &  Co.  m  their  absence.  They  also 
^ve  notice  of  the  fire  to  Ludlow  &  Co.,  and  the  latter  undertook  to  make 
the  necessary  repairs,  employing  a  contractor  for  that  purpose.  The  con- 
tractor began  his  work  on  Friday,  and  on  Saturday  left  the  roof  in  an  unfin- 
ished condition,  and  without  taking  proper  precautions  to  cover  the  hole 
therein.  Rain  storms  occurred  on  the  following  Sunday  and  Monday,  and 
goods  belonging  to  the  Manhattan  Mills  were  damaged  in  consequence 
thereof. 

In  an  action  brought  by  the  Manhattan  Mills  against  Prescott  &  Co.  to 
recover  for  the  damage  thus  done  to  the  goods,  it  was 

Held,  that,  as  it  appeared  that  the  defendants  had  constituted  Ludlow  & 
Co.  their  representative  for  the  purpose  of  carrying  out  the  obligations  of 
their  lease  to  the  plaintiffs,  and  Ludlow  &  Co.  had  undertaken  to  make  the 
repairs  through  the  medium  of  a  contractor,  it  was  immaterial  whether,  upon 
a  strict  interpretation  of  the  covenants  of  the  lease,  it  was  the  duty  of  the 
plaintiffs  to  repair  at  the  defendants'  expense,  or  whether  it  was  the  duty 
of  the  defendants  to  make  the  repairs  in  the  first  instance; 

That  the  defendants  had  created  a  privity  between  themselves  and  the 
person  who  made  the  repairs,  when  they  reierred  the  plaintiffs  to  Ludlow 
&  Co.  as  agents  of  the  Le  Conte  estate; 

That  the  defendants  were  liable  for  any  negligence  on  the  part  of  the  con- 
tractor employed  by  the  Le  Conte  estate; 

That,  the  mjury  to  the  building  being  susceptible  of  quick  and  easy 
reparatioQ,  and  the  contractor  havmg  been  negligent,  the  plaintiffs  were 
entitled  to  recover  the  damages  for  the  injury  done  to  their  goods,  and  not 
simply  the  difference  between  the  rental  value  of  the  premises  as  they  were 
and  their  rental  value  as  they  would  have  been  if  repaired  in  accordance  with 
the  landlord's  covenant.    Blumenthal  t?.  Prescott 660 

8. Tax  on  rent  reserved  under  a  perpettuU  lease  —  tohat  covenant  by  the 

tenant  to  pay  all  taxes,  etc.,  does  not  require  him  to  pay  the  tax  on  the  rent,^ 
Taxes  upon  rents  reserved  in  a  perpetual  lease  assessed  against  the  lessor 
pursuant  to  section  8  of  the  Tax  Law  (Laws  of  1896,  chap.  908)  re-enacting 
chapter  827  of  the  Laws  of  1846,  are  not  payable  by  the  lessee  under  a 
covenant  binding  him  to  pay  "all  taxes,  charges  and  assessments,  ordinary 
and  extraordintiry,  which  shall  be  taxed,  charged,  imposed  or  assessed 
on  the  hereby  demised  premises  and  privileges,  or  any  part  thereof,  or  on 
the  said  parties  of  the  first  part  (the  lessors),  tneir  heirs  and  assigns,  in  respect 
thereof." 

The  fact  that  the  lease  was  executed  about  a  year  after  the  enactment  of 
chapter  327  of  the  Laws  of  1846,  does  not  establish  that  the  lessor  had  these 
taxes  in  mind  when  he  executed  the  lease  and  intended  to  relieve  himself 
from  the  payment  of  such  taxes  by  the  covenant  contained  therein. 

WooDRUPP  V.  Oswego  Starch  Factory 481 

4. When  the  lessor  is  estopped  to  claim  that  the  statute  imposing  the  tax  is 

unconstitutional.]  Assuming,  without  deciding,  that  the  taxation  of  such 
rents  is  unconstitutional,  that  fact  will  not  prevent  the  lessee  from  setting 
off  against  the  rents  reserved  under  the  lease,  moneys  involuntarily  paid  by 
it  for  taxes  assessed  upon  the  rents,  which  the  lessor  had  refused  to  pay, 
where  it  appears  that  the  lessor  did  not  assert  his  claim  that  the  assessments 
were  invalid  until  after  the  payments  had  been  made.    Id. 

5. Agreement  to  purchase  the  vendor's  right  in  a  New  York  city  pier,  for 

which  both  tfie  vendor  and  vendee  had  mctde  applications  to  the  dock  department 
—  it  is  without  consideration,}  A  written  agreement,  under  seal,  made 
between  two  parties  who  had  filed  applications  with  the  dock  department  of 
the  city  of  New  York  for  a  lease  of  the  same  pier,  by  the  terms  of  which 
one  of  such  parties  assumed  to  sell  to  the  other  all  his  riffht,  title  and 
interest  in  and  to  such  pier  and  all  his  claim  upon  the  dock  department  of 
the  city  of  New  York  in  respect  thereto  and  any  lease  thereof,  in  considera- 
tion of  a  certain  sum  of  money,  to  be  paid  annually  thereafter  for  a  period  of 
ten  years,  is  not  enforcible  against  the  vendee,  as  the  filing  of  the  application 
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with  the  department  of  docks  did  not  yest  in  either  of  the  parties  any  prop- 
erty right  or  interest  in  the  pier  wliich  would  furnish  a  oonsideration  for 
the  yendee's  promise.    Coysblt  t.  Tbbminal  Warehouse  Co d2 

6. An  agreement  notiobidcUa  city  auction  eale  i$  againet  putHic  policy.'] 

Where  it  appears  that  the  dock  department  intended  to  dispose  of  the  lease 
at  public  auction  to  the  highest  bidder,  an  oral  afijeement  made  between 
two  applicants,  by  which  one  of  them  agreed  that,  i?  the  other  party  would 
abancfon  his  endeavor  to  secure  the  pier,  the  former  party  would  pay  to  him 
any  bonus  which  he  might  be  obliged  to  pay  in  order  to  obtain  another  pier, 
is  void  as  against  public  policy.    Id. 

7. A  pleading  must  eoter  the  cauee  cf  action  proved  ]    Semble,  that  in  an 

action  brought  to  recover  upon  the  written  agreement  mentioned  in  the  first 
paragraph,  the  plaintiffs  would  not  be  entitled  to  recover  upon  the  oral  agree* 
ment  mentioned  in  the  second  paragraph.    Id. 

8. Right  of  a  mortgagee  of  a  leasehold  to  pay  the  rent  tohieh  the  tenanfs 

assignee  ha^s  assumed  and  to  sue  the  assignee  therefor.]  Where  a  lease  for  a 
term  of  twenty-one  years  contains  a  covenant  obligating  the  lessee  and  its 
assignee  to  pay  a  stipulated  rent  and  the  taxes  ass^sed  upon  the  premises 
dunn^  the  term  of  the  lease,  and  authorizes  the  lessor  to  re-enter  in  case  of 
a  breach  of  said  covenant,  a  mortgagee  of  the  leasehold  interest,  in  the  event 
of  the  failure  of  an  assignee  of  the  lease,  who  took  the  same  subject  to  the 
"rents,  covenants,  conditions  and  provisions  therein,"  and  also  subject  to 
the  mortgage,  to  pay  the  rent  and  taxes  in  compliance  with  the  covenant, 
may  pay  such  rent  and  taxes  and  then  maintain  an  action  against  the 
assignee*  to  recover  the  amount  so  paid.     Dunlop  «.  James 71 

9. Basis  of  such  rig/it.]    Such  right  is  not  based  upon  any  contract 

relation  between  the  mortgagee  and  the  assignee  of  the  lease,  but  rests  upon 
the  mortgagee's  right  to  protect  his  interest  in  the  estate.    Id. 

10. Lease  reserving  the  rent  accruing  after  the  lessoi^s  death  to  his  widow 

—  it  gives  her  no  right  of  action  therefor.]  A  provision  in  a  lease  tliat,  in 
the  event  of  the  death  of  the  lessor  before  the  expiration  of  said  lease,  the 
rent  for  the  unexpired  term  shall  be  paid  to  the  lessor's  wife,  who  was  not 
a  party  to  the  lease,  and  who.  so  far  as  appeared,  gave  no  consideration  for 
the  promise,  is  invalid  and  will  not  support  an  action  by  the  widow  for  rent 
accruing  after  the  testator's  death.    Pkiestbe  v.  Hohloch 256 

11. The  rent  passes  to  the  heirs  of  the  lessor  dying  intestate.]    Where 

the  lessor  dies  intestate  the  right  to  such  rents  vests  in  his  heirs  at  law,  and 
his  administrator,  as  such,  has  no  interest  therein.    Id. 

LEASE: 

See  Landlord  akd  Tekant. 

LEGACY: 

See  Will. 

LEGISLATUBE  —  Powers  of 

See  Constitutional  Law. 

LIBEL  —  Discontinuance  of  an  action  for  libel — a  stipulation  by  thsplaintiff 
not  to  bring  another  action,  not  required  as  a  condition  thereof]  1.  Where,  on 
a  motion  to  discontinue  au  action  of  libel  on  the  calendar  at  a  Trial  Term, 
it  appears  that  no  riehts  of  the  defendant  will  be  injuriously  affected  by 
such  discontinuance,  tne  court  has  no  power  to  require  the  plaintiff,  ns  a 
condition  of  the  discontinuance,  to  file  a  stipulation  not  to  bring  another 
action  for  the  same  cause.    Kilmer  v.  Evening  Herald  Co 291 

2.  When  an  additional  aUowance  is  properly  imposed.]    The  court  may, 

however,  require  the  plaintiff  to  pay  to  the  defendant  an  extra  allowance  of 
^5,  where  it  appears  that  the  complaint  demanded  iudrment  for  $25,000 
and  that  the  questions  presented  were  difficult  and  called  for  more  than  ordi- 
nary investigation  in  preparation  for  trial.    Id. 

8. A  justification  of  one  of  several  alleged  libelous  charges  is  go.d  as 

against  a  demurrer.]    Where  the  complaint  in  an  action  of  libel  sets  forth 
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several  independent  alleged  libelous  charges,  the  justification  of  a  single  one 
of  such  libelous  charges  is  sufficient  to  sustain  the  answer  as  against  a 
demurrer.    Baldwin  v.  Gbnuno 271 

4.  It  must  be  at  broad  as  the  libel.]    The  justification  of  a  charge  must 

be  as  broad  as  the  charge  itself.    Id. 

LIOEKSS —  To  aeU  milk  ^penalty  for  holding  oneee^fout  ae  having  a  lieenee 
toithout  Jiaving  it  or  after  it  hoe  expired  —  when  not  incurred.]  1.  The  board 
of  health  of  the  citv  of  Gloversvilie  adopted,  pursuant  to  law,  the  follow- 
ing  regulation:  "All  yenders  of  milk  shall  register  their  names  with  the 
cleric  of  the  board,  who  shall  issue  to  them  a  certificate  of  authority  to 
sell  milk,  under  his  hand  and  seal.  Every  person  so  authorized  to  sell  shall 
place  in  a  conspicuous  place  on  both  sides  of  his  milk  wagon  or  sleigh  the 
number  of  the  license.  Milk  tickets  shall  be  used  but  once.  The  certifi- 
cates issued  as  above  shall  continue  in  force  one  year  from  the  date  of 
issue.  Ever^  person  who  holds  himself  out  as  possessing  such  certificate 
without  havmg  taken  out  the  same,  or  after  the  same  has  been  revoked,  or 
has  expired,  shall  be  liable  to  a  penalty  of  ten  dollars."  A  person  engaged 
in  vending  milk  in  the  city  obtained  a  certificate  of  authority  from  the  city 
board  of  health  and  placed  the  number  of  the  certificate  in  metal  figures  on 
the  front  end  of  the  dashboard  of  his  milk  wagon.  When  the  certificate  of 
authority  expired  the  milk  vender  refused  to  register  his  name  with  the  clerk 
of  the  board  of  health  and  procure  a  new  certificate  of  authority,  contend- 
ing that  such  a  certificate  was  not  necessary.  He  also  had  his  wagon 
repainted,  the  metal  figures  being  painted  over  with  the  rest  of  the  wagon. 
Held,  that  the  milk  vender  was  not  liable  for  the  penalty  imposed  by  the 
regulation,  as  such  penalty  was  directed  only  against  a  person  who  held 
himself  out  as  possessing  a  certificate,  without  having  taken  out  the  same  or 
after  the  same  had  been  revoked  or  had  expired. 

City  of  Qlovbrsville  v.  Ends 836 

2. Authority  to  cut  wood.]    The  liability  of  a  purchaser  from  the 

vendees  in  a  contract  for  the  sale  of  a  wood  lot,  of  timber  growing  thereon, 
for  a  refusal  to  stop  cutting  such  timber  in  obedience  to  a  notice  given  bv 
the  vendor  after  the  vendees  had  surrendered  the  contract  to  him,  considered. 

Smith  v.  Morse 818 

To  sell  liquor. 

See  Intoxicating  Liquor. 

LIEK — Absi  lute  deed  held  to  be  a  mortgage  — judgment  creditor's  lien .  J  Where 
an  absolute  deed  is  held  to  be  a  mortgage,  a  judgment  creditor  of  the 
grantor  should  be  adjudged  to  have  a  lien  upon  the  premises  subject  to  the 
mortgage.    Lazarus  v.  Rosenberg 105 

Of  a  municipal  aMessment. 

See  Municipal  Corporation. 

LIFE  ESTATE —  Corporation  —  issue  of  stock  paid  for  out  of  surplus  earn- 
in  s  —when  it  goes  to  a  life  tenant  and  when  to  remaindermen.]  1.  A  corpo- 
ration having  a  surplus  of  accumulated  profits  may,  within  the  limits  of 
good  faith,  either  distribute  it  as  dividends  or  retain  it  and  convert  it  into 
capital.  The  substance  and  intent  of  the  action  of  the  corporation,  as  evi- 
denced by  its  treatment  of  the  surplus  and  its  resolutions  in  issuing  new 
stock  against  such  surplus,  will  be  considered  by,  if  it  does  not  control,  the 
courts  in  deciding  whether  or  not  the  new  stock  is  dividend,  and  hence 
inc  )me  belonging  to  a  life  tenant. 

If  the  c  )rporation  pays  money  or  issues  stock  as  a  distribution  of  profits  it 
will  ordinarily  go  to  the  life  tenant,  but  if  it  issues  stock  as  capital  and 
appropriates  ils  surplus  as  an  increase  of  the  capital  stock,  such  issue  will  be 
held  to  inure  to  the  benefit  of  the  remaindermen. 

A  testator,  who  left  surviving  him  a  widow,  a  son  and  three  daughters, 
gave  his  residuary  estate  to  his  wife  during  her  life  with  the  reraain<ier  to 
his  four  children  equally.  Included  in  the  residuary  estate  were  sixty  shares 
of  the  capital  stock  of  a  corporation,  which  had  a  capital  stock  of  $40,000, 

App.  Div.— Vol.  LXX.        43 
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and  for  many  years  prior  to  the  death  of  the  testator  had  allowed  its  earn- 
ings to  accumulate.  At  the  time  of  the  testator's  death  the  accumulated 
surplus  amounted  to  $289,841.88,  which  surplus  was  then  permanently 
invested  in  the  business  of  the  corporation.  After  the  testator's  death,  and 
during  the  lifetime  of  the  widow,  the  corporation  declared  and  paid  frequent 
cash  dividends  upon  the  stock.  It  also  issued  two  thousand  one  hundred 
shares  of  additional  stock  and  divided  two  thousand  of  them  among  its  stock- 
holders, who  paid  nothing  therefor.  The  agreement  of  the  stockholders  con- 
senting to  the  issue  of  the  additional  stock  and  the  action  of  the  trustees  of 
the  corporation  directing  its  issue  denominated  the  transaction  as  an  "  increase 
of  ctipital  stock."  At  the  time  the  additional  stock  was  issued,  the  accumu- 
lated surplus  of  the  corporation  amounted  to  $443  080.57.  A  few  days  before 
the  issue  of  such  stock  the  corporation  paid  to  its  stockholders  $80,000  in 
cash,  declaring  such  payment  to  be  a  dividend. 

Eield,  that  the  additional  shares  were  intended  to  be  and  were  issued  to  rep- 
resent an  accretion  to  the  permanent  working  capital  of  the  corporation  and 
did  not  constitute  a  dividend  of  income;  that,  for  this  reason,  the  three  hun- 
dred additional  shares  apportioned  to  the  testator's  estate  belonged  to  the 
remaindermen  and  not  to  the  life  tenant. 

Chester  v.  Buffalo  Car  Mfg.  Co 448 

2. TYust  eitaU  —  odsesimenU  made  during  a  l\fe  estate  charged  against 

the  principal.]  An  assessment  for  sewers  and  pavements  made  during  the 
continuance  of  a  life  estate  is  properly  charged  against  the  principal  of  a 
trust  fund.    Peltz  v.  Learned 812 

LIFE  INSXTBANCB : 

JSee  Insurance. 

LIMITATION'  OF  ACTION—  WTtat  does  not  suspend  its  operation— 
claim  against  tfie  Buffalo  Asylum  for  w>rk  and  materUus —  it  might  hate  been 
presented  to  the  Btate  Board  of  Audit]  1.  The  operation  of  the  Statute  of 
Limitations  upon  a  claim  against  the  State  of  ^ew  York,  for  woric  per- 
formed and  material  furnish^  under  written  contracts  with  the  managers  of 
the  Buffalo  Asylum,  between  1871  and  1877,  was  not  suspended  by  the 
commencement,  in  1878,  of  a  proceeding  by  mandamus  against  the  managers 
of  the  Buffalo  Asylum  to  compel  them  to  measure  stone  furnished  under 
the  contracts,  as  that  proceeding  was  not  a  proceeding  or  suit  affainst  the 
State  of  New  York  or  a  necessary  step  preliminary  to  bringing  the  matter 
before  the  State  Board  of  Audit  of  the  State  of  New  York,  the  body  which 
then  had  jurisdiction  of  such  claims. 

The  fact  that  the  claim  was  payable  out  of  the  appropriations  for  the  con- 
struction of  the  asvlum  and  that  this  fund  was  placed  practically  in  charge 
of  the  managers,  did  not  operate  to  deprive  the  claimant  of  the  right  to  have 
his  claim  adjudicated  by  the  State  Board  of  Audit.  The  running  of  the 
statute  against  the  claim  was  not  suspended  by  an  action  brought  by  the 
State  against  the  original  claimants  or  by  an  action  brought  by  the  original 
claimants  against  the  State,  which  actions  apparently  related  to  the  con- 
tracts  upon  which  the  claim  was  based,  but  in  neither  of  which  the  claim 
was  litigated  or  directly  involved.    Bisbell  o.  State  of  New  York 288 

2. What  statute  conferring  jurisdiction  on  the  Board  of  Claims  gives  a 

reasonable  time  for  tlie  presentation  of  a  claim.]  Chapter  60  of  the  Laws  of 
1884,  which  took  effect  Idarch  25, 1884,  and  remedied  the  omission  of  chapter 
205  of  the  Laws  of  1888  (abolishing  the  Board  of  Audit  and  creathig  the 
Board  of  Claims)  to  give  the  Board  of  Claims  jurisdiction  to  determine 
certain  claims  which  had  accrued  prior  to  the  passage  of  that  act,  by 
authorizing  the  court  to  adjudicate  such  claims,  provided  they  should  oe 
filed  on  or  before  July  1,  1884,  allows  a  reasonable  time  for  the  presentation 
of  a  claim  which  had  accrued  five  years,  nine  months  and  twenty-five  days 
prior  to  the  passage,  of  the  act  of  1888. 

Semhle,  that  if  there  had  been  no  provision  in  the  act  of  1884  limiting  the 
time  in  which  the  claim  should  be  filed,  the  Statute  of  Limitations  would 
run  against  the  claim  in  two  months  and  five  days  after  the  act  of  1884  went 
into  effect. 
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Chapter  254  of  the  Laws  of  1805,  authorizing  the  Board  of  Claims  to 
adjudicate  the  claim  in  question,  does  not  prevent  the  operation  of  the  six 
years'  Statute  of  Limitations. 

Semble,  that  a  statute  attempting  to  effect  such  a  result  would  be  uncon- 
stitutional.   Id, 

8. U9ury  —  recovery  of,  where  paper  u  discounted  by  a  naiumal  hank — 

wTien  the  Statute  of  Limitatiom  begine  to  run.]  Where  a  national  bank  dis- 
counts a  note  for  a  customer,  retaining  as  tne  discount  an  excessive  rate 
of  interest,  and  on  the  maturity  of  the  note  the  customer  pays  the  exces- 
sive discount  in  cash  and  executes  a  renewal  note  for  the  same  amount, 
and  this  process  is  repeated  several  times,  each  actual  payment  constitutes  a 
usurious  transaction  within  the  meaning  of  section  5198  of  the  United  States 
Revised  Statutes,  which  provides  that  a  person  who  pays  an  excessive  rate 
of  interest  to  a  national  bank  may  maintain  an  action  to  recover,  "twice 
the  amount  of  the  interest  thus  paia,  from  the  association  taking  or  receiving 
the  same,  provided  such  action  is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occurred/' 

The  two  years'  Statute  of  Limitations  commences  to  run  from  the  date  of 
each  cash  payment  of  an  excessive  discount. 

Smith  v.  First  National  Bank 876 

4. W?ien  not  available  to  a  general  guardian  called  upon  to  account.'] 

A  proceeding  commenced  by  a  ward,  eighteen  years  after  attaining  her 
majority,  to  compel  her  former  general  guardian  to  account  for  moneys 
received  by  the  guardian  for  the  benefit  of  the  ward  is  not  barred  by  tne 
Statute  of  Limitations,  where  it  appears  that  the  guardian  never  filed  any 
inventory  or  annual  statement  or  rendered  any  account,  and  that,  until 
within  SIX  months  before  the  commencement  of  the  proceeding,  the  ward  did 
not  know  that  the  guardian  had  received  any  moneys  belonging  to  her,  and 
that,  during  the  period  which  had  elapsed  since  the  ward  had  attained  her 
majority,  the  guardian  had  made  no  repudiation  or  disclaimer  of  the 
guardianship  or  denial  of  the  receipt  and  retention  of  moneys  in  that 
capacity.    Matter  of  Sack 401 

5.  Execution  against  an  administrator  on  a  surrogate's  decree  after  the 

er:piration  of  five  years.]  Sections  1877  and  1878  of  the  Code  of  Civil  Proced- 
ure, which  provide  that  notice  of  an  application  to  the  court  for  leave  to  issue 
execution  on  a  final  judgment,  after  the  lapse  of  five  years  from  its  entry, 
must  be  served  personally  upon  the  adverse  party,  if  he  is  a  resident  of  the 
State,  are  applicable  to  a  decree  of  the  Surrogate's  Court  judicially  settling 
the  accounts  of  an  administrator.  The  five  years'  limitation  commences  to 
run  from  the  time  of  the  entry  of  the  decree  in  the  Surrogate's  Court,  and 
not  from  the  time  that  a  transcript  of  the  decree  is  dockets  in  the  county 
clerk's  office.    Pboplb  ex  rel.  Sackett  v,  Woodbury 416 

6.  Claim  for  services  rendered  and  disbursements  made  for  anotlier  — 

when  haired  by  the  Statute  of  Limitations.]  Ordinarily,  no  recovery  can  be 
had  against  a  decedent's  estate  for  services  rendered  by  the  claimant  to  the 
decedent,  and  disbursements  made  by  the  claimant  at  the  request  of  the 
decedent  more  than  six  years  prior  to  the  decedent's  death,  in  the  absence  of 
any  evidence  of  any  payment  or  of  the  existence  of  a  mutual,  open  and  cur- 
rent account.    Leahy  v.  Campbell 127 

7. The  statute  runs  from  the  date  of  rtference  of  the  claim.]    Upon  the 

reference  of  a  disputed  claim  against  a  decedent's  estate,  the  entry  of  the 
order  of  reference  is  deemed  the  date  of  the  commencement  of  the  action, 
for  the  purpose  of  the  application  of  the  Statute  of  Limitations,  and  the 
objection  that  the  statute  has>run  against  the  claim  may  be  raised  upon  the 
trial  when  the  ground  therefor  first  appears  from  evidence  offered  or  received. 
Id, 

8.  —  When  no  presumption  arises  that  the  services  were  gratuitous,] 
Where  it  is  found  that  the  claimant  was  the  business  representative,  confiden- 
tial agent  and  companion  of  the  decedent  and  that  his  duties  were  to  take 
care  of  the  decedent's  real  property,  secure  tenants,  collect  rents,  make  and 
attend  to  the  making  of  repairs,  select  and  purchase  materials,  pay  and  col- 
lect bills  and  to  wait  upon  and  attend  to  the  interests  of  the  decedent,  and  it 
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does  not  appear  that  the  claimant  was  related  to  the  decedent,  And  no  facts 
and  circumstances  are  shown  from  which  it  can  be  presumed  that  the  services 
were  rendered  or  the  disbursements  made  gratuitiously,  the  law  will  imply 
a  promise  on  the  part  of  the  decedent,  not  only  to  reimburse  the  claimant 
for  the  moneys  expended,  but  to  pay  the  reasonable  value  of  his  services.    Id. 

9.  In  theaue  of  an  agreement  to  make  the  claimant  the  heir  of  the 

decedent  the  statute  does  not  begin  to  run  btfs^re  tlie  latter' s  death.]  Where  it 
appears  that  the  decedent  agreed  to  compensate  the  claimant  for  his  services 
and  disbursements  by  making  him  his  sole  heir,  and  that  he  never  repu- 
diated such  aereement,  but  failed  to  perform  it  owing  to  the  fact  that  his 
death  was  bom  sudden  and  unexpected,  the  claimant  is  entitled  to  recover 
on  quantum  meruit  compensation  from  the  estate  for  his  services  and  dis- 
bursements, and  as  there  was  no  breach  of  the  agreement  until  the  decedent 
died  without  having  performed  it,  the  Statute  of  Limitations  is  not  a  bar 
to  his  right  to  recover  for  services  rendered  and  disbursements  made  more 
than  six  years  prior  to  the  decedent's  death.    Id. 

10.  Title  acquired  by  virtue  of  an  escheat  act  —  release  *'  subject  to  any 

right"  etc.]  Where  the  widow  of  a  deceased  owner  of  real  property 
acquires  title  thereto  under  an  escheat  act  of  the  Legislature,  by  the  terms  of 
which  the  release  by  the  State  is  •*  subject  to  any  ncht,  claim  or  interest  of 
any  purchaser,  heir  at  law  or  devisee,  or  of  any  creditor  by  mortgage,  judg- 
ment or  otherwise  in  the  said  real  estate,"  the  Statute  of  Limitations  does 
not  run  in  her  favor.    Fowler  v.  Manheiheb 56 

11.  —  Tax  —  chapter  908  of  1896  is  a  short  Statute  of  Limitations.]  The 
provision  of  the  Tax  Law  relative  to  the  effect  of  a  deed  executed  by  the 
Comptroller,  pursuant  to  a  tax  sale,  is  a  Statute  of  Limitations. 

Wallace  tj.  International  Paper  Co 898 

LiaXTOB.  SELLINO  —  Regulation  of 
See  Intoxicating  Liquor. 

LiaXTOR  TAX  CEB.TIFIGATE : 

See  Intoxicating  Liquor. 

LOAN—  With  coUateral. 
See  Contract. 

LT7KATIC: 

See  Insane. 

MANDAJCUS  —  Execution  against  an  administrator  on  a  surrogates  decree 
—  notice  to  the  administrator.]  1.  Where  an  administrator,  pursuant  to  the 
terms  of  a  decree  of  the  Surrogate's  Court  finally  settling  his  accounts,  pays 
into  the  Surrogate's  Court  the  distributive  share  of  one  of  the  next  of  kin 
supposed  to  be  dead,  and  after  the  lapse  of  more  than  five  years  after  the 
entry  of  the  decree  such  next  of  kin  appears  and  makes  applicntion  for 
leave  to  issue  execution  upon  the  decree  in  order  to  obtain  payment  of 
his  distributive  share,  the  surrogate  may,  in  his  discretion,  irrespective  of 
any  statutory  authority,  require  notice  of  the  application  to  be  served  upon 
the  administrator.    People  ex  rel.  Sackett  v.  Woodbury 416 

2. Peremptory  maiidamns  against  the  surrogate.]    A  peremptory  writ 

of  mandamus,  reouiring  the  issuing  of  an  execution  by  the  surrogate,  will 
not  be  granted  unless  his  refusal  lo  do  so  is  clearly  and  unmistakably  estab- 
lished.   Id. 

8. Revieio  by  mandamus.]    The  action  of  the  surrogate  in  refusing  to 

issue  the  execution  without  notice  to  the  administrator  cannot  be  reviewed 
by  mandamus.    Id. 

4. Wh^n  a  property  ovoiur  is  entitled  to  a  mandamus  to  compel  the  open- 
ing of  a  street.]  The  remedy  of  a  property  owner  who  has  been  assessed 
for  the  opening  of  a  street  which  has  not  been  actually  opened  is  to  pro- 
ceed by  mandamus  h^inst  the  city  authorities. 

Coleman  v.  City  op  New  York 218 

MAJtGIN'  —  Purchase  of  stock  on  margin, 
Ste  Principal  and  Agent. 
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KASKBTABLE  TinJB : 

See  Specific  Pebfobmaiice. 

PAGE. 

MASTER  AND  SE&VANT  —  Woffes  of  emplayeM  —  wJiat  plan  for  pension, 
insurance  and  endowment  does  not  create  claims  enjorcible  against  a  receiver  of 
a  partnership  —  what  is  necessary  to  establish  a  preference  of  wages  under  the 
Labor  Law — ''winding  up  of  the  business"  dsfiried.']  A  firm,  desiring  to 
share  a  portion  of  the  profits  of  the  business  with  its  employees,  adopted  a 
plan  known  as  the  "  Earnings  Division  Accounts,"  which  embraced  pension, 
insurance  and  endowment  features.  The  rules  and  regulations  governing 
the  respective  features  were  embodied  in  laws  called  respectively  the  Pen- 
sion  Law,  Insurance  Law  and  Law  of  Endowment.  Each  of  these  laws  con- 
tained the  following  provision:  ''It  is  distinctly  understood  that  all  and 
every  of  the  provisions  of  this  law  are  voluntary  on  behalf  of  said  house  of 
Alfred  Dolge,  and  that  this  law  does  not,  nor  does  any  of  the  provisions 
herein  contained,  confer  any  legal  right  or  create  any  legal  right  in  favor  of 
any  employee  of  said  house  mentioned  herein,  or  of  any  person  or  persons 
whomsoever,  nor  any  legal  liability  on  behalf  of  said  house  of  Alfred  Dolge, 
or  of  said  Alfred  Dolge,  either  in  law  or  in  equity."  The  preamble  to  the 
laws  stated  that  it  was  entirely  discretionary  with  the  firm  to  say  how  much 
of  the  net  earnings  of  the  business  should  be  set  aside  for  distribution 
among  the  employees. 

Upon  entering  the  service  each  employee  received  a  pass  book  conttiining 
a  copy  of  the  preamble  and  the  various  laws.  Each  year  the  pass  book  was 
called  in  and  the  amount  to  which  the  employee  was  entitled  entered  therein. 

After  the  plan  had  been  in  existence  for  some  time  the  firm  was  dissolved 
and  a  permanent  receiver  was  appointed.  No  fund  hud  been  set  apart  out 
of  the  assets  of  the  business  for  the  payment  of  the  amounts  entered  in  the 
pass  books. 

Held,  that  the  employees  did  not  have  a  valid  claim  against  the  receiver  for 
the  amounts  credited  to  them  in  the  pass  books; 

That  the  crediting  of  such  amounts  in  the  pass  books  did  not  create  a  valid 
gift  thereof,  and  that  the  facts  did  not  sustain  the  contention  that  they  repre- 
sented wages; 

That,  assuming  that  such  amounts  did  represent  waees  which  the  employees 
had  contributed  to  the  business,  the  claims  of  the  employees  for  such  amounts 
would  not  be  entitled  to  a  preference  under  section  8  of  the  Labor  Law  (Laws 
of  1897,  chap.  415),  providing  that,  upon  the  appointment  of  a  receiver  of  a 
partnership,  the  wages  of  the  employees  of  the  partnership  shall  be  pre- 
ferred to  every  other  debt  or  claim,  as  the  wages  so  contributed  lost  their 
character  as  such  by  the  contribution  and  became  mere  claims  for  money 
loaned; 

That  the  words  "  winding  up  of  the  business,'*  used  in  the  Insurance  and 
Endowment  Laws,  referred  to  a  voluntary  winding  up  of  the  business. 

DOLOE  V.  DOLGB 517 

Injury  to  a  sercant  through  negligence. 

See  Negligence. 

MEASURE  OF  DAMAGES  : 

See  Damages. 

MILK  —  License  to  stll  —penalty  for  holding  oneself  out  as  having  a  license. 
See  License. 

MILL  —  L'lw  relating  to. 

See  Riparian  Rights. 

MORTGAGE  —  Arrangement  between  a  third  mortgagee  and  the  holders  of  t?ie 
first  and  second  mortgages  for  a  certain  disposition  of  the  rents  — a  receiver 
appointed  tlureafter  at  the  instance  of  the  third  mortgagee  without  notice  wiU 
be  compelled  to  dispose  of  them  in  the  same  way  —  Jiowfar  the  act  of  the  attorney 
binds  the  client.]  1.  An  action  having  been  brought  to  foreclose  a  third 
mortgaire  upon  certain  property,  the  first  and  second  mortgagees,  who  were 
not  parties  to  the  action,  entered  into  negotiations  with  the  third  mort- 
gagee's attorney  respectintr  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  property.    The  negotiations  resulted  in  an  agreement  that  the 
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mortgagor  should  execute  an  assignment  of  the  rents  to  the  third  mortgagee 
and  Uiat  the  rents  should  be  applied  in  the  manner  set  forth  in  the  assign- 
ment. After  the  assignment  of  the  rents  had  been  executed  by  the  mctrt- 
gagor  and  while  the  first  and  second  mortgagees  supposed  that  the  rents 
were  being  collected  under  the  assignment,  the  third  mortgagee,  without 
notice  to  the  first  and  second  mortgagees,  obtained  an  order  appointing  a 
receiver  of  the  rents  and  profits  of  the  mortgaged  premises. 

Held,  that  the  first  and  second  mortgagees  were  entitled  to  intervene  in 
the  action  brought  by  the  third  mortgagee  and  to  obtain  an  order  directing 
the  receiver  of  the  rents  and  profits  to  apply  the  money  collected  by  him  in 
the  manner  stipulated  in  the  assignment  or  the  rents; 

That,  assummg  that  the  attorney  for  the  third  mortgagee  liad  no  authority 
to  make  a  binding  arrangement  as  to  the  application  of  the  rents  collected, 
he  had  actual  knowledge  that  the  first  and  second  mortgagees  were  taking 
steps  to  secure  their  rights  in  connection  with  the  rents,  and  that  such  knowl- 
edge was  imputable  to  the  third  mortgagee; 

That,  under  such  circumstances,  the  third  mortgagee  could  not  defeat  the 
superior  rights  of  the  first  and  second  mortgagees  in  the  rents,  by  procuring 
the  pointment  of  a  receiver,  without  notice  to  them. 

Bradley  .&  Curbier  Co.  «,  Hopmann 77 

2. Landlord  and  tenant  —  right  of  a  mortgagee  of  a  leasehold  to  pay  the 

rent  which  the  tenant's  assignee  has  assumed  and  to  sue  tlie  assignee  therefor  J\ 
Where  a  lease  for  a  term  of  twenty -one  years  contains  a  covenant  obligating 
the  lessee  and  its  assignee  to  pay  a  stipulated  rent  and  the  taxes  assessed  upon 
the  premises  during  the  term  of  the  lease,  and  authorizes  the  lessor  to  re-enter 
in  case  of  a  breach  of  said  covenant,  a  mortgagee  of  the  leasehold  interest, 
in  the  event  of  the  failure  of  an  assignee  of  the  lease,  who  took  the  same 
subject  to  the  **  rents,  covenants,  conaitions  and  provisions  therein,"  and  also 
subject  to  the  mortgage,  to  pay  the  rent  and  taxes  in  compliance  with  the 
covenant,  may  pay  such  rent  and  taxes  and  then  maintain  an  action  against 
the  assignee  to  recover  the  amount  so  paid.    Dunlop  «.  Ja3CE8 71 

3. Basis  of  such  right. '[    Such  right  is  not  based  upon  any  contract 

relation  between  the  mortgagee  and  the  assignee  of  the  lease,  but  rests  upon 
the  mortgagee's  right  to  protect  his  interest  in  the  estate.    Id. 

4. Specific  legacy  ofAA,  gift  of  two  mortgages,  one  held  bv  the  testator 

at  his  death  and  the  other  directed  b^  him  to  be  purchased  by  the  executors, 
will  both  be  treated  as  specific  legacies  in  order  to  carry  out  the  testator's 
intention.    Cammann  «.  Whittleset 598 

6. Absolute  deed  held  to  be  a  mortgage  — Judgment  creditor's  lien  ]    Where 

an  absolute  deed  is  held  to  be  a  mortgage,  a  judgment  creditor  of  the  grantor 
should  be  adjudged  to  have  a  lien  upon  the  premises  subject  to  the  mort. 
gage.    Lazarus  v.  Rosekbero 105 

MOTION  AND  OBBEB  —  Deductions  made  by  an  affiant  from  papers  trJach 
he  fails  to  jyroduce  luive  no  probative  force  —  such  deductions  presumed  to  be 
from  a  paper  not  produced  and  not  from  the  oral  statements  of  a  party. 

See  Burns  v.  Boland 555 

MUNICIPAL  OOKVOBJlTLOS  —  Contract  to  erect  a  dty  building  — obli- 
gation of  a  sub-contractor  as  to  work  covered  by  the  plans  but  not  by  the  specific 
cations  of  the  principal  contract  — provision  that  anything  mentioned  in  one 
should  be  deemed  to  be  included  in  tJie  other — provision  for  a  r^erence  of  dis- 
putes to  the  architects  —  a  provision  of  the  principal  contract  as  to  extra  work, 
not  applicable  to  the  sub-contract  —  a  provision  as  tofoUowing  the  direction  of 
the  commissioner  of  public  works  as  to  changes  —  r^ection  of  proof  that  tJie  sub- 
contractor had  the  dty  plans  and  specifications  —  token  a  rrformation  o*  the  con- 
tract sJiould  be  asked  for.]  1.  The  firm  of  Dawson  &  Archer  obtained  a  con- 
tract for  the  erection  of  the  new  criminal  court  buildinff  in  the  city  of  New 
York.  The  plans  and  specifications,  which  were  made  a  part  of  the  con- 
tract, provided  for  a  cellar,  a  basement  and  four  stories  above  the  basement. 
The  basement  rested  on  the  solid  earth  on  one  side  of  the  building,  but 
on  the  other  sides  of  the  building  it  was  supported  by  pillars  and  beams. 
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The  plans  indicated  that  terra  cotta  arch  blocks  were  to  be  set  between  the 
iron  beams  of  the  basement,  but  the  specifications,  as  well  as  the  principal 
contract  for  the  erection  of  the  building,  expressly  excepted  the  "ground 
floors"  from  that  work.  The  specifications  clearly  indicated  that  the  term 
"ground  floors"  meant  the  basement. 

Dawson  &  Archer  sublet  the  flre  proof  work  to  one  Isaacs  by  a  contract  by 
which  the  sub-contractor  agreed,  among  other  things,  to  "Furnish  and  set 
between  the  iron  beams  on  all  floors  (except  ground  floors),  also  in  top  story 
ceilings  and  roof,  best  approved  terra  cotta  arch  blocks  8  inches  deep."  The 
sub-contract  contained  an  agreement  to  do  tJie  work  in  conformity  with  the 
specifications  and  drawings  made  by  the  architects,  but  it  did  not  definitely 
appear  whether  the  reference  to  the  specifications  referred  to  the  city  sped- 
fications  or  to  those  contained  in  the  sub-contract.  Isaacs  refused  to  set  terra 
cotta  arch  blocks  between  the  iron  beams  of  the  basement  floor,  but  subse- 
quently did  the  work  under  the  express  direction  of  Dawson  &  Archer. 

In  an  action  brought  by  Isaacs  against  Dawson  &  Archer  to  recover  the 
value  of  such  work,  it  was 

Held^  that,  assuming  that  the  reference  to  the  specifications  contained  in 
the  plaintiff's  contract  referred  to  the  city  specifications,  such  contract  did 
not  require  him  to  furnish  or  set  terra  cotta  arch  blocks  between  the  iron 
beams  of  the  basement  floor; 

That  a  clause  in  the  sub-contract  providing,  "  Should  any  dispute  arise 
respecting  the  true  construction  or  meaning  of  the  said  drawings  or  specifica- 
tions, the  same  shall  be  decided  bv  said  arcnitects  and  their  d^sion  shall  be 
final  and  conclusive."  had  no  application  to  the  case,  as  the  dispute  related 
to  the  construction  of  the  contract  and  not  to  the  construction  of  the  draw- 
ings or  specifications; 

That  a  provision  in  the  city  specifications  to  the  effect  that  the  specifica- 
tions, plans  and  drawings  were  intended  to  mutually  explain  each  other,  and 
that  anything  mentions  or  referred  to  in  one  and  not  shown  on  the  other, 
and  vice  versa,  were  to  be  deemed  included  in  both,  was  inapplicable,  as  the 
plaintiff  only  contracted  to  execute  that  portion  of  the  plans  and  specifica- 
tions which  was  expressly  embraced  in  the  sub-contract; 

That  the  provisions  of  the  city  specifications  with  reference  to  the  formali- 
ties to  be  observed  with  respect  to  claims  for  extra  work,  were  designed  to 
protect  the  city  against  the  principal  contractors,  and  were  not  binding  upon 
the  sub-contractor; 

That  a  provision  of  the  sub-contract  requiring  the  plaintiff  to  deviate 
therefrom  by  omitting  work  or  doing  extra  work  when  directed  by  the  com- 
missioner of  public  works  or  the  architects,  and  in  such  a  case  providing  for 
a  deduction  from  the  contract  price  or  extra  pay  as  the  case  might  be,  did 
not  preclude  the  defendants  from  doing  the  extra  work; 

That  the  refusal  of  the  court  to  aUow  the  defendants  to  show  that  the 

Slaintiff  had  the  city  plans  and  specifications  when  he  contracted  with  them 
id  not  constitute  a  reversible  error. 

Semble,  that  if  it  was  the  intention  of  the  parties  to  include  the  basement 
floor,  the  defendants  should  have  pleaded  the  facts  and  asked  for  a  reforma- 
tion of  the  contract.    Isaacs  v,  Dawson 283 

2. New  York  city  street — right  cf  the  city  while  it  remains  unopened 

to  maintain  a  dumping  hoard  thereon.']  Chapter  697  of  the  Laws  of  1887,  as 
amended  by  chapter  272  of  the  Laws  of  1888  and  chapter  257  of  the  Laws 
of  1889,  which  vested  in  the  board  of  the  department  of  docks  in  the  city  of 
New  York  authority  to  establish  the  boundary  lines  of  Exterior  street  afonff 
a  portion  of  the  East  river  and  authorized  the  board  of  street  opening  and 
improvement  to  institute  proceedings  to  acquire  the  necessary  lands,  pro- 
vided that  the  street  should  be  laid  out  as  provided  by  the  plan  adopted  by 
the  dock  department,  "and  the  same  shall  be  the  sole  plan  according  to 
which  any  wharf,  pier,  bulk-head,  basin,  dock  or  slip  or  afiy  wharf,  structure 
or  superstructure  shall  thereafter  be  laid  out  or  constructed  in  that  part  of 
the  water  front  included  in  and  specified  upon  said  plan,  and  from  the  time 
of  the  adoption  thereof,  no  wharf,  pier,  bulk-head,  basin,  dock  or  slip,  nor 
nny  wharf  structure  or  superstructure  shall  be  laid  out,  built  or  rebuilt  in 
thrit  part  of  the  water  front  aforesaid,  unless  in  accordance  with  such  plan. 
Excepting,  nevertheless,  that  the  board  of  the  department  of  docks  may 
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build  or  rebuild,  or  license  the  building  or  rebuilding  of  temporary  wharf 
structures  or  superstructures  to  continue  and  remain  for  a  time  not  longer 
than  until  the  construction  of  said  Exterior  street  shall  be  begun,  all  such 
licenses  to  be  then  determined  without  any  right  to  damages  or  compensation 
in  favor  of  the  licenses*.**  A  plan  of  the  street  was  adopted  by  the  dock 
department  and  the  lands  necessary  for  the  street  were  acquired  by  eminent 
domain.  Nothing  has  been  done  by  the  city  to  open  or  grade  the  street  and 
it  has  never  been  opened  for  public  use  and  exists  only  upon  r&P^^r,  except 
so  far  as  the  city  has  made  use  of  a  part  of  the  land  so  acquired  for  its  own 
purposes.  Prior  to  the  condemnation  of  the  land  the  board  of  dock  commis- 
sioners passed  a  resolution  authorizing  the  street  cleaning  department  to 
erect  and  maintain  a  dumping  board  on  the  land  taken  for  the  purposes  of 
the  street  and  this  dumping  board  has  since  been  maintained. 

Held,  that  as  lon^  as  the  street  remained  unopened,  the  department  of  docks 
had  the  right,  unaer  the  exception  contained  in  the  act  of  1887,  to  permit 
the  maintenance  of  a  dumping  board  upon  the  land  taken  for  the  purposes 
of  the  street.    Coleman  v.  City  op  New  York 218 

8.  When  a  property  owner  is  entitled  to  a  mandamus  to  compel  the 

opening  of  the  street."]  Semble,  that  the  remedy  of  a  property  owner,  who 
had  been  assessed  for  the  opening  of  the  street,  was  by  mandamus  pro- 
ceedings to  compel  the  city  authorities  to  lay  out  the  street.    Id, 

4.  Right  to  maintain  t?ie  dumping  board  after  the  street  is  o])en€d.'\ 

Qu(Bie,  whether  the  city  would  have  a  right  to  maintain  the  dumping 
board  on  the  dock  after  the  street  had  been  actually  opened.    Id, 

5.  Assessment  on  real  property  in  the  city  of  New  York  for  a  street  open- 
ing—  when  it  becomes  a  lien — breach  of  a  covenant  against  incumbtanees.] 
February  25,  1898,  the  Supreme  Court,  upon  the  presentation  of  the  report 
of  commissioners  of  estimate  and  assessment  appointed  in  a  proceeding  to 
open  a  street  in  the  city  of  New  York,  made  an  order  confirming  the  report 
in  respect  to  the  awards  of  damn^es  and  sent  it  back  to  the  commissioners 
with  directions  to  assess  two  specified  lots  separately,  and  also  not  to  exceed 
one-half  the  tax  valuation  of  1896  in  determining  the  assessment  for  benefits. 
The  city  of  New  York  alone  appealed  from  the  order,  and  its  appeal  was 
only  from  the  provision  thereof  relating  to  the  tax  valuation  of  1896. 

December  8,  1899.  the  Appellate  Division  reversed  the  portion  of  the  order 
appealed  from  and  ordered  that  in  all  other  respects  the  report  of  the  com- 
missioners be  confirmed.  A  property  owner  took  an  appeal  from  this  order 
to  the  Court  of  Appeals,  which  court,  May  1,  1900,  affirmed  the  order  of  the 
Appellate  Division.  May  14,  i900,  the  order  of  the  Court  of  Appeals  was 
made  the  order  of  the  Supreme  Court.  July  18,  1900,  the  commissioners  of 
estimate  and  assessment  filed  an  "amended  and  supplemental  report,**  stat- 
ing that  they  had  assessed  the  two  specified  lots  separately.  This  report  was 
confirmed  August  15, 1900.  and  on  October  4,  1900,  the  lists  of  assessments 
were,  for  the  first  time,  entered  with  the  collector  of  assessments  in  arrears, 
in  pursuance  of  the  statute. 

December  8.  1900,  an  assessment  levied  upon  property  affected  by  the  pro- 
ceeding (but  not  one  of  the  two  lots  as  to  which  the  report  had  been  sent  back 
to  the  commissioners)  was  paid  by  a  person  to  whom  such  propeity  had 
been  conveyed  on  January  23.  1900,  by  a  deed  containing  a  covenant  against 
incumbrances. 

Held,  as  under  sections  159,  986  and  1017  of  the  Greiter  New  York  charter 
(Laws  of  1897,  chap.  37y)  the  report  was  not  wholly  confirmed  until  August 
15,  1900,  that  the  assessment  was  not  a  lien  upon  the  property  in  question  at 
the  time  the  conveyance  was  made; 

That  consequently  there  had  been  no  breach  of  the  covenant  against 
incumbrances,  and  that  the  grantee  was  not  entitled  to  recover  the  amount 
of  the  assessment  from  the  grantor.    Real  Estate  Corporation  v.  Harper.     64 

6.  Buffalo  grade  crossing  commission — power  of  to  alter  the  genei'al 

plan  —  exercise  of  t?ie  police  power  in  i emoting  grade  crossings  —  impairment 
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of  contracU.]  Section  6  of  the  Buffalo  Grade  Crossing  Act  (Laws  of  1888, 
chap.  845),  as  amended  by  ctiapter  853  of  the  Laws  or  1802,  authorized  the 
commissioners  to  adopt  a  general  plan  of  the  work,  and,  from  time  to  time, 
to  alter,  amend  or  modify  the  same  as  to  any  detail,  but  prohibited  them 
from  adopting  a  general  plan  extending  beyond  the  one  theretofore  adopted, 
under  which  contract-s  haid  already  been  entered  into,  and  from  extending 
the  general  plan  adopted  by  them.  Pursuant  to  the  amended  section,  the 
commissioners  adopted  and 'filed  a  general  plan. 

Thereafter  they  proposed  to  change  such  general  plan  by  raising  a  portion 
of  the  Lehigh  Valley  railroad  above  the  grade  of  the  street  and  carrying  it 
upon  an  elevated  structure.  The  plan  mentioned  in  the  original  act  and 
the  plan  adopted  pursuant  to  the  amendment  of  1892  treated  of  the  portion 
of  the  railroad  affected  by  the  proposed  change,  but  neither  of  such  plans 
provided  for  raising  the  tracks  above  the  surface  of  the  street. 

Held,  that  the  commissioners  had  authority,  under  the  amendment  of 
1892,  to  make  the  proposed  change  in  the  general  plan; 

That  such  change  related  mcrelv  to  a  detail  of  the  general  plan  and  did 
not  constitute  an  extension  of  such  plan; 

That  to  extend  the  general  plan  meant  to  enlarge  its  scope  so  as  to  take  in 
streets,  crossings  or  territory  not  embraced  in  the  original  plan; 

That  the  Legislature,  in*^  the  exercise  of  the  police  power,  may  provide 
for  the  abolition  of  ^rade  crossings,  and  that  the  franchises  granted  to 
railroads  by  cities,  ana  contracts  entered  into  between  railroads  and  cities, 
are  subject  to  the  exercise  of  this  power; 

That  such  legislation  does  not  violate  the  constitutional  prohibition  against 
the  impairment  of  the  obligation  of  contracts  and  the  taking  of  property 
without  due  process  of  law.    Lehigh  Valley  R.  Co.  v.  Adam 427 

7. License  to  sell  milk  —  penalty  for  holding  oneself  out  as  luting  a 

license  loithout  ham ng  it  or  after  it  has  expired  —  when  not  incui^edl  The 
board  of  health  of  the  city  of  Gloversville  adopted,  pursuant  to  law,  the 
following  regulation:  *' All  venders  of  milk  shall  register  their  names  with 
the  clerk  of  the  board,  who  shall  issue  to  them  a  certificate  of  authoritv  to 
sell  milk,  under  his  hand  and  seal.  Every  person  so  authorized  to  sell  shall 
place  in  a  conspicuous  place  on  both  sides  of  his  milk  wagon  or  sleij^h  the 
number  of  the  license.  Ml  k  tickets  shall  be  used  but  once.  The  certificates 
issued  as  above  shall  continue  in  force  one  year  from  the  date  of  issue. 
Every  person  who  holds  himself  out  as  possessing  such  certificate  without 
having  taken  out  the  same,  or  after  the  same  nas  been  revoked,  or  has 
expired,  shall  be  liable  to  a  penalty  of  ten  dollars.'*  A  person  engaged  in 
vending  milk  in  the  city  obtained  a  certificate  of  authority  from  the  city 
board  of  health  and  placed  the  number  of  the  certificate  in  metal  figures  on 
the  front  end  of  the  dashboard  of  his  milk  wagon.  When  the  certificate  of 
authority  expired  the  milk  vender  refused  to  register  his  name  with  the  clerk 
of  the  board  of  health  and  procure  a  new  certificate  of  authority,  contending 
that  such  a  certificate  was  not  necessary.  He  also  had  his  wagon  repainted^ 
the  metal  figures  being  painted  over  with  the  rest  of  the  wa^on. 

HUl,  that  the  milk  vender  was  not  liible  for  the  penalty  imposed  by  the 
regulation,  as  such  penalty  was  directed  only  against  a  person  who  held  him- 
sell  out  as  possessing  a  certificate,  without  having  taken  out  the  same  or 
after  the  same  had  l^en  revoked  or  had  expired. 

City  of  Gloversville  tj.  Enos 826 

8.  Truit  estate  —  assessments  for  sewers  and  pavements  made  during 

a  life  estate  charged  against  the  principal  of  the  trust  fund.]  A  testator 
devised  certain  city  real  estate  to  a  trustee  in  trust  to  receive  the  income 
thereof  and  pay  the  same  over  to  his  daughter  during  her  life,  the  will  pro- 
viding that  at  the  death  of  the  daughter,  the  trustee  should  convey  the 
property  to  such  persons  as  the  daughter  might  appoint  by  her  last  will 
and  testament,  ana  that  in  the  event  of  her  failure  to  exercise  the  power  of 
appointment  the  property  should  pass  to  her  issue  then  living.  During  the 
continuance  of  the  trust  the  city  constructed  sewers  and  vitrified  brick 
pavements  along  the  streets  upon  which  the  various  parcels  of  real  esttite 
were  situated  and  levied  assessments  to  defray  the  expense  thereof  upon 
such  real  estate.  The  testator's  daughter  was  then  forty-four  years  old  and 
unmarried. 
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Held,  that  the  sewers  and  pavements  were  permanent  improvements,  and 
that,  in  view  of  the  peculiar  provisions  of  the  will  and  of  the  fact  that 
there  was  no  remainderman  in  existence,  the  entire  amount  of  the  assess- 
ments should  be  charged  against  the  principal  of  the  trust  estate. 

Peltz  «.  Learned 312 

9.  Designation  of  official  city  neiMpapers  —  the  president  of  the  com- 
mon council  in  a  city  of  tne  second  class  can  vote  only  in  case  of  a  tie  wte.] 
Under  section  14  of  the  charter  of  cities  of  the  second  class  (Laws  of  1898. 
chap.  182),  which  provides  that  "  the  president  may  vote  like  other  mem- 
bers of  the  common  council,  upon  all  resolutions  and  ordinances  submitted 
to  the  body  for  its  action  in  case  of  a  tie  vote,'*  the  president  of  the  common 
council  has  not  the  same  richt  as  aldermen  to  vote  upon  all  propositions,  but 
can  vote  only  in  case  of  a  tie  vote  upon  resolutions  and  ordinances. 

Section  29  of  the  charter,  relating  to  the  designation  of  the  official  news- 
papers, which  provides,  "each  member  shall  be  entitled  to  vote  for  one  of 
the  papers,"  does  not  give  the  president  of  the  common  council  e.Ypress 
authority  to  vote  upon  this  question  without  regard  to  the  existence  of 
a  tie  vote  thereon. 

Senible,  that  it  was  the  intention  of  the  Legislature  not  to  make  the  presi- 
dent of  the  common  oouncil  a  member  of  that  body  except  so  far  tis  specific 
functions  are  conferred  upon  him.    People  ex  RfcL.  Arous  Co.  v.  Brbsler.  294 

10. Agreement  to  purchase  the  vendor* s  right  in  a  New  York  city  pier, 

for  which  both  the  vendor  and  vendee  ?iad  made  applications  to  the  dock  depart- 
ment —  it  is  without  consideration,]  A  written  agreement,  under  seal,  made 
between  two  parties  who  had  filed  applications  with  the  dock  department 
of  the  city  of  New  York  for  a  lease  of  the  same  pier,  by  the  terms  of  which 
one  of  such  parties  assumed  to  sell  to  the  other  all  his  right,  title  and  interest 
in  and  to  such  pier  and  al.  his  claim  upon  the  dock  department  of  the  city  of 
New  York  in  respect  thereto  and  any  lease  thereof,  in  consideration  of  a 
certain  sum  of  money,  to  be  paid  annually  thereafter  for  a  period  of  ten  years, 
Is  not  enfordble  against  the  vendee,  as  the  filing  of  the  application  With  the 
department  of  docks  did  not  vest  in  either  of  the  parties  any  property  right  or 
interest  in  the  pier  which  would  furnish  a  consideration  for  the  vendee's 
promise     Coverly  v.  Terminal  Warehouse  CJo 82 

11. An  agreement  not  to  bid  at  a  city  auction  sale  is  against  publie  pdliey.  ] 

Where  it  appears  that  the  dock  department  intended  to  dispose  of  the  lease 
at  public  auction  to  the  highest  bidaer,  an  oral  agreement  made  between  two 
applicants,  by  which  one  of  them  agreed  that,  if  the  other  party  would  aban- 
don his  endeavor  to  secure  the  pier,  the  former  party  would  pay  to  him  any 
bonus  which  he  might  be  obliged  to  pay  in  order  to  obtain  another  pier,  is 
void  as  against  public  policy.    Id. 

12. Railroad  grade  crossing  —  the  right  of  an  abutting  owner  to  ease- 
ments of  light,  air  and  access  in  a  street  is  protected  by  the  Constitution — emi- 
nent domain.]  While  the  Legislature  has  the  power  to  provide  for  the 
abolition  of  grade  crossings  of  city  streets  by  steam  railroads,  still  the 
owners  of  property  abutting  upon  the  streets,  although  their  title  extends 
only  to  the  margin  thereof,  have  incorporeal  rights  of  li^ht,  air  and  access 
in  the  nature  of  easements  in  the  streets  themselves,  whicn  constitute  private 
property,  and  of  which,  under  section  6  of  article  1  of  the  Constitution  of  * 
the  State  of  New  York,  they  cannot  be  deprived  by  the  Legislature  or  the 
city,  or  both,  without  compensation. 

Egerer  v.  N.  Y.  Central  &  H.  R.  R.  R  Co .   .  421 

18.  Negligence  —  injury  to  a  passenger  stepping  from  a  street  railroad 

car  into  a  hole  within  two  feet  of  the  tracks,  which  a  paving  company  had  agreed 
to  keep  in  repair.]  Where  a  passenger  on  a  street  surface  railroad  car  is 
injured  while  stepping  from  the  car  into  a  hole  in  the  pavement  within  two 
feet  of  the  tracks,  a  resolution  of  the  common  council  or  the  city,  authorizing 
a  paving  company  to  lay  such  pavement  on  condition  that  it  would  keep  it 
in  repair  for  five  years,  is  competent  in  determining  whether  the  railroad  com- 
pany is  liable.     Welch  v.  Syracuse  Rapid  Transit  R.  Co 803 

14.  Undertaking  on   opening  a  default    in   the  City  Court   of  New 

York  —  liability  thereunder.]    The  liability  on  an  undertaUng  on  opening  a 

Digitized  by  VjOOQIC 


INDEX.  683 

MUNICIPAL  OOBFOBA.TIOM'  —  Continued.  pac  .. 

default  in  the  Citj  Court  of  New  York  extends  to  a  judgment  entered  on  a 
remittitur  from  the  Court  of  Appeals.  A  yariance  between  the  undertaking 
and  the  provisions  of  the  order  does  not  affect  the  validity  of  the  former. 

CaPONIGRI  tJ.  COOPEK , 124 

MX7TUAL  AID  ASSOCIATION : 

See  Insurance. 

NAME —  Ofa  copartnetehip  —  bad  faith  in  the  nee  of. 
See  Partnership. 

irEQUOiSNOE— Injury  fi'om  a  eoUinon  at  a  grade  crowing — negligence  ofa 
driver,  when  not  imputed  to  his  companion  —  $5,000  verdict,  when  not  exceeeive 
—  t/ie  credibility  of  mtnesees  is  for  the  jury — proof  of  the  speed  €f  a  trnin.\ 
1.  In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the 

Slaintiff's  intestate  who,  while  riding  in  a  bug^y  at  the  invitation  of  one 
[oran,  was  killed  in  a  collision  with  one  of  the  defendant's  north-bound 
trains  at  a  grade  crossing  in  the  village  of  Fulton,  at  about  eight  o'clock  on 
a  dark  August  evening,  while  the  electric  street  lights  were  not  burning,  it 
appeared  that,  as  they  approached  the  crossing,  the.  occupants  of  the  buggy 
could  not  see  a  train  approaching  from  the  south  until  they  reached  a  point 
about  thirty  feet  westerly  from  tlie  crossing,  at  which  point  they  could  see 
the  engine  for  a  distance  of  one  hundred  and  fifty-nine  feet;  that  at  twenty- 
five  feet  from  the  crossing  the  engine  of  an  approaching  train  could  be  seen 
for  a  distance  of  twelve  hundred  and  seventy -five  feet.  It  appeared  that  the 
intestate  and  his  companion  looked  both  ways  when  they  were  about  twenty- 
five  or  thirty  feet  from  the  crossing,  and  that  when  they  again  looked  south 
the  train  was  upon  them. 

There  was  evidence  tending  to  show  that  the  train  was  traveling  at  a  speed 
of  twenty -five  miles  an  hour,  and  it  was  conceded  that  the  locomotive  whistle 
was  not  blown  and  that  the  automatic  signal  at  the  crossing  was  out  of  order. 
The  evidence  was  conflicting  as  to  whether  the  bell  on  the  endne  was  rung 
or  not.  It  further  appeared  that  a  large  crowd  of  people  had  assembled  at 
the  crossing  and  that  there  was  a  great  deal  of  noise  and  commotion  there. 

Held,  that  a  Judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  aflirmed; 

That  the  questions,  whether  the  defendant  was  negligent  and  whether  the 
intestate  exercised  that  degree  of  care  and  caution  that  a  prudent  man  would 
have  exercised  under  similar  circumstances,  were  properly  submitted  to  the 
jury; 

That  the  negligence  of  the  intestate's  companion,  who  was  driving,  could 
not  be  imputed  to  him,  but  that  the  mere  fact  that  the  intestate  liad  no  con- 
trol over  the  horse  did  not  relieve  him  from  the  duty  of  looking  and  listen- 
ing for  himself  and  doing  all  that  a  prudent  man  should  do  under  similar 
circumstances; 

That,  as  it  appeared  that  the  deceased  was  fortv-eight  years  of  age  at  the 
time  of  his  death;  that  he  had  accumulated  $5,000,  and  was  earniDg  from 
$1,000  to  $4,000  a  year,  and  that  his  family  consisted  of  a  wife  who  had  since 
died  and  an  unmarried  daughter,  twenty-one  years  of  age,  a  verdict  of  $5,000 
should  not  be  set  aside  as  excessive; 

That  the  credibility  of  the  plaintiff's  witnesses  presented  a  question  for  the 
jury  and  not  for  the  court; 

'That  it  was  competent  to  prove  the  speed  of  the  train  by  the  testimony  of 
persons  of  ordinary  experience. 

Flanagan  v,  N.  Y.  Central  &  H.  R.  R.  R.  Co 505 

2.  A  pedestrian  injured  by  a  street  car  in  full  view,  which,  with- 
out slowing  up,  strikes  him  just  as  he  has  crossed  the  tracks  —  a  nonsuit  is 
improper.']  In  an  action  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  who,  while  crossing  from  the  east  to  the 
west  side  of  Third  avenue,  in  the  city  of  New  York,  at  a  point  seventy  feet 
south  of  Seventy -second  street,  about  nine  o'clock  on  a  summer  evening, 
was  struck  by  one  of  the  defendant's  south-bound  electric  street  cars  and 
killed,  the  evidence  tended  to  show  that  when  the  intestate  started  from  the 
sidewalk,  which  was  thirty-three  feet  from  the  south-bound  track,  the  car 
was  at  the  south  crosswalk  of  Seventy -second  street;  that  the  intestate  pro- 
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ceeded  at  an  ordinary  walk  and  that  when  he  had  reached  the  easterly  rail  of 
the  south-bound  track  the  car  was  fifteen  or  twenty  feet  away;  that  when 
he  reached  the  westerly  rail  of  the  south-bound  track  the  car  was  only  five 
feet  away,  and  that,  before  he  cculd  step  off  the  westerly  rail,  he  was  struck 
by  the  cur. 

Tlie  evidence  also  tended  to  show  that  the  car  was  traveling  about  twenty 
miles  nu  hour  and  that;  the  motorman  made  no  effort  to  stop  it  until  after 
the  collision,  and  did  not  succeed  in  doing  so  until  it  had  traveled  about 
ninety  feet. 

The  plaintiff  offered  to  show  that  the  motorman  did  not  sound  his  gong, 
or  give  any  other  warning  to  the  intestate;  but  this  evidence  was  exclude 
b^  the  court.  Both  the  car  and  the  avenue  were  brilliantly  lighted,  and  if 
either  the  motorman  or  the  intestate  had  looked  he  could  have  ascertained  the 
position  of  the  other. 

Held,  that  it  was  error  for  the  court  to  dismiss  the  complaint; 

That  the  jury  might  infer  that  the  motorman's  tailure  to  slacken  the 
speed  of  the  car  or  to  give  any  warning  of  its  approach  was  due  to  an  error 
of  judgment,  in  assumiDg  that  the  intestate  would  be  able  to  cross  in  safety, 
which  error  of  judgment  would  not  necessarily  constitute  negligence,  or  else 
that  his  failure  to  slacken  the  speed  of  the  car  or  to  give  any  warning  of  its 
approach  was  a  failure  to  observe  that  degree  of  care  which  he  should 
have  observed  with  respect  to  a  person  in  the  position  in  which  the  intestate 
then  was; 

That,  by  the  same  process  of  reasoning,  the  jury  might  have  found  that 
the  intestate  was  guilty  of  a  mere  error  of  judgment,  and  not  of  contributory 
negligence,  in  attempting  to  cross  the  street  in  front  of  the  car  without 
accelerating  his  steps. 

Upon  an  appeal  from  a  judgment,  entered  upon  a  nonsuit,  the  plaintiff  is 
entitled  to  the  most  favorable  inference  which  can  be  drawn  from  the  evi- 
dence admitted  or  which  should  have  been  admitted. 

Uaiydt  v.  Mbtkopolitait  Street  K.  Co 26 

8.  hkjwry  to  a  conductor  because  of  car  tracks  being  ho  dohe  toget/ter 

that  the  running  board  on  an  open  street  car  overlaps  tht  running  board  of 
another  car.^  In  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff,  a  conductor  employed  on  the  defendant's  electric  rail- 
road, who,  while  standing  on  the  running  board  of  his  car  collecting  fares, 
was  swept  therefrom  by  another  car  traveling  in  the  opposite  direction  on 
the  adjacent  track,  it  appeared  that  at  the  point  where  the  accident  occurred 
the  tracks  were  so  close  together  that  if  two  cars  passed  each  other  their  run- 
ning boards  would  overlap.  This  close  proximity  continued  for  about  one 
hundred  and  sixty  feet,  and  was  apparently  due  to  an  oversight.  The  plain- 
tiff had  been  employed  upon  the  road,  which  was  seven  miles  in  length,  for 
thirty  days,  and  had  made  from  twelve  to  fifteen  trips  daily,  but  was  una- 
ware of  the  dangerous  proximity  of  the  tracks.  It  was  his  custom  ou 
each  trip  to  collect  fares  on  the  runnine  board  next  to  the  adjoining  track, 
after  having  first  raised  the  guard  rail,  which  was  lot  down  at  the  begin- 
ning of  each  trip  in  order  to  prevent  passengers  from  alighting  on  that  side. 
This  was  also  the  custom  followed  by  the  conductor  who  instructed  the 
plaintiff  in  the  performance  of  his  duties. 

It  further  appeared  that  it  would  be  impracticable  for  the  plaintiff  to 
stand  between  the  seats  of  the  car  while  collecting  fares,  and  that  he  could 
not  collect  fares  on  the  running  board  on  the  other  side  of  the  car  owing  to 
the  existence  of  ro^'ks  jutting  out  from  the  face  of  a  wall  on  that  side  of  the 
track,  and  also  because  the  rope  attached  to  the  fare  register  was  not  acces- 
sible from  the  running  board  on  that  side. 

Held,  that  the  questions  of  the  detendant's  negligence  and  of  the  plain* 
tiff's  freedom  from  contributory  negligence  were  properly  submitted  to  the 
jury,  and  that  a  judjjment  entered  upon  a  verdict  in  favor  of  the  pl.iin- 
tiff  should  be  affirmed; 

That,  under  the  circumstances,  the  risk  incident  to  the  proximity  of  the 
tracks  was  not  one  which  the  plaintiff  assumed. 

True  v.  Niagara  Gorge  R.  R.  Co 383 

4. Injury  to  a  passenger  stepping  from  a  afreet  railroad  ear  into  a  hole 

in  an  asphalt  pavement  within  two  feet  of  the  tracks,  whicJi  a  paving  company 
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had  agreed  to  keep  in  repair.]  In  an  action  to  recoyer  damages  for  personal 
injuries,  it  appeared  that  the  plaintiff  was  a  passenger  on  the  defendant's 
street  railroaa  in  the  city  of  Syracuse,  and  that  while  alighting  from  the 
car  she  stepped  into  a  hole  in  the  asphalt  with  which  the  street  was  paved 
and  broke  her  ankle.  The  hole  had  existed  for  several  months,  and  was  four 
feet  six  inches  long,  one  foot  five  inches  wide  and  three  inches  deep.  The 
inner  edge  was  one  foot  five  inches  from  the  outer  rail  of  the  defendant's 
track. 

it  further  appeared  that  the  pavement  had  been  laid  by  a  paving  company, 
pursuant  to  a  resolution  of  the  common  council  of  the  city,  authorizing  the 
paving  company,  at  its  own  expense,  to  take  up  the  existing  pavement  and 
to  repave  the  street  with  nsphaltina  and  to  keep  the  same  in  repair  for  five 
years,  the  work  to  be  done  in  accordance  with  plans  and  specifications  of  the 
city  eagineer  and  subject  to  the  approval  or  the  commissioner  of  public 
works. 

Heil,  that  the  resolution  was  competent  upon  the  question  of  the  defend- 
ant's negligence,  as  the  defendant  had  a  rieht,  in  determining  whether  or 
not  the  hole  was  dangerous,  to  take  into  consideration  the  fact  that  the  duty 
of  repairing  the  street  had  been  imposed  upon  the  paving  company,  and  that 
neither  the  city  nor  the  paving  company  had  taken  any  steps  to  repair  the 
defect. 

Semble,  that  the  adoption  of  the  resolution  operated,  during  the  five  years 
that  the  paving  company  aereed  to  keep  the  pavement  in  repair,  to  relieve 
the  defendant  from  the  obligation  imposed  upon  it  by  section  "98  of  the 
Railroad  Law  (Laws  of  1:890,  chap.  565,  as  amd.  by  Laws  of  1892,  chap.  676) 
of  keeping  in  repair  the  pavement  for  a  distance  of  two  feet  in  width  out- 
side of  its  t!acks.    Welch  r.  Syracuse  Rapid  Transit  R.  Co 362 

5.  Injury  to  a  Mid  stepping  upon  street  railroad  tr  leka  directly  in 

front  of  a  car  —  charge  tlutt  t?ie  railrocui  company  might  be  Jield  liable  notwith- 
standing tJie  plaintiffs  contributory  negligence.]  In  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff,  a  boy  four  and  a  half 
years  of  age,  in  consequence  of  being  run  over  by  one  of  the  defendant's 
street  cars  while  crossing  a  street  in  the  city  of  New  York,  it  appeared  that 
the  plaintiff  was  accompanied  by  his  mother  and  another  woman;  that 
the  entire  party  stepped  upon  the  defendant's  track  when  the  horses 
attached  to  the  car  were  but  a  few  feet  distant;  that  the  driver  shouted  and 
that  both  of  the  women  stepped  back  in  time  to  avoid  the  accident,  but 
that  the  plaintiff,  who  was  walking  between  the  two  women,  was  knocked 
down  and  run  over.  The  evidence  tended  to  show  that  the  driver  applied 
the  brake,  pulled  in  his  horses  and  did  his  utmost  to  avert  the  accident. 

The  defendant's  negligence  was  predicated  upon  the  theory  that  the  brake 
with  which  the  car  was  fitted  was  defective. 

The  court  charged,  over  the  objection  of  the  defendant,  that,  if  the  car, 
properly  equipped,  could  have  been  stopped,  after  the  driver  saw  the  child 
in  time  to  have  prevented  the  accident,  the  jury  might  find  that  there  was 
negligence  on  the  part  of  the  defendant,  even  if  the  person  with  the  child 
was  negligent;  that  it  was  a  rule  of  law  that,  notwithstanding  negligence 
on  the  part  of  the  injured  person  he  could  recover,  if  the  defendant,  by 
care,  could  have  avoided  the  accident;  that  if  the  driver  might  have  stopped 
the  car  and  avoided  the  aceident,  the  fact  that  the  plaintiff's  negligence  or 
that  of  the  person  in  whose  care  he  was,  contiibuted  to  the  injury,  would 
not  be  a  bar  to  a  recovery. 

Htld^  that,  while  the  propositions  charged  may  have  been  correct  in  the 
abstract,  they  were  not  applicable  to  the  case  at  bar; 

That  they  tended  notonlv  to  confuse,  but  to  mislead  the  jury,  and  that 
they  constituted  preiudiclal  error. 

CSATLOS  T.  METROPOLITAN  STREET  R.  CO > 606 

6. Injury  to  an  employee  who,  outside  of  his  duty,  volunteers  to  assist 

other  emplouees  and  goes  upon  a  scaffold  near  a  cogwheel  in  plain  sight  and 
is  crushed  thereby.]  In  an  action  brought  to  recover  damages  resulting  from 
the  death  of  the  plaintiff's  intestate,  it  appeared  that,  while  two  workmen 
in  the  defendant's  cement  mill  were  engaged  in  removing  belts  from  a  broken 
shaft,  the  intestate,  wbo  was  employed  in  another  department  of  the  mill 
where  his  duties  were  not  at  all  dangerous,  volunteered  to  assist  them. 
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Thirteen  feet  above  the  floor  of  the  mill  was  a  scaffolding,  consisting  of  two 
planks»  one  ten  inches  wide  and  the  other  twelve  inches  wide,  the  twelve- 
inch  plank  being  placed  on  top.  These  planks  extended  dose  to  some 
shaftinff  and  some  unguarded  cogwheels.  This  scaffold  was  not  designed 
for  employees  to  stand  upon  while  removing  the  belts  for  which  purpose  the 
defendant  had  provided  ladders.  During  the  progress  of  the  work  the 
intestate  got  upon  the  scaffold  and  remained  tnere  notwithstanding  the 
fact  that  the  room  was  light  enough  to  enable  him  to  see  the  proximity 
of  the  shafting  and  cogwheels  and  mat  he  was  notified  by  his  companions 
that  the  scaffolding  wtis  a  dangerous  place.  After  the  work  of  removing  the 
belts  Avas  completed  it  was  discovered  that  the  intestate  had  been  crushed 
to  death  beneath  ihe  cogwheels.  No  one  saw  just  how  the  accident  occurred 
or  what  was  the  cause  uiereof. 

Held,  that  the  danger  of  working  upon  the  scaffold  while  the  machinerv 
was  in  motion  was  obvious  to  the  intestate  and  that  he  assumed  the  risk 
incident  thereto,  and  that  a  judgment  entered  upon  a  verdict  in  favor  of  the 
plaintiff  should  be  reversed.    Di  Piktro  v.  Empire  Portland  Cemknt  Co.  501 

7. When  aeetUe  pulmonary  tuberculosis  mU  not  be  presumed  to  hate 

resulted  from  theroeakness  caused  by  mtiscular  atrophy,  induced  by  an  accident.] 
In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaint.ff's 
intestate,  in  which  it  appears  that  the  intestate  sustained  very  serious 
injuries,  in  consequence  of  the  defendant's  negligence,  and  that  a  short  time 
thereafter  he  'developed  progressive  muscular  atrophy,  but  that  the  immedi- 
ate cause  of  his  death  was  acute  pulmonary  tuberculosis,  a  germ  disease,  in 
no  way  connected  with  the  accident,  nor  shown  to  have  resulted  from  the 
progressive  muscular  atrophy,  a  finding  that  the  acute  pulmonary  tuber- 
culosis resulted  from  the  accident  will  not  be  sustained,  upon  the  theory, 
unsupported  by  any  evidence,  that  the  intestate  was  so  weakened  by  his 
injuries  and  the  progressive  muscular  atrophy  resulting  therefrom,  that  it 
made  him,  susceptible  to  tuberculosis,  and  that  by  reason  thereof  he  con- 
tracted the  latter  disease.    Hoet  v.  Mbtbopolitan  Stbsbt  B..  Co 60 

8. Tcncn — liability  of.Jor  an  injury  from  the  fall  of  a  bridge,  buiU  an 

private  property  to  temporarily  replace  the  highway  bridge  destroyed  by  a  freshet.] 
A  highway  bridge  having  been  washed  out  by  a  freshet,  the  highway  com- 
missioner barricaded  the  highway  to  prevent  travel  in  the  direction  of  the 
wash-out;  built  a  temporary  bridge  across  the  stream  on  private  lands,  and 
obtained  a  license  to  dn  ve  through  such  private  lands  to  the  temporary  bridge. 

Held,  that,  in  procuring  the  license  and  in  constructing  the  temporary 
bridge,  the  highway  commissioner  acted  as  a  volunteer  and  not  in  his  official 
capacity,  and  that  the  town  was  not  liable,  under  section  16  of  the  Highway 
Law,  for  any  damages  to  person  or  property  sustained  by  a  person  driving 
across  the  temporary  bridge  by  reason  of  a  defect  therein,  especially  where  it 
appeared  that  the  person  sustaining  the  injuries  was  aware  of  the  utuatlon. 

Ehle  t.  Town  of  Minden 275 

0. Injury  to  a  car  inspector  uho,  outside  of  his  duty  as  such,  assists  in 

uncoupling  ears  and  is  crushed  bettoeen  them — effect  of  his  disregard  of  a  rule 
requiring  him  to  staXion  a  man  by  the  side  of  ears  while  he  ts  bet%Deen  ihem.] 
A  car  injector  in  the  employ  of  a  railroad  con^M&y  who,  while  volunterily 
engaged  in  assisting  the  conductor  of  a  shifting  engine  and  not  in  the  course 
of  nis  duties  as  car  inspector,  goes  between  two  cars  ifor  the  purpose  of  uncoup- 
ling them,  assumes  the  risk  incident  thereto,  and  if  he  is  killed  inconsequence 
of  the  shifting  engine  backing  other  cars  against  those  which  he  is  endeavor- 
ing tx)  uncouple,  the  railroad  company  is  not  liable  for  the  damages  resulting 
from  his  deaUi,  especially  where  it  appears  that  when  he  went  between  the 
cars  he  did  not  station  a  man  by  the  side  thereof  as  required  by  a  rule  pro- 
mulgated by  the  railroad  company  for  the  protection  of  car  inspectors  and 
which  had  been  communicated  to  the  deceased. 

Devob  «.  N.  Y.  Central  &  H.  R  R.  R.  Co 496 

10. Act    of  a  fetUw-servarU.]    If  the  en^neer  of  the  shifting  engine 

was  negligent  in  pushing  cars  against  those  which  the  deceased  was  endeav- 
oring to  uncouple,  it  was  the  negligent  act  of  a  fellow-servant  of  the  deceased 
and  not  of  the  master.    Id. 
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11. Injury  from  a  pastenger  biinq  thrown  from  a  ear  by  iU  eudden  start- 
ing qfter  it  had  slowed  up.]  In  an  action  to  recover  damages  for  pergonal 
injuries,  sustained  by  the  plaintiff  while  a  passenger  on  one  of  the  defend- 
ant's street  cars,  evidence  that  the  plaintiff  Indicated  to  the  conductor  her 
desire  to  alight  at  a  certain  point;  that  the  conductor  rang  the  bell,  and  that, 
in  obedience  to  the  signal,  the  speed  of  the  car  was  slackened;  that  the 
plaintiff  then  went  to  the  rear  platiorm  and  took  hold  of  the  rail  of  the  car, 
and  that  while  she  was  in  this  position  and  before  the  car  had  come  to  a 
full  stop,  its  speed  was,  without  warning  to  her,  suddenly  increased  and  she 
was  thrown  to  the  street,  is  sufficient  to  warrant  a  finding  that  the  defendant 
was  guilty  of  negligence.    Crow  v.  Mbtropolitak  Street  R.  Go 202 

12. Permanent  ir^uria  must  be  allied,]    Evidence  that  the  plaintiff 

sustained  permanent  injuries  as  a  result  of  the  accident  is  not  f.dmissible,  in 
the  absence  of  an  allegation  to  that  effect  in  the  complaint.    Id. 

18. W hen  an  erroneotis  admission  of  evidence  is  cured  by  the  charge.] 

The  admission  of  evidence  of  permanent  injuries,  over  the  objection  of  the 
defendant  that  they  had  not  been  pleaded,  does  not,  however^  constitute  error 
requiring  the  reversal  of  a  ludgment  in  favor  of  the  plaintiff,  where  it 
appears  that  the  court  in  its  charge  instructed  the  jury  for  what  injuries  they 
could  award  damages,  and  did  not  include  therein  permanent  injuries.      Id. 

14. Master  and  servant  —  ir^iury  to  an  employee  from  his  hand  being 

drawn  into  a  nuiehine  of  which  ?ie  has  complained  to  his  master.]  A  factorv 
employee  engaged  in  operating  a  rag  cutter,  which  is  not  fitted  with  a  belt 
shifter  or  otner  device  by  which  it  can  be  stopped  quickly  in  case  of 
emergency,  and  who  is  aware  of  the  danger  to  be  apprehended  from  the 
absence  oi  such  appliances,  assumes  the  risk  incident  thereto  and  cannot 
recover  damages  from  his  emplover  for  personal  injuries  sustained  by  him 
in  consequence  of  the  fact  that  his  hana  becoming  caught  in  the  material 
which  he  is  feeding  into  the  machine  and  that  he  is  unable  to  stop  it  in 
time  to  escape  injury.    Rice  v.  Eureka  Paper  Co 886 

15. Effect  of  the  master's  having  promised  to  add  a  proper  device  for  stop- 
ping the  machine,]  Evidence  that  the  accident  occurred  early  on  a  Wednes- 
day morning  and  that  on  the  previous  Saturday  the  employee  narrowlv 
escaped  meeting  with  a  similar  injury  and  at  once  called  the  attention  of  his 
superior  to  it,  and  stated  to  him  that  he  would  stop  work  upon  the  machine 
that  Saturday  night,  when  his  contract  of  hiring  expired,  unless  a  belt  shifter 
was  placed  on  the  machine,  and  that  his  superior,  who  represented  the 
employer,  assured  him  that  a  belt  shifter  would  be  put  upon  the  machine  the 
first  part  of  the  following  week,  and  that  the  employee  continued  to  work 
upon  the  machine  solely  In  reliance  upon  that  promise,  does  not  render  the 
employer  liable  —  it  appearing  that  the  accident  happened  before  the 
expiration  of  the  time  within  which  the  master  promised  that  a  belt  shifter 
would  be  placed  upon  the  machine. 

Semble.  that  the  employer  would  not  be  liable  though  it  should  be  assumed 
that  the  time  within  which  he  agreed  to  remedy  the  defect  bad  expired  at 
the  time  the  accident  occurred.    Id. 

16. Bill  of  particulars  as  to  what  injuries  are  permanent.]    Where  the 

complaint  in  an  action  to  recover  damages  for  personal  injuries,  after  setting 
forth  a  number  of  injuries  which  the  plaintiff  claimed  to  have  received, 
alleges  that  "some  of  the  said  injuries  are  permanent,"  the  defendant  is 
entitled  to  a  bill  of  particulars  snecifying  what  injuries  the  plaintiff  claims 
are  permanent.    Cayanagh  v.  Metropolitan  Street  R.  Co 1 

17.  Injury  to  goods  from  a  roof  being  insufficiently  protected  while  being 

repair^ — right  of  a  sub-lessee.]  A  principal  lessee  is  liable  to  his  sub-lessee 
for  injuiT  to  goods  of  the  latter  occasioned  by  a  roof  being  insufficiently 
protectea  while  being  repaired  after  a  fire  by  the  owner  of  the  premises  under 
authority  so  to  do  from  the  lessee.    Blumekthal  v,  Presoott 560 

NSOOnABLB  PAPEB  —  Law  relating  to. 
See  Bills  and  Notes. 
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NEW  TOBK  0XT7  — i!r«i9  Tork  city  street -^  right  of  the  dty  while  it 
remains  unopened  to  maintain  a  dumping  board  thereon — when  a  property 
owner  is  entitled  to  a  mandamus  to  compel  the  opening  of  the  street  —  right  to 
maintain  the  dumping  hoard  after  (he  street  is  opened. 

See  Coleman  «.  City  of  New  Tork 218 

Agreement  to  purchase  the  wndof's  right  in  a  New  Tork  dty  pier,  for 

which  both  the  vendor  and  vendee  had  made  applications  to  the  dock  department 
— t^  is  without  consideration  — an  agreement  not  to  bid  at  a  city  auction  sale  is 
against  public  policy. 

See  CovERLY  «.  TERinNAL  Warehouse  Co , 82 

Assessment  on  real  property  in  the  dty  of  New  Tork  for  a  street  open- 
ing—  when  it  becomes  a  lien  —  breaeh  of  a  covenant  against  incumbrances. 

See  Real  Estate  Corporation  v.  Harper. 64 

City  Court  of. 

See  Municipal  Corporation. 

NEWBPAFSK  —  Designation  of  official  city  newspapers  —  the  president  of 
the  common  council  in  a  city  of  (he  second  class  can  vote  only  in  case  of  a  tie  vote. 
See  MuNiaPAL  Corporation. 

NONSXriT: 

See  Trial. 

OPINION —  Upon  an  appeal  from  an  order  the  Appellate  Division  cannot 
advert  to  the  opinion  of  the  court  below  in  order  to  ascertain  what  has  been 
decided. 

See  Appeal. 

OBDEB: 

See  Motion  and  Order. 

OBDINANCB —  Of  municipality,  construction,  etc.,  of. 
See  Municipal  Corporation. 

PABTinON  —  Of  real  properly,  between  the  committee  of  a  lunatic  and  his 
cote  nants — the  latter  are  bound  to  exercise  good  faith.  ]  1 .  Where  a  lunatic  and 
his  uncle  and  aunt  are  cotenants  of  a  number  of  parcels  of  real  estate,  and  the 
committee  of  the  lunatic,  who  has  no  knowledge  in  respect  to  the  condition  of 
the  real  estate,  at  the  suggestion  of  the  uncle  and  aunt,  obtains  leave  of  the 
court  to  loin  in  a  voluntary  partition  of  such  real  estate,  the  uncle  and 
aunt,  in  their  dealings  with  the  committee  of  the  lunatic,  are  bound  to 
exercise  the  utmost  good  faith.    McNally  v.  Fitzsimons 179 

2.  If  then  are  guilty  of  fraud  tJie  partition  will  be  set  aside — when  set 

aside  at  the  suit  of  his  heirs!\  Where  the  uncle  and  aunt,  by  means  of  fal«e 
representations  and  fraudulent  concealment  in  respect  to  the  condition  of  the 
real  estate,  induce  the  committee  of  the  Wnatic  to  accept  as  the  lunatic's 
share  of  the  real  estate,  property,  the  title  to  which  is  in  dispute  and  the 
value  of  which  Is  much  less  than  the  value  of  the  property  set  apart  lor  the 
uncle  and  aunt,  the  lunatic's  heirs  may,  after  his  death,  maintain  an  action 
to  set  aside  the  partition.    Id. 

8. Sufflciency  of  the  complaint  in  such  an  action  as  to  an  offer  and  ability 

toreetore.]  Where  the  complaint  in  such  an  action  alleges  .in  one  portion 
thereof  that  deeds  of  the  property  set  apart  to  the  lunatic  were  executed,  and 
in  another  p«^rtion  thereof  alleges  that  such  deeds  were  never  delivered,  but 
does  not  contain  an  offer  or  an  allegation  of  ability  to  restore  whatever  the 
lunatic  had  received  under  the  agreement,  the  court  will,  for  the  purpose  of 
sustaining  the  complaint  against  a  demurrer,  assume  that  the  execution  of 
the  deeds  to  the  lunatic  was  not  completed  by  delivery. 

Semble.  that  if  it  should  appear  upon  the'  trial  that  the  deeds  had"  been 
delivere<1,  the  complaint  would  have  to  be  dismissed  because  of  its  failure  to 
contain  an  offer  and  an  allegation  of  ability  to  restore.    Id. 

TAB/nSTEBSHIP  —  Firm  name— wJiat  facts  establish  bad  faith  in  the  use 
of  a  name  and  justify  the  granting  of  a  temporary  ij}junction.]  1.  An  indi- 
vidual who  becomes  a  member  of  a  copartnership  has  a  right  to  use  the 
name  of  his  copartner  in  connection  with  his  business  and  in  advertising 
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the  same,  provided  he  acts  in  good  faith  and  does  not  deceive  the  public  or 
mislead  those  with  whom  he  seeks  to  do  business,  as  to  the  identity  of  his 
business  or  his  firm,  t^)  the  injury  or  prejudice  of  others  competing  in  the 
same  line  of  business. 

What  affidavits,  submitted  on  a  motion  made  in  an  action,  brought  by 
Demie  W.  Hildreth  and  Henry  Segelken,  partners,  doing  business  under  the 
firm  name  of  Hildreth  <fe  Segelken,  against  one  Joseph  M.  McCaul,  who 
claimed  to  have  entered  into  a  copartnership  with  one  Henry  Phelps  Hil- 
dreth, and  who  had  leased  premises  formerly  occupied  by  the  firm  of  Hil- 
dreth &  Segelken,  and  erected  a  sign  bearing  the  words  "Hildreth,  McCaul 
Co.,"  in  large  letters  and  the  words  *'  Jos.  M.  McCaul,  Prop./'  in  small  letters 
underneath,  establish  that  McCaul  was  not  using  the  name  "Hildreth  '  in 
good  faith  and  justify  the  granting  of  a  temporar}'  injunction  restraining 
the  defendant  from  using,  in  his  business,  the  name  "Hildreth"  separately 
or  conjunctively  with  any  other  name,  designation  or  description  until 
the  further  order  of  the  court,  considered.    Hildreth  v.  McCaul 163 

2. Accounting  —  wJien  the  jmrtncrs  arc,  ami  wlien  they  are  not,  entitled  to 

interest  on  money  advanced  to  the  fit m.^  Where  the  shares  of  the  several 
members  of  a  copartnership  in  the  partnership  profits  depend  upon  the 
amount  of  capital  furnished  by  them,  respectively,  interest  should  not, 
upon  an  accounting  between  the  partners,  be  allowed  on  money  furnished 
by  the  several  partners  as  imrt  of  the  original  capital  or  as  an  addition 
thereto,  but  when  the  amount  to  be  furnished  by  each  partner  is  fixed  and 
certain  and  the  share  of  each  of  the  respective  partners  in  the  partnership 
profits  is  a  fixed  proportion  thereof,  advances  by  one  of  the  partners,  in 
excess  of  his  prescribed  proportion,  although  credited  to  the  special  account 
of  such  partner  and  called  capital  c  f  the  firm,  are,  as  between  the  p&rtners. 
loans  and  advancements  for  the  benefit  of  the  partnership  and  interest  should 
be  allowed  thereon.    Grant  v.  Smith 801 

PARTY — To  an  action  to  dissolve  a  corporation  and  sequestrate  property 
fiaudulently  transferred  by  t^.]  1.  In  an  action  brought  by  a  judgment  cred- 
itor of  a  corporation  to  procure  a  dissolution  thereof  and  a  sequestration  of 
property  fraudulently  transferred  b}'  it,  the  persons  or  corporations  who  hold 
such  property  in  their  possession  may  be  joined  as  parties  defendant. 

Matter  op  Sayre " 829 

2. Action  by  one  as  legatee  rather  than  as  executor S\  When  an  execu- 
tor of  an  estate  is  also  a  legatee  under  the  will  and,  as  such,  is  entitled  to  cer- 
tain stock  which  belonged  to  the  testator,  an  action  in  respect  thereto,  where 
there  are  no  creditors  of  the  estate,  should  be  broug}it  by  him  in  his  indi 
vidual  capacity,  rather  than  by  him  as  executor. 

CiiESTEU  V.  Buffalo'Cau  Mfo.  Co 443 

3.  Action  by  a  husband  to  establish  a  trust,  in  property  conveyed  abso- 
lutely by  him  to  his  icifCy  for  herself  and  her  children  — the  children  are  not 
proper  parties.^  In  an  action  by  a  husband  to  establish  a  trust,  in  property 
conveyed  absolutely  by  him  to  Lis  wife,  for  the  support  of  herself  and  her 
children  and  as  a  residence  for  himself,  the  children  are  not  proper  parties. 

Orltciv  t,  Orlick 595 

4.  Excessive  insurance  on  a  husband^ s  life  for  the  wije's  benefit  —  who 

may  sue  therefor.]  An  action  for  insurance  money  in  excess  of  the  statutory 
amount  in  which  a  husband  may  insure  his  life  for  the  benefit  of  his  wife  lies 
by  the  legal  representatives  and  not  by  a  creditor  of  the  deceased  husband. 

KiTTEL  V.  DoilEYER 134 

5.  An  ndminist tutor,  withholding  a  sum  to  fxiy  a  tax,'\  An  administra- 
tor, withholding  on  a  settlement  of  the  estate  a  sum  to  pay  a  tax,  cannot, 
after  he  has  been  released  as  administrator  by  the  next  of  kin  and  a  decree 
entered  settling  the  est-ate,  be  sued  therefor  in  his  individual  capacity. 

Thompson  ».  Thompson \ 242 

6.  Action  for  llie  rnaintenance  of  a  third  jtersmi  —  by  ichom  it  can  be 

enforced.]    A  contracr  for  the  maintenance  of  a  third  person  with  whom  the 

A  pp.  Div.— YoL.  LXX.        44 


Digitized  by 


Google 


690  INDEX. 

PA&TY—  Continued. 

defeadant  had  made  a  contract  for  his  support  cannot  be  enforced  by  one  not 

apartytoit.    Erdmak  o.  Upham 315 

JSxamination  of,  brfore  trial. 

See  DBFOsinoN. 

PAYMENT —  Oontntet  to  huv  grapee — remittance  qf  cheek  for  leee  than  the 
contract  price — acceptance  of  tne  check.']  Where  a  contract  is  made  to  pur- 
chase a  crop  of  grapes  then  upon  the  vine  at  a  certain  price  per  ton,  and 
after  receiving  the  grapes  the  purchaser  remits  his  check  for  less  than  the 
contract  price,  with  a  statement  that  the  grapes  were  below  the  contract 
standard,  the  vendor,  if  he  accepts  the  check,  cannot  thereafter  recover  the 
balance  of  the  contract  price.     Whttaker  9.  Eilenbbro 489 

PENAL  OODE  —  §  283 — Abduction  —  what  evidence  does  not  earrobomte  the 
testimony  of  the  girl  abducted. 

See  People  v.  Miller. 592 

8m  Crime. 
PENALTY  —  Milk — licenee  to  seU  — penalty  for  holding  oneself  out  as  hat- 
ing a  license. 

See  License. 

PENSION— P/an  for  pension^  insurance  and  endowment  of  employees  by  ths 
master. 

See  Master  and  Servant. 

PEBFORMANOE—  Cf  contracts 
See  Contract. 

Plea^. 

See  Pleading. 

PEB80NAL  PBOPEBTY—  Sales  of 
SeeSAhK. 

PERSONAL  TRANSACTION  —  With  a  deceased  or  insane  person. 
See  Evidence. 

PHYSIOIAN  —  Testimony  as  to  information  acquired  while  attending  a 
patient  —  wluU  constitutes  a  waiver  by  the  next  of  kin.]  1.  Where  one  of  the 
heirs  at  Uw  and  next  of  kin  of  a  decedent  brings  an  action  against  the  other 
heirs  at  law  and  next  of  kin  of  the  decedent  and  the  chief  beneficiary  under 
his  alleged  will  to  set  aside  the  probate  of  such  will  on  the  ground  that  it 
was  not  the  voluntary  act  of  the  decedent,  and  all  of  the  defendant  heirs  at 
law  and  next  of  kin  join  in  the  prayer  of  the  complaint,  the  act  of  the  plain- 
tiff in  calling  a  physician  who  attended  the  decedcDt  during  the  m  )nth  in 
which  he  died  to  testify  concerning  the  decedent's  condition  at  the  time  he 
attended  him  constitutes  an  express  waiver,  under  section  836  of  the  Code  of 
Civil  Procedure,  of  the  provisions  of  section  834  of  that  Code,  preventing  a 
physician  from  disclosing  any  information  acquired  by  him  in  his  profes- 
sional capacity.    Prinole  v.  Bcrrouohs 12 

2. What  testimony  of  a  plaintiff  suing  for  an  assault  does  not  entitle 

the  defendant  to  examine  the  plaintiff* s  pJiysician.]  In  an  action  to  recover 
damages  for  an  assault  and  batterer,  in  which  an  issue  arises  as  to  whether 
the  injuries  received  by  the  plaintiff  were  caused  by  a  rifle  bullet  or  by  a 
blow  from  the  rifle,  the  fact  that  the  plaintiff  tells  the  character  of  the  inlury 
does  not  operate  ns  a  waiver  of  the  provisions  of  section  884  of  the  Code  of 
Civil  Procedure  and  entitle  the  defendant  to  call  the  physician  who  attended 
the  plaintiff  to  testify,  against  his  objection,  that  the  injuries  were  the  result, 
not  of  a  gunshot  wound,  but  of  a  blow.    Dunkle  v.  ^Allister. 278 

8. Testimony  of  that  asthma  "could  ?iave  been  occasioned"  by  an  acci- 
dent.] An  objection  to  the  testimony  of  a  physician  that  asthma  "  could 
have  been  occasioned''  by  an  accident,  when  similar  testimony  has  been 
admitted  without  objection,  affords  no  ground  for  a  reversal  of  a  judgment. 

Hedges  v.  Metropolitan  Street  li.  Co 548 
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PLEADING  —  FoTfeiture  of  eo-operaiive  insurance-^ what  aUegatians  estaJlh 
UsJi  a  cause  (f  aUionfar  equitable  relitf.]  1.  An  allegation  contained  in  the 
complaint  in  an  action  brought  bj  an  aggrieved  member  of  a  co-operative 
insurance  companv,  the  warrant  of  whoee  encampment  had  been,  as  alleged, 
unlawfully  canceled,  to  the  effect  that  the  plaintiff  had  been  elected  by  his 
encampment  a  representative  to  the  supreme  body  of  the  organization;  that 
at  the  annual  meeting  of  said  supreme  body  its  managing  board  was  elected, 
the  salaries  of  its  officers  determined,  financial  reports  made  for  its  approval 
or  disapproval,  and  amendments  to  the  constitution  or  other  internal  legisla- 
tion passed;  that  the  officers  of  the  association  had  been  guilty  of  misman- 
agement, and  that  the  alleged  cancellation  of  the  warrant  of  his  encampment 
was  made  for  the  purpose  of  preventing  the  plaintiff  and  others  of  his 
encampment  who  objected  to  the  mismanagement  from  attending  the  annual 
meeting  of  the  supreme  body,  and  protesting  against  the  same,  states  a  cause 
of  action.    Gray  «.  Chafteb-General 155 

2. Ineuran'ie  policy — wTiat  allegation  in  an  action  thereon  is  ineuMdent 

to  ehoto  tTiat  proofs  of  loss  were  served.]  Where,  by  the  terms  of  a  policy  of 
fire  insurance,  the  service  of  proofs  of  loss  is  made  a  condition  precedent  to 
the  right  to  maintain  an  action  thereon,  a  complaint  in  such  an  action  is 
demurrable  which  contains  no  allegation  of  the  service  of  any  proofs  of  loss, 
except  that  the  plaintiff  filed  a  complete  inventory  of  the  property  destroyed, 
with  the  quantity  and  cost  of  each  article  and  the  amount  claimed  thereon, 
which  inventory  nad  been  nnd  still  was  in  the  possession  of  the  defendant,  when 
it  does  not  allege  that  such  inventory  (which  did  not  contain  all  the  information 
required  to  be  set  forth  in  the  proofs  of  loss)  was  rendered  as  the  proofs  of 
loss  and  that  it  was  received  and  retained  by  the  defendant  without  objection, 
and  that  the  defendant  had  required  no  further  or  other  proofs  of  loss. 

Cleiceks  v.  American  Fire  Insuraivce  Co 485 

8. It  must  be  alleged  that  sixty  days  Tiave  elapsed  since  such  service.] 

Where  the  policy  in  suit  specifically  provides  that  the  loss  should  not  become 
payable  until  sixtv  ilays  after  the  proofs  of  loss  are  received  by  the  company 
and  that  no  suit  shall  be  sustainable  upon  any  claim  until  after  full  com- 
pliance with  all  requirements  of  the  policy,  an  allegation  that  sixty  days 
have  elapsed  since  the  proofs  of  loss  were  received  by  the  defendant,  before 
the  action  was  commenced,  is  essential  to  the  sufficiency  of  the  complaint. 

4. A  plea  of  performance  must  use  the  word  **duly."\  A  pleader  seek- 
ing to  take  advantage  of  section  588  of  the  Code  of  Civil  Proceaure,  provid- 
ing, "In  pleading  the  performance  of  a  condition  precedent  in  a  contract,  it 
is  not  necessary  to  state  the  facts  constituting  performance;  but  the  party 
may  state  generally  that  he  or  the  person  whom  he  represents,  duly  per- 
formed all  the  conditions  on  his  part,"  must  use  the  word  "duly"  in  his 
allegation  of  performance.    Id. 

5.  A  plea  of  performance  of  a  contract,  not  sustained  by  proof  of  an 

excuse  for  non-performance  —  the  facts  constituting  the  excuse  must  be  p.eaded  — 
proof  of  readiness  to  perform.]  Where  the  plaintiff  in  an  action  to  recover 
damages  for  the  breach  of  a  contract  alleges  full  performance  on  his  part, 
he  cannot  recover  without  establishing  that  fact.  If  he  relies  upon  proof 
that  he  was  excused  from  full  performance  he  is  bound  to  allege  the  facts 
constituting  such  excuse,  and,  in  addition  thereto,  that  he  was  at  that  time 
ready  and  able  to  perform,  and  would  have  done  so  except  for  the  acts  of 
the  other  parties  to  the  contract.  The  refusal  of  the  other  parties  to  pro- 
ceed under  the  contract  will  not  relieve  the  plaintiff  from  the  necessity  of 
proving  bis  ability  and  readiness  to  perform  the  contract  on  his  part. 

Stern  v.  McKee 143 

6.  Partition  induced  by  fraud  —  sufficiency  of  t?ie  complaint  to  set  it 

aside.]  Where  the  complaint  in  an  action  to  set  aside  a  partition  of  real  prop- 
erty because  of  fraud  practiced  upon  the  committee  of  a  lunatic,  alleges  m 
one  portion  thereof  that  deeds  of  the  property  set  apart  to  the  lunatic  were 
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executed,  and  in  another  portion  thereof  alleges  that  such  deeds  were  never 
delivered,  but  does  not  contain  an  nffer  or  an  alle^^aiiou  of  ability  to  restore 
whatever  the  lunatic  had  received  under  the  agreement,  the  court  will,  for 
the  purpose  of  sustaining  the  complaint  against  a  demurrer,  assume  that  the 
execution  of  the  deeds  to  the  lunatic  was  not  completed  by  delivery. 

SembUt  that  if  it  should  appear  upon  the  trial  that  the  deeds  had  been 
delivered,  the  complaint  would  have  to  be  dismissed  because  of  its  failure  to 
contain  an  offer  and  an  allegation  of  ability  to  restore. 

McNally  r.  FiTZSiMOKS 179 

7.  Complaint  for  goods  sold  at  **  pi  ices  mutually  agreed  upon** — proof 

of  market  value  i?  not  sufficient^  Where  the  complaint  in  an  action  alleged 
that  the  plaintills  sold  and  delivered  to  the  defendant  merchandise  "at  and 
for  prices  mutually  agreed  upon,  which  were  worth  and  amounted  at  the 
prices  so  agreed  upon  as  aforesaid,  to  the  sum  of  $16,702.80.  which  said  price 
and  value  the  defendant  promised  to  pay  to  the  plaintiffs  for  said  goods, 
wares  and  merchandise,"  and  the  answer  admits  that  the  goods  were  sold  and 
delivered  at  prices  mutually  agreed  upon,  but  denies  that  the  total  prices 
amounted  to  the  sum  stated  in  the  complaint,  the  plaintiffs  are  not  entitled 
to  recover  under  proof  of  the  market  value  of  the  goods. 

Veddeu  r.  Leamon ' 252 

8.  An  allegation  tha'.  the  g<ods  uere  worth  *'  tlie  prices  so  agreed  upon  *' 

is  surplufogeJ]  The  allegation  of  the  complaint  that  the  goods  were  worth 
"  the  prices  so  agreed  upon  "  should  be  regarded  as  surphisage.    Id. 

9.  How  far  such  yvroof  is  compeieni.'X    Semhle,  that,  under  such  an  issue, 

evidence  of  the  value  of  the  goods  would  be  competent  for  the  limited  pur- 
pose of  determining  whnt  were  the  actual  prices  agreed  upon.     Id. 

10.  Negligence  —  bid  <f  particulars  as  to  ichat  injuries  are  pertnancnt.] 

Where  the  complaint  in  an  action  to  recover  damages  for  personal  injuries, 
after  setting  forth  a  number  of  injuries  which  the  plaintiff  claimed  to  have 
received  allej^es  that  "some  of  the  said  injuries  are  permanent,"  the  defend- 
ant is  entitled  to  a  bill  of  particulars  specifying  what  injuries  the  plaintiff 
claims  are  permanent.    Cavanagh  v.  Metropolitan  Street  R.  Co 1 

11.  -  —  A  pleading  must  cover  the  cause  of  action  proved.]  In  an  action 
brought  to  recover  upon  a  written  agreement  under  seal,  in  reference  to  the 
sale  of  a  lease  of  a  city  pier,  a  recovery  cannot  be  had  based  upon  an  oral 
agreement,  by  which  one  of  the  parties  agreed  that  if  the  other  party  would 
abandon  his  endeavor  to  secure  the  pier,  the  former  would  pay  a  certain 
bonus  to  him.    Coverly  v.  Terminal  Warehouse  Co  82 

13.  Excuse  or  waiter  of  j>erformance  of  a  contract  —  it  cannot  he  shown 

under  a  plea  of  performance.]  Where  the  complaint  in  an  action  to  recover 
damages  for  the  breach  of  a  contract  alleges  full  performance  by  the  plain- 
tiff, proof  of  matters  excusing  or  waiving  such  performance  is  not  admissi- 
ble and  a  recovery  cannot  be  had  upon  that  theory — at  least,  where  the 
defendant  did  not  repudiate  the  contract. 

Tribune  Assn.  v.  Eisner  &  Mendelson  Co 172 

13.  Action  for  breach  of  a  contract  only  partially  performed  by  the 

plaintiff —  tfts  exj>eiise  of  the  full  perforimtnce  of  Vie  contract  may  he  shown  by 
the  defendant.]  Senible,  that,  where  the  contract  has  been  only  partially  per- 
formed by  the  plaintiff,  owing  to  the  alleged  breach  of  the  contract,  the 
amount  of  the  expense  to  which  the  plaintiff  would  be  put  in  performing 
the  contract  may  be  shown  in  i eduction  of  the  recovery.    Id. 

14.  A  complaint  framed  in  equity  —  when  it  will  not  sustain  an  actio  ff 

at  law.]  Where  a  complaint  does  not  state  a  cause  of  action  for  equitable 
relief  and  equitable  relief  alone  is  demanded  and  no  answer  has  been  inter- 
posed, the  court  will  not  sustain  the  complaint  on  the  theory  that  the  facts 
stated  therein  entitle  the  plaintiff  to  legal  redress.     Black  v.  Vanderbilt.  .     16 

15. Comrlnint  on  a  policy  of  i?isurance — wheii  demurrable.]  A  com- 
plaint on  a  policy  of  insurance  against  liability  for  accident  is  demurrable 
when  it  does  not  specify  the  conditions  of  the  insurance  or  the  hazards 
insured  against  and  generally  alleges  performance,  except  as  waived. 

TouD  V.  Union  Casualty  *&  Surety  Co 52 
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16.  Libel — a  justifleation  of  one  of  seneral  alleged  libelous  changes  is 

good  asagains:  a  demurrer  A  Where  the  complaint  in  an  action  of  libel  sets 
forth  several  independent  alleged  libelous  charges,  the  justification  of  a  Fingle 
one  of  such  libelous  charges  is  sufficient  to  sustain  the  answer  as  against  a 
demurrer.    Baldwin  «.  Genung 271 

17.  It  must  be  as  broad  <w  tTie  libel,']    The  justification  of  a  charge 

must  be  as  broad  as  the  charge  itself.    Id. 

IS. Neglig- nee— permanent  iirjuries  must  be  alleged,]    Evidence  that  a 

plaintiff  sustained  permanent  injuries  as  a  result  of  an  accident  is  not  admis- 
sible, in  the  absence  of  an  allegation  to  that  effect  in  the  complaint. 

Crow  v.  Metropolitan  Street  R.  Co 209 

POWER—  Of  sale— given  to  executors. 

See  Executor  ajid  Administrator. 

PRACTICE  —  Death  of  an  attorney  after  the  submission  of  the  ease  to  a 
referee  —  deliviry  of  tJie  referee's  report  before  the  expiration  of  the  thirty  da/yif 
notice  to  apjmnt  another  attorney  — waiver. 

See  Agricultural  Insurance  Co  v.  Darrow 418 

Deposition  not  certified  to  Juive  been  read  to  the  teitness  nor  filed  toithin 

ten  days — suppressed  unless  so  certified  and  unless  an  order  to  file  it  nunc  pro 
tunc  be  obtained.. 

Sefi  Faith  v.  Ulster  &  Delaware  R.  R.  Co 803 

When  an  additional  allawance  is  properly  imposed  on  the  discontinuance 

of  an  action. 

See  Kilmer  v.  Evening  Herald  Co 291 

Short  form  of  decision  —  wh^it  it  should  contain. 

See  Storm  v.  McGrover 88 

In  regard  to  the  revieto  of  adjudications. 

See  Appeal. 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

As  to  the  examination  of  a  party  before  trial. 

See  Deposition. 

Relating  to  motions  and  orders. 

See  Motion  and  Order. 

Relating  to  t?ie  trial  of  actions. 

See  Trial. 

PBEFEBEKCE —  Cf  claims  against  the  receiver  of  a  trust  company. 
See  Receiver. 

PRESCRIPTION  —  Title  by. 

See  Adverse  Possession. 

PRINCIPAL  AND  AGENT— iZ^a^  estate  broker-^ proof  insufficient  to 
establish  his  right  to  commissions.]  1.  In  an  action  brought  by  a  real  estate 
broker  to  recover  commissions  upon  the  sale  of  a  parcel  of  real  estate  owned 
by  the  defendant,  it  appeared  that  the  plaintiff  suggested  to  one  Smith  the 
aavisability  of  purchasing  the  piece  of  property  in  question,  and  upon 
being  informed  by  Smith  that  he  would  be  interested  in  the  property  if 
it  was  in  the  market,  went  to  the  defendant's  house  and  was  informed  that 
one  Potterton  was  the  defendant's  agent;  that  the  plaintiff  called  upon  Pot- 
terton,  who  said  that  he  represented  the  defendant  but  that  the  property 
could  not  be  sold  until  the  defendant  returned  from  Europe;  that  subse- 
quently the  plaintiff  and  Smith  called  upon  Potterton,  who  informed  the 
plaintiff  that,  if  he  would  make  a  written  offer  for  the  property,  it  would 
be  delivered  to  the  defendant  upon  his  return  from  Europe;  that  Smith 
then  made  a  written  offer  of  ^25,000  for  the  property  and  delivered  it  to 
Potterton:  that  at  a  subsequent  interview  Potterton  told  the  plaintiff  that 
the  defendant  wanted  1875.000  for  the  property;  that  the  plaintiff  made 
,an  appointment  to  see  the  defendant,  and  at  the  hour  appointed  the  plaintiff 
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and  Smith  called  upon  the  defendant  and  were  introduced  to  him  by  Pot- 
terton,  who  then  left  the  room;  that  the  defendant  then  offered  to  sell  the 
property  for  $375,000,  which  proposition  Smith  accepted. 

The  contract  between  Smith  and  the  defendant  contained  a  provision  that 
"  George  A.  Potterton  is  the  only  broker  who  brought  about  this  trans- 
action, and,  so  far  as  the  vendee  knows,  no  other  broker  is  concerned  herein." 
It  did  not  appear  that  Potterton  employed  or  had  authority  to  employ  the 
plaintiff  to  act  on  behalf  of  the  defendant,  or  that  the  defendant  had  any 
knowledge  that  the  plaintiff  was  a  broker  or  claimed  any  commissions  on 
the  sale  or  that  he  had  assumed  to  represent  the  defendant. 

Held,  that  there  was  no  evidence  oi  any  employment  of  the  plaintiff  by 
the  defendant; 

That  the  defendant  was  not  chargeable  with  the  knowledge  possessed  by 
Potterton  of  the  plaintiff's  relation  to  the  transaction,  which  he  did  not  com- 
municate to  the  defendant.    Benedict  t.  Pell 40 

2.  —  Deposit,  in  a  bank  account  in  the  name  of  a  firm  of  broken,  of  moneys 
of  an  insurance  company  and  of  a  navigation  company  —  under  what  drcum- 
staneea  they  are  reepeciively  impressed  with  a  trust — effect  of  the  moneys  being 
from  time  to  time  wrongfuUy  withdrawn  and  thereafter  being  replaced^  The 
firm  of  Weatherby  &  mlbur,  who  were  engaged  in  the  insurance  and  brok- 
erage business,  kept  a  bank  account  in  the  name  of  **  Weatherby  &  Wilbur." 
In  August  and  September,  1898,  Weatherby,  who  was  the  agent  for  the 
Travelers'  Insurance  Company,  deposited  in  the  account  premiums  collected 
by  him  for  that  companv  amounting  to  $818.64.  In  September,  1898,  he 
deposited  in  the  account  $860.08.  which  represented  the  avails  of  drafts  sold 
by  the  firm  for  the  International  Navigation  Company.  Weatherbv  died 
October  5,  1898,  at  which  time  the  account  contained  $7^.87.  Several  times 
during  the  month  of  September  Weatherby,  by  means  of  withdrawals,  made 
without  the  knowledge  of  the  insurance  companv  or  the  navigation  com- 
pany, reduced  the  account  below  the  sums  needed  to  discharge  the  two 
claims,  but,  as  many  times,  made  good  such  deficiency  from  some  undisclosed 
source.  It  did  not  appear  that  Weatherbv  deposited  in  the  account  any 
money  except  trust  monev,  or  that  he  had  deposited  therein  moneys  held  in  ^ 
trust  for  any  one  but  the  insurance  and  navigation  companies. 

Held,  that  the  several  withdrawals  and  restorations  made  by  Weatherby 
in  his  lifetime  did  not  operate  to  extinguish  the  identity  of  the  moneys  orig- 
inally deposited  belonging  to  the  insurance  and  navigation  companies; 

That,  in  the  absence  of  any  other  claimants  of  the  $724.87  than  the  credit- 
ors of  Weatherby  or  his  administratrix,  such  moneys  constituted  a  trust 
fund,  applicable  to  the  discharge  of  the  claims  of  the  insurance  and  naviga- 
tion companies.    United  National  Bank  u.  Weatherby 279 

8. Ufiauthorized  sale  by  a  broker  of  a  customer's  stock  —  measure  of  dam- 
ages.] Where  stock,  carried  by  a  firm  of  stock  brokers  for  a  client  upon 
margins,  has  been  sold  by  the  brokers  without  the  consent  of  the  client,  at  a 
time  when  the  brokers  held  sufficient  margins  to  protect  the  stock  from  arbi- 
trary sale,  the  client's  measure  of  damages  is  the  difference  between  the 
price  at  which  the  stock  was  sold  and  the  highest  market  price  brought  by 
such  stock  within  a  reasonable  time  after  the  sale.    Wolff  v.  Lockwood.  . .  569 

4, Agreement  of  sale  by  a  deoisee,  having  a  life  estate  and  a  right  to  use 

the  proceeds  of  prop&rty  —  the  devisee  becomes  a  creditor,]  An  agreement  hj  a 
devisee,  having  a  life  estate  and  a  right  to  use  the  proceeds  of  property,  with 
a  third  person  to  sell  it  and  pay  over  the  proceeds,  creates  an  aeency  or  a 
loan  with  collateral,  not  a  trust.  In  the  event  of  the  death  of  the  third 
person,  the  devisee  becomes  a  creditor  of  his  estate.    Matter  of  Walker.  268 

5. Undisclosed  principal  —  when  liable  to  a  surety  company  on  a  bond 

accompanying  a  liquor  tax  certificate  — parol  evidence.]    An  undisclosed  prin- 
cipal is  liable  to  a  surety  company  against  which  a  judgment  has  been  recov- 
ered on  a  bond  accompanying  a  liquor  tax  certificate  issued  to  the  agent,  and     • 
parol  evidence  is  competent  to  show  tliat  the  principal  named  in  the  bond 
was  an  agent  of  the  undisclosed  principal. 

City  Trust  Co.  v.  American  Brewing  Co 611 

See  Master  and  Servant. 
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PBINCZPAL  AND  INTESB8T — Beeeivmhip  of  a  truit  company  —  inter- 
e$t,  wfien  not  aUotoed  on  preferred  elaimsA  1.  Where  the  charter  of  a  trust 
company  which  has  heen  dissolved  provides,  "  In  case  of  the  dissolution  of 
the  said  company  hy  the  Legislature,  the  Supreme  Court  or  otherwise,  the 
debts  due  from  the  company  as  trustee,  guardian,  receiver  or  depositary 
of  moneys  in  court  or  of  savings  bank  funds,  shall  have  a  preference, 
the  amount  of  such  preferred  debts  should  be  determined  as  of  the  date 
of  the  appointment  of  the  receiver.  If  there  are  sufficient  assets  to  pay  all 
the  creditors,  interest  accruing  after  the  appointment  of  the  receiver  on  the 
preferred  debts  will  be  allowed,  but  if  there  are  not  sufficient  assets  to  pay 
all  the  creditors,  interest  will  not  be  allowed  on  the  preferred  debts. 

People  «.  American  Loan  &  Trust  Co 579 

2.  Bonds  issued  by  a  sclwol   board  —  interest  payable  after  default.'] 

Where  a  board  of  education  refuses  to  comply  with  the  demand  made'  upon 
it  for  the  payment  of  the  principal  of  a  bond  issued  by  it,  it  is  liable  for 
interest  on  such  principal  from  the  time  of  such  demand  at  the  statutory 
rate  and  not  at  the  rate  fixed  by  the  bond. 

Oswego  City  8av.  Bank  «>.  Bd.  Education 588 

"FBUXCrBAlA  XSJy  SJrBWn — Surety  on  the  bond  of  an  insurance  agent 
—  tohat  modification  of  t/ie  contract  between  the  company  and  its  agent  discharges 
the  surety,]  1.  A  contract  between  an  insurance  company  and  one  of  its 
agents  provided  that  the  aeent  should  pay  all  the  expenses  and  claims  of  his 
district  and,  in  addition  thereto,  pay  to  the  company  ten  per  cent  of  the 
gross  premiums  collected  in  the  district.  Pursuant  to  the  terms  of  the  con- 
tract, the  agent  furnished  a  bond  conditioned  that  he  should  well  and  truly 
gerform  the  terms  of  the  contract,  which  bond  was  executed  by  a  surety  who 
ad  knowledge  of  the  terms  of  such  contract.  After  the  delivery  of  the  bond 
to  the  insurance  company,  the  insurance  company  and  the  agent,  without 
the  knowledge  or  consent  of  the  surety,  made  an  agreement  whereby  the 
agent  was  to  deduct  ten  dollars  weekly  from  the  receipts  as  a  living  fund 
and  the  insurance  company  was  to  pay  from  the  home  office  sick  claims, 
doctors'  bills  and  rent  and  the  agent  was  to  remit  to  the  insurance  company 
all  collections,  less  commissions  due  to  sub-agents  and  the  ten  dollars  weekly 
for  livine  expenses. 

Eeldy  that  the  alteration  of  the  arrangement  between  the  insurance  com- 
pany and  the  agent  operated  to  release  the  surety  from  any  liability  upon 
the  bond.    Aaierican  Casualty  Ins.  Co.  v.  Green ...  267 

2.  UhdiscloMd  principal  —  when  liable  to  a  surety  company  on  a  bond 

accompanying  a  liquor  tax  certificate — parol  evidence .  ]  An  undisclosed  prin- 
cipal is  liable  to  a  surety  company  against  which  a  judgment  has  been 
recovered  on  a  bond  accompanying  a  liquor  tax  certificate  issued  to  the 
agent,  and  parol  evidence  is  competent  to  show  that  the  principal  named  in 
the  bond  was  an  agent  of  the  unaisclosed  principal. 

City  Trust  Co.  v.  American  Brewing  Co 511 

PRIVILEGED  GOMMTJNIGATIOM'  —  To  physician. 
See  Physician. 

PB0MIS30BY  NOTE : 

See  Bills  and  Notes. 

PBOOF  OF  LOSS  —  Under  insurance  policies. 
See  Insurance. 

PBOPBBTY  — iZcai. 

See  Real  Property. 

PUBLIC  POLICY—  What  contract  is  contrary  to. 
See  Contract. 

PUBLIC  STBEET : 

See  Municipal  Corporation. 

PUBCHASE  —  Cf  personal  property. 
See  Sale. 
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RATLKOAD  —  Buffalo  grade  crossing  eommisiion  ^  power  of,  to  alter  Vie  gene- 
ral plan  —  exej'ciee  of  the  police  power  in  removing  grade  crossings  —  impairment 
of  contracts.]  1.  Section  6  of  the  Buffalo  Grade  Crossing  Act  (I^ws  of  1888, 
chap.  845),  as  amended  by  chapter  853  of  the  Laws  of  18d2,  authorized  the 
commissioners  to  adopt  a  general  plan  of  the  work,  and,  from  time  to  time, 
to  alter,  amend  or  modify  the  same  as  to  any  detail,  but  prohibited  them 
from  adopting  a  general  plan  extending  beyond  the  one  theretofore  adopted, 
under  which  contracts  had  already  been  entered  into,  and  from  extending 
the  general  plan  adopted  by  them.  Pursuant  to  the  amended  section,  the 
commissioners  adopted  and  filed  a  general  plan. 

Thereafter  they  proposed  to  change  such  general  plan  by  raising  a  portion 
of  the  Lehigh  Valley  railroad  above  the  grade  of  the  street  and  carrying  it 
upon  an  elevated  structure.  The  plan  mentioned  in  the  original  act  and  the 
plan  adopted  pursuant  to  the  amendment  of  1892  treated  of  the  portion  of 
the  railroad  affected  by  the  proposed  change,  but  neither  of  such  plans  pro- 
vided for  raising  the  tracks  above  the  surface  of  the  street. 

Held,  that  the  commissioners  had  authority,  under  the  amendment  of  18d2, 
to  make  the  proposed  change  in  the  general  plan; 

That  such  change  related  merely  to  a  detiiil  of  the  general  plan  and  did  not 
constitute  an  extension  of  such  plan; 

That  to  extend  the  general  plan  meant  to  enlarge  its  scope  so  as  to  take  ia 
streets,  crossines  or  temtory  not  embraced  in  the  original  plan; 

That  the  Legislature,  in  the  exercise  of  the  police  power,  may  provide  for 
the  abolition  of  grade  crossings,  and  that  the  franchises  granted  to  railroads 
by  cities,  and  contracts  entered  into  between  railroads  ana  cities,  are  subject 
to  the  exercise  of  this  power; 

That  such  legislation  does  not  violate  the  constitutional  prohibit  ion  against 
the  impairment  of  the  obligation  of  contracts  and  the  taking  of  property 
wituout  due  procejss  of  law.    Lehigh  Vali,et  R.  Co.  v.  Adam 427 

2.  Grade  c.  ossing —  the  nght  of  an  abutting  owner  to  easements  of  light, 

air  and  access  in  a  stnet  is  protected  by  the  Constitution  —  eminent  domain.] 
While  the  Legislature  has  the  power  to  provide  for  the  abolition  of  grade 
crossings  of  city  streets  by  steam  railroads,  still  the  owners  of  property  abut- 
ting upon  the  streets,  although  their  title  extends  only  to  the  margin  thereof, 
have  incorpi  real  rights  of  light,  air  and  access  in  the  nature  of  easements 
in  the  streets  themselves,  which  constitute  private  property,  and  of  which, 
under  section  6  of  article  1  of  the  Constitution  of  the  State  of  New  York, 
they  cannot  be  deprived  by  the  Legislature  or  the  city,  or  both,  without 
compensation.    Egerkr  v.  N.  Y.  Central  &  H.  R.  R.  H.  Co 421 

3.  Injury  to  a  passenger  stepping  from  a  street  railroad  ear  into  a  hole 

within  two  feet  of  the  tracks,  which  a  paving  company  had  agreed  to  keep  in 
repair.]  Where  a  passenger  on  a  street  surface  railroad  car  is  injured  while 
stepping  from  the  car  into  a  hole  in  the  pavement  within  two  feet  of  the 
tracks,  a  resolution  of  the  common  council  of  the  city  authorizing  a  paving 
company  to  lay  such  pavement  on  condition  that  it  would  keep  it  in  repair  for 
five  years,  is  competent  in  determining  whether  the  railroad  company  is 
liable.    Welch  v.  Syracuse  Rapid  Transit  R.  Co 962 

4.  Removal  from  a  railroad  car  of  a  passenger  who  has  not  procured  a 

ticket  —  assault  and  battery — tfie  damages  are  compensatory,]  A  passenger 
who  has  not  procured  a  ticket  because  of  the  absence  from  the  office  of  the 
ticket  agent  and  who,  in  consequence  of  his  failure  to  pay  an  additional  five 
cents,  is  removed  from  the  car,  may  maintain  an  action  for  assault  and  bat- 
tery.   In  such  an  action  the  damages  are  compensatory  only. 

MoNNiER  t>.  N.  Y.  Central  &  H.  R.  R.  R.  Co 405 

Injury  on. 

Bee  Neguoencb. 

BEAL  PBOPEBTY—  Contract  sale  of  a  wood  lot  accompanied  with  aulhor- 
ity  to  cut  the  wood — surrender  of  the  contract  to  the  vendor  while  a  licensee  of 
the  vendees  is  cutting  the  wood — liability  of  such  licensee  for  wood  cut  btfore  and 
after  notice  to  stop  cutting. 

See  Smith  v,  Morse 818 


Digitized  by 


Google 


INDEX.  697 

BEAL  PBOPEBTT  —  Continued.  paok. 

Partition  of  real  property,  between  the  committee  of  a  lunatic  and  his 

cotetiants,  induced  by  the  fraud  of  the  latter -^eet  aeide  at  the  suit  of  hie  heirs 
—  sufficiency  of  the  complaint  in  such  an  action  as  to  an  offer  and  ability  to 
restore. 

See  McNallt  v.  Fitzsihhons 179 

Where  a  title  acquired  by  the  widow  of  a  deceased  owner  by  virtue  of  an 

escheat  act  of  the  Legislature  by  the  termi  of  the  release  by  the  State  is  **  suliject 
to  any  right,*'  etc.,  trie  Statute  of  Limitations  does  not  run  in  Tier  favor. 

See  Fowler  v.  Manhedcer 56 

Deed  to  parties  "  trustees  of  the  separate  estate  of  Margaret  Persse"  — 

the  words  quoted  are  descriptive —  a  deed  signed  bff  the  grantees  as  individuals 
conveys  a  good  title  — presumption  <isto  the  execution  of  an  express  trust. 

See  Eamenblbt  v.  Yoleenberg 07 

Title  by  adverse  possession  as  against  eotenants  of  real  property  —  effect  of 

an  attempt  to  buy  in  the  title  of  a  cotenant. 

See  Zapp  v.  Carter 895 

Venus  —  of  an  action  by  a  vendor  to  compel  a  vendee  to  spedficaUy  per- 
form a  contract  to  buy  land. 

See  Turner  v.  Walker 806 

Marketable  title  —  the  projection  ofattoop  beyond  the  building  line  in  a 

street. 

See  Levy  v.  Hill 95 

Absolute  deed  held  to  be  a  mortgage  ^judgment  creditor's  lien. 

See  Lazarus  v.  Rosenberg 105 

Df scent  cf  to  aliens. 

See  Alien. 

-^—  Fixtures  as  betioeen  landlord  and  tenant. 
See  Landlord  and  Tenant. 

Lease  of. 

See  Landlord  and  Tenant. 

&EOEIVEB  ^Ofa  trust  company — claims  of  an  attorney  for  services  to  tJie 
trust  company,  not  increasing  the  fund,  are  not  preferred.']  1.  A  claim  by  the 
attorney  of  a  trust  company,  which  has  been  dissolved,  lor  services  rendered 
by  him  in  connection  with  securities  held  by  the  trust  company  as  collateral 
to  a  loan,  is  not  entitled  to  a  preferential  payment  out  of  the  assets  in  the 
hands  of  the  receiver  of  the  trust  company,  appointed  in  the  action  to  dis- 
solve it.  where  it  does  not  appear  that  there  were  anv  judicial  proceedings 
in  connection  with  the  collateral  securities  which  would  support  a  common- 
law  or  a  statutory  lien,  or  that  the  attorney  did  anything  which  created  or 
preserved  any  of  the  securities  or  resulted  in  any  advantage  to  the  receiver 
or  to  the  trust  company;  nor  is  a  claim  for  services,  rendereif  by  the  attorney, 
at  the  request  of  the  trust  company,  in  opposing  the  appointment  of  the 
receiver  of  tbe  company,  entitled  to  such  a  preference,  where  it  appears  that 
the  attorney's  efforts  did  not  augment  or  preserve  the  funds  of  the  trust  com- 
pany.   People  v.  American  Loan  &  Trust  Co 579 

2.  Interest,  when  not  allowed  on  preferred  claims.]    Where  the  charter 

of  the  trust  company  provides,  "  In  case  of  the  dissolution  of  the  said  com- 
pany by  the  Legislature,  the  Supreme  Court  or  otherwise,  the  debts  due  from 
the  company  as  trustee,  guardian,  receiver  or  depositary  of  moneys  in  court 
or  of  savings  bank  funds,  shall  have  a  preference,"  the  amount  of  such  pre- 
ferred debts  should  be  determined  as  of  the  date  of  the  appointment  of  tbe 
receiver.  If  there  are  sufficient  assets  to  pay  all  the  creditors,  interest  accru- 
ing after  the  appointment  of  the  receiver  on  the  preferred  debts  will  be 
allowed,  but  if  there  are  not  sufficient  assets  to  pay  lul  the  creditors,  interest 
will  not  be  allowed  on  the  preferred  debts.    Id. 

3.  Excepting  creditors,  only,  entitled  to  share  in  the  benefits  of  a  reversal.] 

Where  only  a  portion  of  the  unpreferred  creditors  file  exceptions  to  the 
report  of  a  referee,  erroneously  allowing  interest  accruing  after  the  appoint- 


Digitized  by 


Google 


698  INDEX. 

BECEIVEB  -^Continued. 

ment  of  the  receiyer  on  debts  preferred  by  the  charter,  the  excepting  cred- 
itors are  alone  entitled  to  share  in  the  benefits  resulting  from  a  reversal  of 
the  referee's  ruling  upon  that  point.    Id. 

4.  Arranffement  between  a  third  mortgagee  and  the  holders  of  the  first 

and  second  mortgages  as  to  rents — a  receiver  compelled  to  dispose  of  them  in  the 
same  way.]  Where  an  arrangement  has  been  made  between  a  third  mort- 
gagee ana  the  holders  of  the  first  and  second  mortgages  for  a  certain  disposi- 
tion of  the  rents,  a  receiver  appointed  thereafter  at  the  instance  of  the  third 
mortgagee  without  notice  will  be  compelled  to  dispose  of  them  in  the  same 
way.    Bradlet  &  Currier  Co.  r.  Hoffman 77 

5. Plan  for  pension,  insurance  and  endowment  of  employees  not  cfiforeible 

against  a  receiver  of  a  partnership.]  What  plan  for  pension,  insurance  and 
endowment  for  employees  by  the  master  does  not  create  claims  enforcible 
against  a  receiver  of  the  master,  considered.    Dolob  v.  Doloe 617 

BECOBD  —  On  appeal. 
See  Appeal. 

BJEFEB^ENCE-^  Death  of  an  attorney  after  the  submission  of  the  ease  to  a 
referee.]  1.  Where  the  attorney  for  one  of  the  parties  to  a  reference  dies  after 
the  case  has  been  finally  submitted  to  the  referee,  section  65  of  the  Code  of 
Civil  Procedure,  which  provides,  "If  an  attorney  dies,  is  removed  or  sus- 
pended, or  otherwise  becomes  disabled  to  act,  at  any  time  before  judgment 
in  an  action,  no  further  proceeding  shall  be  taken  in  the  action,  against  the 
party  for  whom  he  appeared,  until  thirty  days  after  notice  to  appoint  another 
attorney  has  been  given  to  that  party,  either  personally  or  in  such  other 
manner  as  the  court  directe,"  does  not  prohibit  the  referee  from  delivering 
his  report  before  the  expiration  of  the  thirty  days  prescribed  by  that  section, 
especially  where  it  appears  that  the  thirty  days  did  not  expire  until  after  the 
expiration  of  the  sixty  days  allowed  to  the  referee  within  which  to  deliver 
his  report.    Agricultural  Insurance  Co.  v.  Darrow 413 

2. Delivery  of  t?ie  referees  report  before  t?ie  expiration  of  the  thirty 

day^  notice  to  appoint  anotlter  attorney.]  Semble,  that  where  it  appears  that 
nothing  was  done  pursuant  to  the  repoi  t  until  after  the  expiration  of  the 
thirty  days  prescribed  by  the  section,  and  after  other  attorneys  had  been  sub- 
stituted in  place  of  the  deceased  attorney,  it  may  be  said  that  the  actual 
delivery  of  the  report  did  not  take  place  until  after  the  lapse  of  the  thirty 
days.    Id. 

8. Waiver.]     Assuming  that  the  delivery  of   the  report  before  the 

expiration  of  the  thirty  days  constituted  a  technical  violation  of  section  65  of 
the  Code  of  Civil  Procedure,  it  was  a  mere  irregularity,  which  was  waived 
by  the  failure  of  the  substituted  attorneys  to  tase  advantage  thereof  before 
the  entry  of  the  judgment,  it  appearing  that  upon  their  request  such  judg- 
ment was  not  entered  until  ten  days  after  their  substitution.    Id, 

Of  a  disputed  claim  against  the  estate  of  a  decedent. 

See  Executor  and  Administrator. 

BEINStTKANCE: 

See  Insurance. 

RELEASE  —  Wliere  a  title  acquired  by  a  widow  of  the  deceased  owner  ly  ^rtue 
of  an  escheat  act  of  the  Legislature  by  the  terms  of  the  release  by  the  State  u  "  sub* 
ject  to  any  right  "  etc.,  the  Statute  (f  Limitations  does  not  run  in  her  favor. 

See  Fowler  v.  Manheimer 06 

BEKEWAL  —  Cf  bills  and  notes. 
See  Bills  and  Notes. 

BENT  —  Cf  mortgaged  premises,  receiver  thereof 
See  Mortgage. 

See  Landlord  and  Tenant. 
BEPAIBS: 

See  Landlord  and  Tenant. 


Digitized  by 


Google 


INDEX.  699 

BESEBVATIOIT  —  Of  rent  in  a  Uate  to  a  third  party,  when  ineffective. 
See  LiLNDLORD  Ain>  Tenant. 

BESULTIKG  TBU8T : 

See  Trust. 

BE  VIEW: 

See  Appeal. 

BEVISED  STATUTES  —  Of  the  United  States. 

See  United  States  Revised  Statutes.  page. 

[See  cable  of  New  York  and  United  States  Revised  Statutes  cited,  ante,  in 
this  volume.] 

BIPABTAN  BIGHTS  ^  Use  of  the  teater  of  a  river  for  manvfacturing  pur- 
poses by  a  riparian  owner — it  does  not  constitute  a  franchise,  although  defined 
by  statute  —  its  value  enters  properly  into  an  assessment  for  taxation.]  The 
right  of  the  Niagara  Falls  Hydraulic  Power  and  Manufacturing  Company  to 
draw  water  from  Niagara  river  for  the  purposes  of  its  business,  which  right 
is  confirmed  and  defined  by  chapter  968  of  the  Laws  of  1896,  is  not  a  franchise 
but  an  incorporeal  hereditament  appurtenant  to  its  land,  and  the  value  of 
such  right  should  be  considered  in  assessing  its  land  for  the  purposes  of  taxa- 
tion.   People  ex  rel.  Niagara  Falls  P.  Co.  v.  Smith M8 

BIVEB  BANK  : 

See  Riparian  Rights. 

BO  AD: 

See  Highway. 

SALE  —  Conditional  sale  —  evidence  that  the  vendor  was  insolvent  is  incompc" 
tent  to  establish  its  character — facts  indicating  insolvency,  not  known  to  the 
vendee,  are  incompetent  on  the  question  of  his  good  faith  —  prohibition  of  trans- 
fers by  an  insolvent  corporation.]  1.  A  corporation  which  had  purchased 
certain  furniture  from  the  firm  of  Norton  &  Co.  sold  it  to  one  Lathrop. 
Thereafter  Norton  &  Co.  brought  an  action  against  the  corporation  to  recover 
the  property,  and  the  sheriff  took  possession  thereof  under  the  writ  of  replevin. 
Subsequently  Lathrop  brought  an  action  against  the  sheriff  to  recover  pos- 
session of  the  property,  the  issues  raised  being  whether  Norton  &  Co.  sold 
the  property  to  the  corporatiou  upon  condition  that  the  title  thereto  should 
remain  in  Norton  &  Co.  until  the  purchase  price  had  been  paid,  and  whether 
or  not  the  plaintiff  was  a  bona  fide  purchaser  of  the  same. 

Upon  an  appeal  from  a  judgment  rendered  upon  a  verdict  in  favor  of  the 
defendant,  it  was 

Held  that  evidence  that  the  corporation  was  insolvent  at  the  time  it  pur- 
chased the  goods  from  Norton  &  Co.,  and  also  when  it  sold  them  to  the 
plaintiff,  was  immaterial  and  incompetent  for  the  purpose  of  establishing 
the  character  of  the  sale; 

That  evidence  of  facts  tending  to  establish  the  insolvency  of  the  corpora- 
tion, which  facts  were  not  shown  to  have  come  to  the  knowledge  of  the 
plaintiff  at  the  time  he  purchased  the  goods,  was  not  competent  for  the  pur- 
pose of  showing  that  he  was  not  a  bona  fide  purchaser; 

That  evidence  of  the  insolvency  of  the  corporation  was  not  competent  for 
the  purpose  of  showing  that  the  sale  of  the  goods  to  Lathrop  was  within 
the  statute  prohibiting  transfers  by  insolvent  corporations,  as  no  such  issue 
had  been  submitted  to  the  jury.     Lathrop  v.  Selleck 867 

2. Breach  of  a  contract  to  give  the  plaintiffs  the  exclusive  sale  of  a  hat 

manufactured  by  the  defendants  —  measure  of  damages  —  the  plaintiffs  are  not 
entitled  to  recover  for  unsold  hais  at  the  price  at  which  they  contracted  to  sell 
tlvem.]  In  an  action  for  the  breach  of  a  contract  made  between  the  plain- 
tiffs, who  were  the  proprietors  of  a  retail  hat  store  in  Binffhamton,  N.  Y., 
and  the  defendants,  who  were  the  manufacturers  of  the  "Hawes  Guarantee 
Hat,''  it  appeared  that  the  plaintiffs  agreed  to  handle,  advertise  and  push  the 
sale  of  such  hat  in  the  city  of  Binghamton  and  the  county  of  Broome  and  to 
make  it  their  •*  leader"  in  preference  to  all  other  makes  of  hats,  in  consid- 
eration of  which  the  defendants  agreed  to  sell  such  bats  to  the  plaintiffs  at 
the  price  of  twenty-four  dollars  per  dozen,  the  plaintiffs  agreeing  to  sell  the 
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SALE—  Continued, 

hats  for  three  dollars  each  and  the  defendants  agreeing  not  to  sell  such  hats 
to  any  other  person  in  that  locality  —  the  contract  to  continue  in  force  as  long 
as  the  plaintiffs  performed  on  their  part.  The  breach  consisted  of  the  action 
of  the  defendants  in  refusing  to  sell  the  hats  to  the  plaintiffs  and  in  selling 
the  hats  to  another  dealer  in  the  city  of  Binghamton.  It  appeared  that  at 
the  time  such  breach  occurred,  the  plaintiffs  had  on  hand  197  hats.  Noth- 
ing in  the  contract  prevented  the  pKintiffs  from  thereafter  selling  the  hats 
and  it  was  not  shown  that  the  breach  had  in  any  way  depreciated  their 
value. 

Held,  that  the  meajsure  of  the  phiiutiffs'  damages  was  the  value  of  the 
contract. 

That  they  were  not,  however,  entitled  to  recover  the  value  of  the  197  hats 
still  on  hand  and  unsold  at  the  time  of  the  breach,  at  the  rate  of  three  dol 
lars  for  each  hat.     Vosbuby  v.  Mallort 247 

3. Complaint  for  ffooda  gold  at  '*  prices  mutually  agreed  upon  '*— proof  of 

market  t  due  is  not  suMcient.]  Where  the  complaint  in  an  action  alleged  that 
the  plaintiffs  sold  and  delivered  to  the  defendant  merchandise  "  at  and  for 
prices  mutually  agreed  upon,  which  were  worth  and  amounted  at  the  prices 
so  agreed  upon  as  aforesaid,  to  the  sum  of  ^16,702.30,  which  said  price  and 
value  the  defendant  promised  to  pay  to  the  plaintiffs  for  said  goods,  wares 
and  merchandise."  and  the  answer  admits  that  the  goods  were  sold  and 
delivered  at  prices  mutujiUy  agreed  upon,  but  denies  that  the  total  prices 
amounted  to  the  sum  stated  in  the  complaint,  the  plaintiffs  are  not  entitled 
to  recover  under  proof  of  the  market  value  of  the  goods. 

Vedder  v.  Leamon 252 

4. An  allegation  that  the  goods  were  worth  *'  the  prices  so  agreed  upon  "  i> 

surplusa^fe.]  The  allegation  of  the  complaint  that  the  goods  were  worth 
*'  the  prices  so  agreed  upon  "  should  be  regarded  as  surplusage.    Id. 

5. How  far  such  proof  is  competent. \    Semble,  that,  under  such  an  issue, 

evidence  of  the  value  of  the  goods  would  be  competent  for  the  limited  pur- 
pose of  determining  what  were  the  actual  prices  agreed  upon.    Id. 

6  Unauth'-rized  sale  by  a  broker  of  a  customer's  stock  —  measure  of  dam- 
ages.] Where  stock,  carried  by  a  firm  of  stock  brokers  for  a  client  upon 
margins,  has  been  sold  by  the  brokers  without  the  consent  of  the  client,  at  a 
time  when  the  brokers  held  sufficient  margins  to  protect  the  stock  from  arbi- 
trary sale,  the  client's  measure  of  damages  is  the  difference  between  the 
price  at  which  the  stock  was  sold  and  the  highest  market  price  brought  by 
such  stock  within  a  reasonable  time  after  the  sale.    Wolpp  v.  Lockwood.  . .  569 

7.  Contract  to  buy  grapes  — remittance  of  check  for  less  than  tlie  con- 
tract price,  with  acceptance  of  the  checks.]  Where  a  contract  is  made  to  pur- 
chase a  crop  of  grapes  then  upon  the  vine  at  a  certain  price  per  ton,  and, 
after  receiving  the  grapes,  the  purchaser  remits  his  check  for  less  than  the 
contract  price,  with  a  statement  that  the  grapes  were  below  the  contract 
standard,  the  vendor,  if  he  acce?its  the  check,  cannot  thereafter  recover  the 
balance  of  the  contract  price.     Whitaker  v.  Eilenbbro 489 

8.  Authority  to  cut  wood.]    The  liability  of  a  purchaser  from  the 

vendees  in  a  contract  for  the  sale  of  a  wood  lot,  of  timber  growing  thereon, 
for  a  refusal  to  stop  cutting  such  timber  in  obedience  to  a  notice  given  by 
the  vendor  after  the  vendees  had  surrendered  the  contract  to  him,  cooflia- 
ered.    Smith  v,  Morse 818 

Cf  a  decederifs  real  estate  for  'the  payment  of  ddU, 

See  Executor  and  Administrator. 
Poxoer  of  by  executors. 

See  Executor  and  Admintstbator. 
Fbr  taxes. 

See  Tax. 

SATISFACTION  —OfadAU 
See  Payment. 

SCAFFOLD  —  Injury  on. 
See  Negligence. 
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SCHOOL—  Bonds  issued  by  the  board  of  education  of  a  school  district, 
SeeBovD. 

SECUBITY—  For  costs. 
*Sftf  Costs. 

SEaUESTBATION  —  Of  property  of  corporations. 
tke  Corporation. 

SEBVANT: 

ike  Master  and  Servant. 

PAOB. 

SESSION  LAWS— 1846.  chap.  827  —  Tax  on  rent  reserved  under  a  perpetual 
lease —  vchat  covenant  by  the  tenant  to  pay  all  taxes,  etc.,  does  not  require  him 
to  ]xiy  the  tax  on  the  rent — when  the  le  sor  is  estopjyed  to  cldim  that  the  sUitute 
im]x>sing  the  tax  is  unconstitutional. 

See  Woodruff  v.  Oswego  Starch  Factory 481 

1857,  dA.  228 — Railroad  —  removal  from  a  car  of  a  passenger' wJio  has 

not  procured  a  ticket,  because  oftlie  absence  from  Vie  ticket  office  of  the  ticket  agent, 
and  whorrfuses  to  pay  an  additional  five  cents  — an  action  lies  for  assault  and 
battery —  tJia  damages  are  compensatory  — a  $500  verdict  is  not  excessive. 

See  MoNNiER  v.  N.  Y.  Central  r.  H.  R.  R.  R.  Co 405 

1870,  ch  tp.  277  —  Insurance  for  the  benefit  of  the  wife  of  the  assured  — 

liow  affected  by  chapter  272  of  the  L  iws  of  1896  —  an  action  for  th^  insurance 
money  in  eucess  of  the  statutory  amount  lies  by  the  legal  representative,  not  by  a 
creditor ,  of  the  deceased  husband  —  policies  pledged  to  creditors,  how  far 
considered. 

See  Kittel  v.  Doheyer 134 

1875.  cliap.  88  —  Non-resident  alien  devisee  —  he  takes  a  good  title  to  land 

under  chapter  ^  of  the  Laics  of  1875  until  escheat  is  declared. 

See  Smith  v.  Smith 286 

1888,  chap.  205  —  Statute    of  Limitations  —  what  statute  conferring 

jurisdiction  on  ilie  Board  of  Claims  gives  a  reasonable  time  for  tJie  present<ition 
of  a  claim. 

See  Bissell  v.  State  of  New  York 238 

1884,  eliap.  60 —  Thi^  statute,  conferring  jurisdiction  on  the  Board  of 

Claims  given  a  reawnabte  time  for  the  presentation  of  a  claim. 

See  Bissell  v.  State  of  New  York 288 

1887,  cJiap.  697 — New    York  city  street  —  right  of  the  city  while  it 

remains  unopened  to  maintain  a  dumping  board  thereon  —  when  a  proj)erty 
owner  is  entitled  to  a  mandamus  to  compil  the  opening  of  tJie  street  —  right  to 
maintain  the  dumping  board  after  the  street  is  opened. 

See  Coleman  v.  City  op  New  York 218 

1888,  cAap.  272  —  New   Y>rk  city  street  —  light  of  the  city  while  it 

reimtins  unopened  to  maintain  a  dumping  boaj'd  thereon — when  a  property 
owner  is  entitled  to  a  mandamus  to  compel  the  ojMining  of  the  street  —  right  to 
maijitain  the  dumping  board  after  tlie  street  is  opened. 

See  Coleman  v.  City  of  New  York 218 

1888,  chap.  845,  §  6  —  Buffalo  grade  crossing  commission — power  of,  to 

alter  the  general  plan  —  exercise  of  the  jx}lice  2>ower  in  removing  grade  crossings 
—  impairment  of  contracts. 

See  Lehigh  Valley  R.  Co.  v.  Adam 427 

1889,  c'lap.  257  —  New    York  city  street  —  right  of  the  city  while  it 

remains  uno])ened  to  maintain  a  dumping  board  thereon  —  w/ien  a  proyttrty 
owner  is  entitled  to  a  mandamus  to  compel  the  opening  of  tJie  street  —  right  to 
maintain  the  dumping  board  after  tJie  street  is  opened. 

See  Coleman  v.  City  of  New  York 218 

1890,  chap.  565.  §98  —  Negligence  —  injui^y  to  a  p^issenger  stepping  from 

a  street  railroad  car  into  a  hole  in  an  asphalt  pavement  within  two  feel  cf  the 
tracks,  which  apavng  company  ?iad  agreed  to  keep  in  repair. 

See  Welch  v.  Syracuse  Rapid  Transit  R.  Co 362 
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1892,  chap,  853  —  Buffalo  gr.tde  crosnng  eommimon — power  of,  to  alter 

the  general  plan  —  exercise  of  the  police  power  in  removing  grade  crossings  — 
impairment  of  contracts. 

^  Lehigh  Yallbt  R.  Co.  t).  Adam 427 

18ft2,  chap.  676  —  Negligence  —  injury  to  a  passenger  stepping  from  a 

street  railroad  car  into  a  hole  in  an  a^phaU  pavement  within  two  feet  of  the 
tracks  J  which  a  paving  company  had  agreed  to  ke^p  in  repair. 

See  Welch  v.  Syracuse  Rapid  Transit  R.  Co 362 

1895.  chap.  254  —  Statute  of  Limitations  —  this  statute  authorizing  the 

Board  of  Claims  to  adjudicate  a  claim  does  not  suspend  its  operation  —  what 
statute  conferring  jurisdiction  on  the  Board  of  Claims  gives  a  reasonabli  time 
for  the  presentation  of  a  claim. 

See  BissBLL  v.  State  of  New  York 288 

1896,  chap.  272,  §  22  —  Insurance  for  the  benefit  of  the  wife  of  the 

<utured — how  affected  by  chapter  272  of  the  Laws  of  1896 — an  action  for  tJie 
insurance  money  in  excess  of  the  statutory  amount  lies  by  the  legal  Represen- 
tative, not  by  a  creditor,  of  the  deceased  htuband  — policies  pledged  to  creditors, 
how  far  considered. 

See  KiTTBL  V.  Dometer 134 

1896,  chap.  908,  §  8  —  Tax  on  rent  reserved  under  a  perpeAual  leeue  — 

what  covenant  by  the  tenant  to  pay  all  taxes,  etc.,  does  not  rehire  him  to  pay  the 
tax  on  the  rent  —  when  the  lessor  is  estopped  to  claim  tluit  the  statute  imposing 
the  tax  is  unconstitutional. 

See  Woodruff  v.  Oswego  Starch  Factory 481 

1896,  chap.  908,  §  19^^  Tax— effect  on  a  tax  sale  of  a  statement  by  the 

Comptroller  that  there  was  no  unpaid  tax — chapter  908  of  1896  is  a  short 
Statute  of  Limitations. 

See  Wallace  v.  International  Paper  Co 298 

1896,  chap.  968 —  Use  of  the  water  of  a  river  for  manufacturing  pur- 
poses by  a  riparian  owner — it  does  not  constitute  a  franchise,  although  defined 
by  statute  —  i^  value  enters  properly  into  an  assessment  for  taixation. 

See  People  ex  rel.  Niagara  Falls  P.  Co.  v.  Smith 543 

1897,  chap.  878,  §§  159.  986,  1017—  Assessment  on  real  property  in  the 

city  of  New  York  for  a  street  opening — tshen  it  becomes  a  lien  —  breach  of  a 
covenant  against  incumbrances. 

See  Real  Estate  Corporation  v.  Harper 64 

1897,  chap.  415,  §  8—  Wages  of  employees -^preference  of,  under  the 

Labor  Law. 

See  DoLGE  v.  Dolge 617 

1898.  cJiap.  182,  §§  14,  29  —  Designation  of  official  city  newspapers  — 

the  president  of  the  common  council  in  a  city  of  the  second  doss  can  vote  only  in 
case  of  a  tie  vote. 

See  People  ex  rel.  Argus  Co.  v.  Brbslbr. 294 

1901,  chap.  298  —  Reference  of  a  daim  for  funeral  expenses  —  subdivis- 
ion 3  of  section  2729  of  the  Code  of  Civil  Procedure  applies  to  daims  ; 
accruing — an  objection  to  the  constitutionality  of  an  act  is  not  first  avail 
upon  appeal. 

See  Matter  of  Kipp 567 

[See  table  of  Session  Laws  cited,  ante,  in  this  voluma.] 

SOCIETY  —  To  effect  insurance. 
>S0^  Insurance. 

BPBCIFIC  LEGACY: 

See  Will. 

SPECIFIC  'BTSBJ^'BXJLSOE^ Marketable  title -^ what  is ^ title  acquired 
by  a  widow  <tf  the  deceased  owner  by  virtue  of  an  escheat  act  of  the  Legislature  — 
wlien  the  release  by  the  State  is  **  subject  to  any  right,**  etc.,  the  Statute  of  Lim- 
itations does  not  run  in  her  favor.]  1.  In  1860,  John  Furgeson  died  seized  of 
real  property,  located  in  the  city  of  New  York,  having  been  naturalized 
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just  prior  to  the  time  that  he  acquired  title  thereto.  His  widow  obtained 
letters  of  administration  upon  his  estate  and  alleged  in  the  petition  there- 
for that  the  only  next  of  kin  of  her  intestate  was  nis  sister  Elizabeth,  who 
resided  in  Scotland  when  last  heard  from,  about  fourteen  years  previous  to 
the  filing  of  the  petition.  By  chapter  603  of  the  Laws  of  1867,  the  interest 
of  the  people  of  the  State  of  New  York  in  .the  prem-ses  "was  released  to 
Mrs.  Furgeson.  the  act  providing  that  she  should  hold  the  land,  ''subject  to 
any  right,  claim  or  interest  of  any  purchaser,  heir  at  law  or  devisee,  or  ' 
of  any  creditor  by  mortgage,  judgment  or  otherwise,  in  the  said  real 
estate." 

Mrs.  Furgeson  remained  in  possession  of  the  premises  until  her  death, 
which  occurred  in  April,  1897.  Thereafter  the  trustee  under  her  will 
entered  into  a  contract  to  sell  the  premises,  and,  upon  the  refusal  of  the 
vendee  to  accept  the  title,  brought  an  action  to  compel  the  specific  perform- 
ance of  the  contract  of  sale.  Upon  the  trial  it  appeared  that  the  sister  of 
John  Furgeson,  referred  to  in  the  petition  for  letters  of  administration  ujjon 
his  estate,  had  married,  but  the  record  did  not  disclose  whom  she  married 
or  the  time  when  the  marriage  occurred. 

Held,  that  the  plaintiff  was  not  entitled  to  the  relief  sought; 

That  the  evidence  did  not  establish  that  the  sister,  Elizabeth,  at  the  time 
John  died,  was  an  alien,  or  that  intermediate  the  time  when  she  was  last 
heard  from  and  John's  death,  she  had  not  married  a  citizen  of  the  United 
States  and  did  not  then  have  living  issue  of  such  m'^Triage; 

That,  in  the  absence  of  evidence  bearing  upon  the  subject,  it  could  not  be 
assumed  that  she  was  dead  at  the  time  the  petition  for  letters  of  adminis- 
tration was  filed,  simply  because  she  had  not  been  heard  of  for  fourteen 
years,  and  that  the  statement  of  Mrs.  Furgeson  in  the  petition  and  her  sub- 
sequent declarations  were  not  sufficient  to  establish  that  John  Furgeson  did 
not  leave  other  heirs  at  law  capable  of  inheriting  the  property: 

That  the  plaintiff  had  not  acquired  a  good  title  by  adverse  possession, 
because  the  act  of  the  Legislature  expressly  provided  that  Mrs.  Furgeson 
should  hold  subject  to  the  rights  of  any  heirs  at  law. 

Fowler  v.  Manheimgr 56 

2. Nature  of  title  required  to  support  a  judgment  for  tpeeific  perform- 

anceJ]  A  vendor  in  a  contract  for  the  sale  of  land  is  not  entitled  to  a  judg- 
ment requiring  the  vendee  to  specifically  perform  the  contract,  unless  he  has 
tendered  a  title  which  is  free  from  reasonable  doubt,  and  if,  after  a  fair 
consideration  of  the  title  tendered,  a  reasonable  man  would  hesitate  to  take 
it,  it  cannot  be  said  to  be  free  from  reasonable  doubt  and  the  vendee  is 
justified  in  refusing  to  perform.    Id. 

8. Deed  to  parties  *'  trustees  of  the  separate  estate  of  Margaretta  Persse" 

—  the  woi'ds  quoted  are  descriptive  —  a  deed  signed  hy  the  grantees  as  individueUs 
conveys  a  good  title,"]  At  the  beginning  of  a  conveyance  of  certain  premises 
following  the  names  of  the  grantees  were  the  words  **  trustees  of  Vie  separate 
estate  of  Margarette  Persse^  wife  of  Dudley  Persse."  Nothing  else  in  the  deed 
indicated  the  existence  of  a  trust  or  an  intention  to  limit  the  estate  conveyed 
to  the  grantees,  and  there  was  no  extrinsic  evidence  of  the  existence  of  such 
a  trust.  Thereafter  the  trustees  mentioned  in  said  deed  and  Margaretta 
Persse  conveyed  the  premises  to  one  O'Gorman  for  a  nominal  consideration 
of  one  dollar.  No  other  consideration  appeared.  The  trustees  signed  this 
deed  as  individuals  and  were  not  described  therein  as  trustees. 

Held,  that  the  words  ''trustees  of  the  separate  estate  of  Margaretta  Persse, 
wife  of  Dudley  Ptrsse,'*  contained  in  the  first-mentioned  deed,  were  to  be 
regarded  as  descriptive  merely,  and  that  the  persons  so  described  acquired 
thereunder  an  estate  in  fee  as  individuals; 

That,  consequently,  the  deed  executed  by  them  for  a  nominal  consideration 
operated  to  convey  a  marketable  title  which  a  subsequent  purchaser  of  the 
premises  would  be  required  to  accept.    Eanenblbt  v.  Volkenberg d7 

4. Presumption  as  to  the  execution  of  an  express  trust.]    Semble,  that  if 

an  express  trust  miffht  be  presumed  to  have  been  created  it  would  also  be 
presumed  that  the  deed  was  executed  in  pursuance  of  its  terms  and  not  in 
violation  thereof.    Id. 
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5. Marketable  title  —  tlie  projection  of  a  stoop  beyond  tlie  building  line  in 

a  street.]  The  fact  that  the  8t«Jop  of  t\  house  projects  beyoiui  the  building 
line  into  the  street,  does  not  constitute  a  defect  in  the  title  to  the  premises 
upon  which  the  house  stands,  where  it  appears  that  the  stoop  has  occupied 
such  position  for  upwards  of  thirty  years  without  objection  on  the  part  of 
the  municipality  or  of  adjoining  property  owners  or  any  other  person. 

In  such  a  case,  the  contingency  that  the  removal  of  the  stoop  will  ever  be 
compelled  by  the  municipality  or  by  any  person  having  authority  in  the 
premises,  is  so  remote  as  not  to  be  within  reais^onable  contemplation. 

Levy  v.  Helt 95 

6.  Venue — of  an  action  by  a  vendor  to  compel  a  vendee  to  specifically 

pel  form  a  contract  to  buy  laiid.']  An  action  brought  to  compel  the  vendee 
in  a  land  contract  to  accept  the  title  tendered  by  the  vendor  and  to  pay 
the  contract  price  therefor,  is  an  action  brought  "to  procure  a  judgment 
establishing,  determining,  defining,  forfeiting,  annulling,  or  otherwise  affect- 
ing an  estate,  right,  title,  lieu  or  other  interest  in  real  property,"  within  the 
meaning  of  section  982  of  the  Code  of  Civil  Procedure,  which  provides  that 
such  an  action  shall  be  brought  in  the  county  where  the  land  is  situated. 

TuuNEii  T.  Walker 806 

SPIBITUOUS  LiaUOB : 

See  Intoxicating  Liquor. 

BTAJS^  BOARD  OF  AJJI>V£  —  Statute  of  Limitations  — what  does  not  sus- 
jwid  its  operation  —  claim  against  the  Buffalo  Asylum  for  toork  a  fid  materials 
—  it  might  havs  been  presented  to  tlie  State  Board  of  Audit  —  what  statute  con- 
ferring jurisdiction  on  the  Board  of  Claims  gites  a  reasonable  time  for  the  pre- 
sentation  of  a  claim. 

See  BiasE-iL.  v.  State  op  New  York 238 

STATEMENT  —  Of  facts  required  to  be  stated  at  the  beginning  of  a  case  on 

appeal. 

See  Appeal. 

STATUTE  —  Where  a  title,  acquired  by  a  widow  of  the  deceased  owner  by  virtue 
of  an  escJieat  act  of  tfie  L^f/islature,  by  the  terms  of  the  release  by  the  Stnte  is 
''subject  to  any  right,"  etc.,  the  Statute  of  Limitations  does  not  rtin  in  Iter 
favor. 

See  Fowler  v.  Manheimer 56 

ConHtitutionnlity  of. 

See  Constituteonal  Law. 

Of  li 'Station. 

See  Limitation  of  Action. 

See  Session  Laws. 

See  United  States  Revised  Statutes. 

BTTPJTLA.TIO'N  ^  Discontinuance  of  action  for  libel  —  astipulation  by  the 
plaintiff  not  to  bring  another  action,  not  required  as  a  condition  tliereof] 
Whore,  on  a  motion  to  discontinue  an  action  of  libel  on  the  calendar  at  a 
Trial  Term,  it  appears  that  no  rights  of  the  defendant  will  be  injuriously 
aflPectt'd  by  such  discontinuance,  the  court  has  no  power  to  require  the  plain- 
tiff, as  a  condition  of  the  discontinuance,  to  file  a  stipulation  not  to  bring 
another  t.^tion  for  the  same  cause.    Kilmer  v.  Evening  Herald  Co 291 

STOCK—  //i  corj)orations. 
See  Corporation. 

Sale  by  a  broker  of  a  customer's  stock. 

See  Principal  and  Agent. 

STOOP  —  Projection  of  a  stoop  beyond  tlte  building  line  of  a  street — how  far  an 
objection  to  the  title. 

See  Specific  Performance. 

STREET  —  Li  a  city. 

Sec  Municipal  Corporation. 
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SXTBBOOATION—  Of  a  mcrtgagee  of  a  leasehM  who pay$  the  rent  which 
Vie  tenanfs  amgnee  has  assumed  as  against  such  assignee. 
See  Landlord  and  Tenant. 

Cf  sureties. 

See  Principal  and  Surety. 

SUBSOBXPTION—  To  stock  of  a  corporation. 
See  Corporation. 

STTRBTY—  Oil  bonds. 
See  Bond. 

See  Principal  and  Surety. 

BJTBSJyQtATlR  —  Execution  against  an  administrator  on  a  surrogate's  decree 
alter  the  expiration  of  lite  yea) 8.]  1.  Sections  1377  and  1878  of  the  Code  of 
Civil  Procedure,  which  provide  that  notice  of  an  application  to  the  court  for 
leave  to  issue  execution  on  a  final  judgment,  after  the  lapse  of  five  years 
from  its  entry,  must  be  served  personally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  State,  are  applicable  to  a  decree  of  the  Surrogate's  Court 
judicially  settling  the  accounts  of  an  administrator. 

Pei^ple  ex  rel.  Sackett  v.  Woodbury 416 

2.  WJun  the  period  of  limitation  begins  to  run.]  The  five  years'  limi- 
tation commences  to  run  from  the  time  of  the  entry  of  the  decree  in  the  Sur- 
rogate's Court,  and  not  from  the  time  that  a  transcript  of  the  decree  is  dock- 
eted in  the  county  clerk's  office.    Id. 

3.  Notice  to  the  administrator.]    Where  an  administrator,  pursuant  to 

the  terms  of  n  decree  of  the  Surrogate's  Court  finally  settling  his  accounts, 
pays  into  the  Surrogate's  Court  the  distributive  share  of  one  of  the  next  of 
kin  supposed  to  be  dead,  and  after  the  lapse  ol  more  than  five  j^ears  after 
the  entry  of  the  decree  such  next  of  kin  appears  and  makes  application  for 
leave  to  issue  execution  uoon  the  decree  in  order  to  obtain  payment  of  his 
distributive  share,  the  surrogate  may,  in  his  discretion,  irrespective  of  any 
statutory  authority,  require  notice  of  the  application  to  be  served  upon  the 
administrator.    Id. 

4.  PerempUn^  mandamus  against  the  surrogate.]    A  peremptory  writ 

of  mandamus,  requiring  the  issuing  of  an  execution  by  the  surrogate,  will 
not  be  granted  unless  his  refusal  to  do  so  is  clearly  and  unmistakably 
established.     Id. 

5.  Review  by  mandamus.]    The  action  of  the  surrogate  in  refusing  to 

issue  the  execution  without  notice  to  the  administrator  cannot  be  reviewed 
by  mandamus.    Id. 

6. Decree  directing  a  sale  of  a  decedent's  estate  for  the  payment  of  debts  — 

it  is  pjvper,  notwithstanding  a  devise  charging  the  property  with  tlie  decedent's 
debts  or  a  power  of  sale  therefor.]  A  decree  directing  the  sale  of  a  decedent's 
real  property  for  the  payment  of  his  debts  may  be  made,  notwithstanding 
that  the  property  was  effectually  devised  expressly  charged  with  the  pay- 
ment of  the  decedents  debts  and  funeral  expenses,  or  is  subject  to  a  valid 
power  of  sale  for  the  payment  of  debts,  if  it  is  not  practicable  to  enforce  the 
charge  or  to  execute  the  power,  and  the  creditor  has  effectually  relinquished 
the  same.    Matter  op  Wood 831 

7. An  infant  is  bound  by  a  decree  the  same  as  an  adult.]    An  infant 

party  to  the  proceeding,  of  whose  person  the  court  had  jurisdiction  and 
for  the  protection  of  whose  interest  a  special  guardian  was  duly  appointed, 
is  bouna  by  the  decree  as  much  as  if  he  bad  been  an  adult.    Id. 

8. Decree  of  payment  of  an  unliquidated  claim  by  a  surrogate.]  A  sur- 
rogate has  not  jurisdiction  to  decree  payment  of  a  non-liquidated  claim, 
except  as  provided  by  section  1822  of  the  Code  of  Civil  Procedure  upon  the 
consent  of  all  parties.    Matter  of  Walker d08 

See  Executor  and  Administrator. 
App.  Div. — Vol.  LXX.        45 
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TAX  —  On  rent  reserved  under  a  peTWtual  lease — what  covenant  bu  the  tenant 
to  pay  all  taxes,  ete,,  does  not  require  nim  to  pay  the  tax  on  the  rent!]  1.  Taxes 
upon  rents  reserved  in  a  perpetual  lease  assessed  against  the  lessor  pursuant 
to  section  8  of  the  Tnx  Law  (Laws  of  1896,  chap.  908)  re-enacting  chapter 
827  of  the  Laws  of  1846,  are  not  payable  by  the  lessee  under  a  covenant  bind- 
ing him  to  pay  "  all  taxes,  charges  and  assessments,  ordinary  and  extraordi- 
nary, which  shall  be  taxed,  charged,  imposed  or  assessed  on  the  hereby 
demised  premises  and  privileges,  or  any  part  thereof,  or  on  the  said  paities 
of  the  first  part  (the  lessoi^),  their  heirs  and  assigns,  in  respect  thereof/' 

The  fact  that  the  lease  was  executed  about  a  year  after  the  enactment  of 
chapter  827  of  the  Laws  of  1846,  does  not  establish  that  the  lessor  had  these 
taxes  in  mind  when  he  executed  the  lease  and  int«ndcd  to  relieve  himself 
from  the  payment  of  such  taxes  by  the  covenant  contained  therein. 

WOODRDI'P  t>.  OSWEOO  StARCH  FACTORY 481 

• 

2.  When  ths  lessor  is  estopped  to  claim  that  the  statute  imposing  (he  tax 

is  unconstitutionnl.]  Assuming,  without  deciding,  that  the  taxation  of  such 
rents  is  unconstitutional,  that  fact  will  not  prevent  the  lessee  from  setting 
off  against  the  rents  reserved  under  the  lease,  moneys  involuntarily  paid  by 
it  for  taxes  assessed  upon  the  rents,  which  iue  lessor  had  refused  to  pay, 
where  it  appears  that  the  lessor  did  not  assert  his  claim  that  the  assessments 
were  invalid  until  after  the  payments  had  been  made.    Id. 

8. Efeet  on  a  tax  sale  of  a  statement  by  the  Comptroller  that  there  was  no 

tax.]  A  statement  made  by  the  Comptroller  of  the  State  of  New  York  to 
the  owner  of  certain  lands  upon  which  an  unpaid  tax  was  then  a  lien,  to  the 
effect  that  there  was  no  unpaid  tax  thereon  for  the  year  in  question,  does  not 
render  a  subsequent  sale  of  the  land  for  such  unpaid  .tax  void,  but  at  most 
merely  voidabre;  and  where  the  owners  fail  to  assert  their  right  to  have  the 
sale  set  aside  within  the  time  fixed  by  section  182  of  the  Tax  Law  (Laws  of 
1896,  cnap.  908)  they  cannot  thereafter  assert  it. 

AVallace  V,  International  Paper  Co 298 

4.  Gliapter  908  of  1896  is  a  short  Statute  of  Limitations.]  The  pro- 
vision of  the  Tax  Law  relative  to  the  effect  of  a  deed  executed  by  the 
Comptroller,  pursuant  to  a  tax  sale,  is  a  Statute  of  Limitations  and  applies 
to  such  a  case.    Id. 

5.  Use  of  the  water  of  a  river  for  manufacturing  purposes  by  a  riparian 

owfier — it  does  not  constitute  afranekise,  although  defined  by  statute — itsvtdue 
enters  properly  into  an  assessment  Jor  taxation.]  The  right  of  the  Niagara 
Falls  Hydraulic  Power  and  Manufacturing  Company  to  draw  water  trom 
Niagara  river  for  the  purposes  of  its  business,  which  right  is  confirmed  and 
defined  by  chapter  968  of  the  Laws  of  1896,  is  not  a  franchise,  but  an  incor- 
poreal hereditament  appurtenant  to  its  land,  and  the  value  of  such  right 
should  be  considered  in  i^essing  its  land  for  the  purposes  of  taxation. 

People  ex  rel.  Niagara  Falls  P.  Co.  v.  Smith 543 

6. Trust  —  taxes  on  real  property,  assessed  during  a  testator^s  life,  should 

be  paid  from  his  general  estate  and  not  from  a  ttntst  fund  of  whim  the  real 
properly  is  part.]  Taxes  levied  prior  to  the  death  of  a  testator,  upon  real 
property  in  which  a  trust  is  created  by  the  testator's  will,  are  not  a  charge 
against  the  trust  estate,  but  are  payable  out  of  the  testator's  general  estate. 

Matter  op  Doheny 870 

7. Accounting,  when  it  does  not  create  an  estoppel]    Where  it  appears 

that  the  trustees  were  also  the  executors  under  the  will,  and  that  pending 
the  probate  thereof  they  were  appointed  temporary  administrators  of  the 
estate,  and  while  acting  as  such  paid  taxes  assessed  upon  the  trust  property 
prior  to  the  testator's  death,  a  decree  rendered  upon  their  final  accounting 
as  temporary  administrators,  which  simply  determined  that  the  temporary 
administrators  had  received  from  all  sources  a  certain  sum  and  had  expended 
for  all  purposes  a  certain  other  sum,  leaving  a  balance  of  $558  in  their  hands 
which,  less  their  commissions  and  costs,  they  were  directed  to  pav  over  to 
themselves  as  executors,  and  which  did  not  attempt  to  make  any  distinction 
between  the  receipts  and  expenditures  received  and  made  on  account  of  the 
trust  estate  from  those  received  and  made  on  account  of  the  general  estate, 
will  not  stop  the  cestuis  que  trustent,  when,  upon  the  accounting  of  the  trua- 
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tees,  the  latter  seek  to  charge  the  payment  of  such  taxes  upon  the  trust 
estate,  from  insisting  that  such  taxes  should  be  paid  out  of  the  general 
estate.    Id. 

8. An  admifiistrator,  uithhciding  a  sum  to  pap  a  tax.]  An  adminis- 
trator, withholding  on  a  settlement  of  the  estate  a  sum  to  jpav  a  tax  cannot, 
after  he  has  been  released  as  administrator  bv  the  next  of  km  and  a  decree 
entered  settling  the  estate,  be  sued  therefor  in  his  individual  capacity. 

Thompson  v.  Thompson 242 

Cttses  ariHng  under  Liquor  Tax  Law. 

See  Intoxicatino  Liquor. 

TEKANCT —  Li  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TTBTBETl  —  Cutting  of. 
See  Waste. 

TOWN  —  Liability  of,  for  an  injury  from  the  fall  of  a  bridge,  built  on  private 
property  to  temporarily  replace  the  highway  bridge  destroyed  by  a  freshet.]  A 
highway  bridge  having  been  washed  out  by  a  freshet,  the  highway  commis- 
sioner barricaded  the  highway  to  prevent  travel  in  the  direction  of  the  wash- 
out, built  a  temporary  bridge  across  the  stream  on  private  lands,  and 
obtained  a  license  to  drive  through  such  private  lands  to  the  temporary 
bridge. 

Held,  that,  in  procuring  the  license  and  in  constructing  the  temporary 
bridge,  the  highway  commissioner  acted  as  a  volunteer  and  not  in  his  offlcifil 
capacity,  and  that  the  town  was  not  liable,  under  section  16  of  the  Highway 
Law,  for  any  damages  to  person  or  property  sustained  by  a  person  driving 
across  the  temporary  bridge  by  reason  or  a  defect  therein,  especially  where 
it  appeared  that  the  person  sustaining  the  injuries  was  aware  of  the  situa- 
tion.   Ehle  v.  Town  op  Minden 275 

TB  ADE  FIZTUBE : 

See  Landlord  and  Tenant. 

T&ADE  HABX  —  A  name  generic  and  descriptive  of  a  patented  preparation 
—  use  of  huch  name  by  the  public,  after  the  expiration  of  the  patent.]  Where 
a  patent  is  issued  for  the  manufacture  of  a  hydrous  wool  fat  preparation 
called  "  lanoline,"  and  during  the  term  of  the  patent  such  word  becomes  the 
generic  and  descriptive  name  of  the  preparation,  a  corporation  which,  after 
the  expiration  of  the  patent,  engages  in  manufacturing  a  wool  fat  prepara- 
tion, essentially  similar  to  the  preparation  manufacture  under  the  patent, 
may  use  the  word  '*lanoline"  to  designate  its  product,  providing  that  it 
accompanies  such  name  with  indications  showing  that  it  is  the  manufacturer 
thereof.    Jaffe  v.  Evans  &  Sons  (Ltd.) 186 

TRESPASS —  Contract  sale  of  a  wood  lot  accofnpanied  with  authority  to  cut  t?ie 
wood — surrender*  ot  tJie  contract  to  the  vendor  while  a  licensee  of  the  vendees  is 
cutting  the  loood —  liability  of  sucji  licensee  for  wood  cut  btfore  and  after  notice 
to  stop  cutting. 

/&«  Smith  tj.  Morse 318 

TBIAL  —  A  decision,  purporting  to  be  in  the  slwrt  form,  permitted  by  section 
1022  of  the  Code  of  Civil  Procedure,  should  not  contain  a  long  and  detailed  state* 
ment  of  the  facts  proved  upon  the  tnal. 

See  Storm  v.  McGrover 83 

Assault  —  diarge  to  tlve  jury  where  an  inspector  of  the  bureau  of  incum- 
brances in  New  York  city  is  indicted  for  an  assault,  committed  while  he  is 
engaged  in  removing  goods  from  a  sidewalk. 

See  People  v.  Schlesinger Id9 

Discontinuance  of  an  action  for  libel — a  stipulation  by  the  plaintiff  not 

to  bring  another  action,  not  required  as  a  condition  thereof — when  an  addi- 
tional allowance  is  properly  imposed. 

See  Kilmer  v.  Evening  Herald  Co 291 
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Bequest  to  go  to  the  jury  on  certain  questions,  when  in  time — it  eansti- 

tuies  a  content  theU  tfie  eouft  pass  on  the  other  questions. 

iS^  Bebnheimer  17.  Adams 114 

Bequest  to  go  to  the  jury,  w?ien  in  time  —  any  conflict  of  evidence  takes  a 

case  to  the  jury. 

See  CULLINAN  V.  FURTHMANN 110 

Power  of  the  court  w?ieie  specific  questions  are  answered  and  a  general 

verdict  is  rende^'ed  by  tliejurp. 

See  HoEY  v.  Metropolitan  Sireet  R.  Co 60 

Whe7i  an  erroneous  omission  of  evidence  is  cured  by  the  charge. 

See  Crow  v.  Metropolitan  Street  R.  Co 202 

Excessive  verdict  in  negligence  case. 

See  Nrglioence. 
TBTJST  —  Depohit^  in  a  bank  account  in  the  name  of  a  firm  of  brokers,  of 
moneys  tf  an  insurance  company  and  of  a  navigation  company  —  under  what 
circumstances  they  are  respectively  impressed  with  a  trust  — effect  of  the  moneys 
being  from  time  to  time  icrongfulli/  irithdrawn  and  thereafter  being  repla^ied.'X 
1.  The  firm  of  Weatherby  &  Wilbur,  who  were  engaged  in  the  insurance  ana 
brokerage  business,  kept  a  bank  account  in  the  name  of  **  Weatherby  &  Wil- 
bur." In  August  and  September,  1898,  Weatherby,  who  was  the  agent  for 
the  Travelers'  Insurance  Company,  deposited  in  the  account  premiums  col- 
lected by  him  for  that  company  amounting  to  $313.64.  In  September,  1898, 
he  deposited  in  the  account  ^60.08,  which  represented  the  avails  of  drafts 
solti  by  the  firm  for  the  International  Navigation  Company.  Weatherby 
died  October  5,  1898,  at  which  time  the  account  containecl  $724.87.  Several 
times  during  the  month  of  September  Weatherby,  by  means  of  withdrawals, 
made  without  the  knowledge  of  the  insurance  company  or  the  navigation 
company,  reduced  the  account  below  the  sums  needed  to  discharge  the  two 
claims,  but  as,  many  times,  made  good  such  deficiency  from  some  undis- 
closed source.  It  did  not  appear  that  Weatherby  deposited  in  the  account 
any  money  except  trust  money,  or  that  he  had  depositcnl  therein  moneys  held 
in  trust  foV  any  one  but  the  insurance  and  n:ivigation  comi>anies. 

Held,  that  the  several  withdrawals  and  restorations  made  by  Weatherby  in 
his  lifetime  did  not  opemte  to  extinguish  the  iilentity  of  the  moneys  originally 
deposited  belonging  to  the  insurance  and  navigation  companies; 

That,  in  the  absence  of  any  other  claimants  of  the  $724.87  than  the  creditors 
of  Weatherby  or  his  administratrix,  such  mone.vs  constituted  a  trust  fund, 
applicable  to  the  discharge  of  the  claims  of  the  insurance  and  navigation 
companies.     United  National  Bank  v.  Weatherby .  279 

2. Assessments  for  sewers  and  parements  made  during  a  life  estate, 

cnu) ged  agaijist  tfie  pnnciptilof  the  trust  fund.]  A  testator  devised  certain 
city  real  estate  to  a  trustee  in  trust  to  receive  the  income  thereof  and  pay 
the  same  over  to  his  daughter  during  her  life,  the  will  providing  that  at  the 
death  of  the  daughter  the  trustee  should  convey  the  property  to  such  per- 
sons as  the  daughter  mi.&:ht  appoint  by  her  last  will  and  testament,  and  that 
1^  the  event  of  her  failure  to  exercise  the  power  of  appointment  the  property 
should  pass  to  her  issue  then  living.  During  the  continuance  of  the  trust 
the  city  constructed  sewers  and  vitrified  brick  pavements  along  the  streets 
upon  which  the  various  parcels  of  real  estate  were  situated  and  levied  assess- 
ments to  defray  the  expense  thereof  upon  such  real  estate.  The  testator's 
daughter  was  then  forty-four  years  old  and  unmarried. 

Ileld,  that  the  sewers  and  pavements  were  permanent  improvements,  and 
that,  in  view  of  the  peculiar  provisions  of  the  will  and  of  the  fact  that  there 
was  no  remainderman  in  existence,  the  entire  amount  of  the  assessments 
Should  be  charged  against  the  principal  of  the  trust  estate. 

Peltz  v.  Learned 818 

3.  Action  to  have  real  estate  purchased  by  a  committee  adjudged  to  have 

been  purchased  with  the  money  of  the  lunatic — proof  required  to  sustain  it.] 
In  an  action  brought  bv  the  heirs  at  law  of  a  lunatic  against  the  heirs  at  law 
of  the  committee  of  the  lunatic,  to  establish  a  resulting  trust  in  property 
purchaseil  by  the  committee  in  her  individual  name,  with  money  alleged  to 
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have  belonged  to  the  lunatic,  the  plaintiffs  must  prove,  by  a  fair  preponder- 
ance of  evidence,  that  all,  and  not  merely  a  portion,  of  the  consideration  paid 
for  the  property  belonged  to  the  lunatic.    Storm  v.  McGboyeb 88 

4.  An  account  hy  the  committee^  how  far  efndcnce,]    In  such  an  action 

an  account  presented  by  the  committee  to  the  Supreme  Court  and  approved 
bv  it,  in  a  proceeding  instituted,  without  notice  to  the  plaintiffs,  is  not 
binding  upon  them,  but  is  competent  evidence  upon  the  question  as  to  the 
identity  of  the  particular  money  used  in  the  purchase  of  tl^e  property.    Id, 

5.  An  agreement  of  sale  by  a  detUee,  hamng  a  Itfe  estate  and  a  right  to 

use  tfie  proceeds  ofprof)erty  —  the  devisee  becomes  a  creditor,]  An  agreement  by 
a  devisee,  having  a  life  estate  and  a  right  to  use  the  proceeds  of  property, 
with  a  third  person  to  sell  it  and  pay  over  the  proceeds  creates  an  agency  or 
a  loan  with  collateral,  not  a  trust.  In  the  event  of  the  death  of  the  third 
person,  the  devisee  becomes  a  creditor  of  his  estate.     Matteb  of  Walker.  .  268 

6. Taxes  on  real  property,  assessed  during  a  testatoi^s  Itfe,  should  be  paid 

from  his  general  esU^te  and  not  from  a  trust  fund  oftohieh  the  real  property  is 
part.]  Taxes  levied  prior  to  the  death  of  a  testator,  upon  real  property  in 
which  a  trust  is  created  by  the  testator's  will,  are  not  a  charge  against  the 
trust  estate,  but  are  payable  out  of  the  testator's  general  estate. 

Matter  of  Dohent 870 

7. Accounting,  when  it  does  not  create  an  estoppel,]    Where  it  appears 

that  the  trustees  were  also  the  executors  under  the  will,  and  that  pemiing 
the  probate  thereof  they  were  api)ointed  temporary  administrators  of  the 
estate,  and  while  acting  as  such  paid  taxes  assessed  upon  the  trust  property 
prior  to  the  testator's  death,  a  decree  rendered  upon  their  final  accouutingas 
temporary  administrators,  which  simply  determined  that  the  temporary 
administrators  hud  received  from  all  sources  a  certain  sum  and  had  expended 
for  all  purposes  a  certain  other  sum,  leaving  a  balance  of  $558  in  their  hands 
which,  less  their  commissions  and  costs,  they  were  directed  to  pay  over  to 
themselves  as  executors,  and  which  did  not  attempt  to  make  any  distinction 
between  the  receipts  and  expenditures  received  and  made  on  account  of  the 
trust  estate  from  those  received  and  made  on  account  of  the  general  estate, 
will  not  estop  the  ce^tuis  que  trustent,  when,  upon  the  accounting  of  the  trus- 
tees, the  latter  seek  to  charge  the  payment  of  such  taxes  upon  the  trust 
estate,  from  insisting  that  such  taxes  should  be  paid  out  of  the  general 
estate.    Id. 

8. Action  by  a  husband  to  establish  a  trust  in  property  for  his  wife  and 

her  c/iildren  —  the  children  are  not  proper  parties.]  In  an  action  by  a  husband 
to  establish  a  trust  in  property  conveyed  absolutely  by  him  to  his  wife,  for 
the  support  of  herself  and  her  children  and  as  a  residence  for  himself,  the 
children  are  not  proper  parties.     Orltck  v,  Orlick 595 

9.  Presumption  as  to  the  execution  of  an  express  trust.]  It  will  be  pre- 
sumed in  the  case  of  an  express  trust  that  a  deed  by  the  trustee  thereof  was 
executed  in  pursuance  of  its  terms  and  not  in  violation  thereof. 

Kanenbley  v.  Volkenberg 97 

10. Full  commissions  both  as  executor  and  trustee,]  When  full  com- 
missions should  be  allowed  to  an  executor  and  trustee  in  each  capacity,  con- 
sidered.   Matter  op  Union  Trust  Company 5 

As  to  trusts  created  by  will. 

Se^  Will. 

TBTJST  OOTULP ANY -- Duties  of  a  receiver  of,  as  to  claims  against  it. 
See  Receiver. 

TBUSTBE  — 7/1  bankruptcy. 
See  Bankruptcy. 

TYPEWRITTEN  BONDS— ^ew  which  printed  bonds  are  subsequently 
substituted. 

See  Bond. 
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TJLTSA  VISES— Ji  mutual  hen^  imurance  certificate. 
See  Insurance. 

UNDEBlTAXINO—  Other  than  on  appeal. 
See  Bond. 

T7NILATEBJLL  OONTSACT : 

See  Contract. 

PAGE. 

17NITED  STATES  BEVISSD  STATX7T2S  — §  ^l^^  —  Utmry— recovery 
of,  where  jxiper  is  discounted  by  d  national  hank  —  tclien  the  Statute  of  Limita- 
tions beginn  to  run. 

See  Smith  t.  First  National  Bank 876 

[See  table  of  United  States  Revised  Statutes  cited,  ante,  in  this  volume.] 

TJSXTBY  —  Btcovery  of  where  paper  is  discounted  by  a  national  bank.'\  1. 
Where  a  national  bank  discounts  a  note  for  a  customer,  retaining  as  the  dis- 
count an  excessive  rate  of  interest,  and  on  the  maturity  of  the  note  the. cus- 
tomer pays  the  excessive  discount  in  cash  and  executes  a  renewal  note  for 
the  same  amount,  and  this  process  is  repeated  several  times,  each  actual  pay- 
ment constitutes  a  usurious  transaction  within  the  meaning  of  section  5198  of 
the  United  States  Revised  Statutes,  which  provides  that  a  person  who  pays 
an  excessive  rate  of  interest  to  a  national  bank  may  maintain  an  action  to 
recover,  "twice  the  amount  of  the  interest  thus  paid,  from  the  association 
taking  or  receiving  the  same,  provided  such  action  is  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred." 

Smith  r.  First  National  Bank 376 

2.  When  the  Statute  of  Limitations  begins  to  rwn.]     The  two  years' 

Statute  of  Limitations  commences  to  run  from  the  date  of  each  cash  pay- 
ment of  an  excessive  discount.    Id. 

VENDOR  AND  PTTBOHASEB—  Contract  sale  of  a  wood  lot  aecompa;.ied 
with  authority  to  cut  the  wood — surrender  of  the  contract  to  the  vendor  while 
a  licensee  of  the  vendees  is  cutting  the  wood  —  liability  of  such  licensee  for  wood 
cut  before  and  after  notice  to  stop  cutting.^  1.  The  vendor  in  a  contract  for 
the  sale  of  a  wood  lot  authorized  the  vendees  to  cut  and  sell  the  timber 
growing  upon  the  lot.  Thereafter  the  vendees  sold  to  one  Smith  tue  limber 
growing  upon  a  portion  of  the  lot  to  be  thereafter  cut  by  him.  Subsequently 
the  vendees  surrendered  their  contract  to  the  vendor,  and  the  latter,  who 
knew  that  Smith  was  cutting  timber  upon  the  lot  and  had  made  no  previous 
objection  thereto,  notified  him  to  stop  cutting.  Smith  continued  cutting 
for  a  few  da^'s  thereafter,  and  the  vendor  thereupon  brought  an  action  of 
trespass  against  him  for  the  cutting  done  by  him  both  before  and  after  the 
vendor  had  notified  him  to  stop. 

The  jury  awarded  a  verdict  of  $200  to  the  plaintiff,  and  judgment  was 
entered  thereon  for  treble  that  amount. 

Held,  that,  assuming  that  the  license  given  by  the  vendor  to  the  vendees 
was  personal  to  the  latter,  the  vendees  might  while  it  remained  unrevoked 
employ  the  defendant  to  do  the  nets  which  they  were  authorized  to  do,  and 
that  consequently  the  defendant  was  not  a  trespasser  up  to  the  time  when 
he  received  notice  to  quit; 

That  it  was  error  for  the  court  to  allow  the  plaintiff  to  prove  the  value 
of  the  timber  cut  by  the  defendant  before  being  notified  to  stop,  and  at  the 
same  time  to  refuse  to  allow  the  defendant  to  show  that  he  acted  in  tood 
faith  under  a  claim  of  right  and  with  the  knowledge  and  consent  of  the 
plaintiff; 

That,  as  it  was  impossible  to  tell  whether  the  verdict  was  based  upon  the 
cutting  done  before  or  that  done  after  the  defendant  received  notice  to  stop, 
the  junement  entered  upon  the  verdict  for  three  times  its  amount  should  be 
reversed.     Smith  t.  Mouse 818 

2. Markf  table  title  —  the  piojection  of  a  stoop  beyond  the  building  line  in 

a  street.]  The  fact  that  the  stoop  of  a  house  projects  beyond  the  building 
line  into  the  street,  does  not  constitute  a  defect  in  the  title  to  the  premises 
upon  which  the  house  stands,  where  it  appears  that  the  stoop  has  occupied 


Digitized  by 


Google 


INDEX,  711 

VENDOR  A2n>  TJTBXJfHABER—  Continued,  paoi. 

such  position  for  upwards  of  thirty  years  without  objection  on  the  part  of 
tho  municipality  or  of  adjoining  property  owners  or  any  other  person. 

In  such  a  case,  the  contingency  that  the  removal  of  the  stoop  will  ever  be 
compelled  by  the  municipality  or  by  any  person  having  authority  in  the 
premises,  is  so  remote  as  not  w  be  within  reasonable  contemplation. 

Levy  v.  Hill 95 

8. Venue — of  an  action  by  a  vendor  to  compel  a  vendee  to  epedfieaUy  per- 
form a  contract  to  buy  land.]  An  action  brought  to  compel  the  vendee  m  a 
land  contract  to  accept  the  title  tendered  by  the  vendor  and  to  pay  the  con- 
tract price  therefor,  is  an  action  brought  "to  procure  a  judgment  establish- 
ing, determining,  defining,  forfeiting,  annulling,  or  otherwise  affecting  an 
estate,  riglit.  title,  lien  or  other  interest  in  real  property,"  within  the  mean- 
ing of  section  988  of  the  Code  of  Civil  Procedure,  which  provides  that  such  an 
action  shnll  be  brought  in  the  county  where  the  land  is  situated. 

TcRNEB  t>.  Walkbr 306 

4.  Title  acquired  by  virtue  of  an  escheat  act    "  subject  to  any  light  " 

etc. — the  Statute  of  Limitations  does  not  run.]  Where  the  widow  of  a 
deceased  owner  of  real  property  acquires  title  thereto  under  an  escheat  act 
of  the  Legislature,  bv  the  terms  of  which  the  release  by  the  State  is  "  sub- 
ject to  any  right,  claim  or  iuterest  of  any  purchaser,  heir  at  law  or  devisee 
or  of  any  creditor  by  mortgage.  Judgment  or  otherwise  in  the  said  real 
estate,"  the  Statute  of  Limitations  does  not  run  in  her  favor. 

FowLEU  V.  Manheimer 66 

5.  Deed  to  **  trustees  of  the  separate  estate  of  Margaretta  Persse"  — 

descriptive  only.]  A  conveyance  to  grantees  designated  as  "  trustees  of  the 
separate  estate  of  Margaretta  Persse.  wife  of  Dudley  Persse,"  is  in  the  words 
quoted  descriptive  merely,  and  a  deed  signed  by  the  grantees  as  individuals 
conveys  a  good  title.    Eanbnbley  v.  Yolkenbebg 97 

6. City  auction  sale  —  agreement  not  to  bid.]    An  agreement  not  to  bid 

at  a  city  auction  sale  is  against  public  policy. 

Coverly  v.  Terminal  Warehouse  Co 82 

Oj  personal  property. 

See  Sale. 

Marketable  title. 

See  Specific  Perforuaitce. 

VENUE—  Of  an  action  by  a  vendor  to  compel  a  vendee  to  spedfieaUy  perform 
a  contract  to  buy  land.]  An  action  brought  to  compel  the  vendee  in  a  land 
contract  to  accept  the  title  tendered  by  tne  vendor  and  to  pay  the  contract 
price  therefor,  is  nn  action  brought  "  to  procure  a  Judgment  establishing, 
determining,  defining,  forfeiting,  annulling,  or  otherwise  affecting  an  estate, 
right,  title,  lien  or  other  interest  in  real  property,"  within  the  meaning  of 
section  982  of  the  Code  of  Civil  Procedure,  which  provides  that  such  an 
action  shall  be  brought  in  the  county  where  the  land  is  situated. 

Turner  2).  Walker 306 

VEBBICT  —  Of  a  jury. 
See  Trial. 

WAGES  —  Of  employees  — preference  of  under  the  Labor  Law, 
See  Master  and  Servant. 

WAIVER  —  Death  of  an  attorney  after  the  submission  of  the  case  to  a  referee 
—  lohat  constitutes  a  waiver  of  the  irregularity,  if  any,  in  the  delivery  of  the 
referees  report  before  the  expiration  of  the  thirty  days*  notice  to  appoint  another 
aitorney. 

See  AoRicuiiTURAL  Insurance  Co.  v.  Darrow 418 

Effect  of  the  proof  cf  a  claim  in  bankruptcy  on  the  right  to  subsequently 

mie  thereon  in  tort. 

/SwFrbyv.  Torrey 166 
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Physician's  testimony  as  to  information  acquired  white  attending  a 

patient —  what  constitutes  a  waiver  by  the  next  of  kin. 

See  pRiNQLE  T.  Burroughs 12 

Co-operative  insurance  — forfeiture^  when  waived. 

See  Gray  v.  Chapter  Geveral 155 

An  allegation  of  performance  except  as  waived  is  insufficient. 

See  Pleading. 

WARD: 

See  Guardian  and  Ward. 

WASTE  —  Contract  sale  of  a  wood  lot  accompanied  with  authority  to  cut  the 
wood — hurrender  of  Vie  contract  to  the  vendor  while  a  licensee  of  the  vendees  is 
cutting  tlie  wood — liability  of  such  licensee  for  wood  cut  htfore  and  after  notice 
to  St  p  cutting. 

See  Smith  v.  Morse , 318 

WATE&C0X7BSE  —  Use  of  the  toater  of  a  river  for  manufacturing  purposes 
by  a  riparian  otoner — it  does  not  constitute  a  franchise,  although  defined  by 
statute  —  its  value  enters  properly  into  an  assessment  for  taxation.]  The  right 
of  the  Niagara  Falls  Hj'draulic  Power  and  Manufacturing  Company  to  draw 
water  from  Niagara  river  for  the  purposes  of  its  business,  which  right  is 
confirmed  and  defined  by  chapter  968  of  the  Laws  of  1896,  is  not  a  franchise 
but  an  incorporeal  hereditament  appurtenant  to  its  land,  and  the  value  of 
such  right  should  be  considered  in  assessing  its  land  for  the  purposes  of  taxa- 
tion.   People  ex  rbl.  Niagara  Falls  P.  Co.  v.  Smith 543 

WHARF  —  Sale  by  one  applicant  for  a  lease  of  a  pier  in  New  York  city,  of  his 
ailerjed  right  therein,  to  another  applicant.]  1.  The  filing,  with  the  depart- 
ment of  doclEs  in  the  city  of  New  York,  of  an  application  for  a  lease  of  a 
pier  does  not  vest  any  property  Interest  in  the  applicant,  and  an  agreement 
by  which  one  of  two  applicants  for  the  same  pier  assumes  to  sell  his  interest 
in  such  pier  to  the  other  applicant  is  without  consideration. 

CovERLT  V.  Terminal  Warehouse  Co 82 

2. Agreement  not  to  bid  at  an  auction  sale  of  the  lease.]    Where  it 

appears  that  the  dock  department  intended  to  dispose  of  the  lease  at  public 
auction,  an  agreement  between  the  two  applicants  for  the  lease,  by  which  one 
of  them  agrees  not  to  bid  at  the  auction  sale,  is  void  as  against  public  pol- 
icy.    Id. 

8.  Right  of  city  of  New  York  to  maintain  a  dumping  board  on  land 

taken  for  street  purposes.]  The  cit^  of  New  York  has  a  right,  as  long  as  a 
street  remains  unopened,  to  permit  the  maintenance  of  a  dumping  board 
upon  the  land  taken  for  the  street.    Coleman  v.  Citt  of  New  York 218 

WIFE: 

See  Husband  and  Wife. 

WILL  —  A  gift  of  two  mortgages,  one  hdd  by  the  testator  at  his  death  and 
the  other  directed  by  him  to  be  purchased  by  the  execu'ois — btth  treated  as 
sfk'clfic  legacies  in  order  to  carry  out  the  testator's  intention.]  1.  The  will  of  a 
testator  provided  in  the  12th  clause  thereof:  •*  As  the  largest  part  of  my  prop- 
erty consists  of  lauds  at  Fordham  Heights  *  «  *  and  said  lands  at  the 
ti:ne  of  my  death  majr  yet  be  unsold  and,  therefore,  unproductive  of  income, 
and  my  wife  may  desire  to  occupy  the  property  or  some  part  thereto  during 
the  term  of  my  son's  and  granddaughter's  lives  — upon  whose  lives  I  have 
limited  her  enjoyment  of  mine  estate,  or  any  other  good  reasons  may  then 
exist  why  the  same  should  not  all  be  forthwith  sold,  and  as  my  other  prop- 
erty will  be  sufl9cient  to  pav  the  taxes  on  said  Fordham  lands  and  most,  if 
not  all,  the  other  charges  ana  legacies  hereinbefore  provided  in  the  first  to  the 
eleventh  inclusive  sections  of  this  my  will,  and  as  the  following  legacies  can- 
not be  paid  unless  said  Fordham  lands  or  some  portions  thereof  are  sold  and 
a  part  of  the  avails  thereof  used  for  that  purpose.  I  hereby  direct  my  execu- 
tors to  pay  the  following  legacies  out  of  the  body  of  my  estate  as  soon  as  it 
can  be  done  without  embarrassment  to  my  wife's  comfort  and  an  undue  sacri- 
fice of  said  lands,  but  at  any  time  within  the  lives  of  my  son  and  granddaughter 
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or  the  survivor  of  them  should  my  wife,  if  she  then  be  living,  consent  in 
writing  thereto;  but  should  any  two  of  the  three  beneficiaries  who  are  to 
receive  the  income  of  the  trust  estate  created  under  the  succeeding  sections  of 
my  will  die,  then  I  direct  such  sale  to  be  forthwith  made,  whether  my  said  wife 
be  living  or  not,  and  after  the  provisions  of  the  foregoing  and  succeeding 
sections  of  this  my  will  have  been  dulv  complied  with,  then  I  hereby  give 
ar.d  bequeath  the  following  sums  to  the  following  persons  hereby  charging 
the  estate  of  my  said  son  and  granddaughter  and  the  residuary  estate  or 
estates  hereby  created  with  the  payment  of  the  following  legacies.  Sub- 
ject, therefore,  to  the  above  restnctions,  I  hereby  give  and  bequeaUi 
unto  the  following  persons  the  following  sums,  viz. :  *  *  *  To  my  niece 
Catherine  Whittlesev.  Twenty  thousand  aollars  ($20,000),  payable  as  follows: 
Teu  thousand  00/100  dollars  ($10,000)  thereof  by  transfer  to  herself  person- 
ally in  her  own  riffht  of  a  mortgage  for  that  amount  made  by  her  and  her 
husband  in  favor  of  my  wife  and  in  case  said  mortgage  shall  not  belong  to 
me  at  my  decease  then  my  executors  are  hereby  directed  to  purchase  the 
same  in  order  to  comply  with  this  bequest  or  otherwise  to  pay  said  legatee 
that  amount  in  money;  six  thousand  dollars  ($6,000)  thereof  to  be  paid 
by  transfer  to  her  in  her  own  right  by  executors  of  a  mortgage  made  by  her 
and  her  husband  in  my  favor  for  that  amount  and  the  balance  of  said  legacy, 
the  sum  of  four  thousand  dollars  ($4,000)  in  money." 

At  the  lime  of  the  testator's  death,  which  occurred  October  12,  1891,  he 
owned  the  $3,000  mortgage  alluded  to  and  his  wife  owned  the  $10,000 
mortgage.  Letters  testamentary  were  issued  upon  the  testator's  estate,  Jan- 
uary 8,  1892.  December  1,  1899,  the  testator's  executors  purchased  the 
$10,000  mortgage  from  the  testator's  wife  and  on  that  day,  the  Fordham 
Heights  property  still  remaining  unsold,  assigned  both  mortgages  to  the 
next  of  kin  ofCatherine  Whittlesey,  who  had  died  intestate. 

Held,  that  the  next  of  kin  of  Catherine  Whittlesey  should  be  charged 
with  interest  on  both  the  mortgages  for  a  year  following  the  granting  of  the 
letters  testamentary  on  the  testator's  estate,  and  not  for  any  period 
thereafter; 

That,  although  it  appeared  that  the  bequest  of  the  $10,000  mortgage  was 
not  a  specific  legacv  (the  testator  not  having  owned  it  at  the  time  of  his 
death),  and  that  the  bequest  of  the  $6,000  mortgage  was  a  specific  legacy, 
the  artificial  rules  relating  to  the  allowance  of  interest  upon  specific, 
demoustrative  and  general  legacies  did  not  apply,  as  the  testator  did  not 
intend  to  make  any  distinction  between  the  benefits  the  legatee  was  to 
receive  from  the  transfers  of  the  two  mortgages. 

Cammann  v.  Whittlesey 698 

2. Coi'poration  —  U»ue  of  stock  paid  for  out  ofsurplvt  earnings  —  wTien 

it  goes  to  a  life  tenant  and  when  to  lemaindermen.]  A  corporation  having  a 
surplus  of  accumulated  profits  maj;,  within  the  limits  of  good  faith,  either 
distribute  it  as  dividends  or  retain  it  and  convert  it  into  capital.  The  sub- 
stance and  intent  of  the  action  of  the  corporation,  as  evidenced  by  its  treat- 
ment of  the  surplus  and  its  resolutions  in  issuing  new  stock  against  such 
surplus,  will  be  considered  by,  if  it  does  not  control,  the  courts  m  deciding 
whether  or  not  the  new  stock  is  dividend,  and  hence  income  belonging  to  a 
life  tenant. 

If  the  corporation  pays  money  or  issues  stock  as  a  distribution  of  profits  it 
will  ordinarily  go  to  the  life  tenant,  but  if  it  issues  stock  as  capital  and  appro- 
priates its  surplus  as  an  increase  of  the  capital  stock,  such  issue  will  be  held 
to  inure  to  the  benefit  of  the  remaindermen. 

A  testator,  who  left  surviving  him  a  widow,  a  son  and  three  daughters,  gave 
his  residuary  estate  to  his  wife  during  her  life  with  the  remainder  to  his  four 
children  equally.  Included  in  the  residuary  estate  were  sixtv  shares  of  the 
capital  stock  of  a  corporation,  which  had  a  capital  stock  of  |40,000  and  for 
many  years  prior  to  the  death  of  the  testator  had  allowed  its  earnings  to 
accumulate.  At  the  time  of  the  testator's  death  the  accumulated  surplus 
amounted  to  $289,341.88,  which  surplus  was  then  permanently  invested  in 
the  business  of  the  corporation.  After  the  testator's  death,  and  during  the 
lifetime  of  the  widow,  the  corporation  declared  and  paid  frequent  cash 
dividends  upon  the  stock.  It  also  issued  two  thousand  one  hundred  shares 
of  additional  stock  nni  divitUd  two  thousand  of  them  among  its  stockhold- 
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ers  wbo  paid  nothing  therefor.  The  agreement  of  the  stockholders  consent- 
ing to  the  issue  of  the  additional  stock  and  the  action  of  the  trustees  of  the 
corporation  directing  its  issue  denominated  the  transaction  as  an  '*  increase 
of  capital  stock/'  At  the  time  the  additional  stock  was  issued,  the  accumu- 
lated surplus  of  the  corporation  amounted  to  1448,090.67.  A  few  davs  before 
the  issue  of  such  stock  the  corporation  paid  to  its  stockholders  ^,000  in 
cash,  declaring  such  payment  to  be  a  dividend. 

Held,  that  the  additional  shares  were  intended  to  be  and  were  issued  to 
represent  an  accretion  to  the  permanent  working  capital  of  the  corporation 
and  did  not  constitute  a  dividend  of  income;  that,  for  this  reason,  the  three 
hundred  additional  shares  apportioned  to  the  testator's  estate  belonged  to  the 
remaindermen  and  not  to  the  life  tenant. 

Chester  v.  Biifpalo  Car  Mpo.  Co 443 

8. When  a  legatee  under  the  will  of  the  original  owner  liaising  contented  to  a 

division  of  t?ie  stock  hetvoeen  himself  and  tlie  other  remaindermen^  cannot  recover 
it  as  such  legatee  or  as  executor  or  as  legatee  of  the  life  tenant  — a  surrogates 
decree  on  the  final  accounting  of  the  executors  of  his  testator  is  binding  on  him 
—  what  proof  of  ignorance  cf  the  manner  of  issue  of  the  stock  is  insufficient.^ 
After  the  widow's  death  one  of  the  executors  and  trustees  under  the  testator's 
will,  wrote  to  the  testator's  son,  who  was  also  an  executor  and  trustee  under 
the  will,  stating  that  the  testator's  estate  owned  three  hundred  and  sixty  shares 
of  the  capital  stock  of  the  corporation  in  question,  viz.,  the  sixty  original 
shares  and  the  three  hundred  additional  shares,  and  that  for  the  purpose  of 
securing  an  adjustment  and  settlement  of  matters  as  executor  and  trustee  of 
the  testator  he  would  offer  the  stock  for  sale  at  public  auction.  The  wife  of 
the  testator's  son,  to  whom  he  had  previously  transferred  all  his  interest  in 
his  father's  estate,  thereupon  presented  a  petition  to  the  Surrogate's  Court 
alleging  that  as  assignee  of  her  husband's  interest  in  his  fathers  estate  she 
WHS  the  owner  of  ninety  shares  of  such  stock  and  that  she  did  not  wish  to 
have  such  ninety  shares  sold,  but  desired  to  keep  the  same  as  an  investment, 
and  she  requested  that  the  executors  be  compelled  to  show  cause  why  they 
should  not  deliver  over  to  her  such  ninety  shares  of  stock.  The  testator's 
son  joined  in  the  petition,  stating  that  he  had  read  it  and  that  the  same  was 
true,  and  that  he  desired  that  the  prayer  of  the  petition  be  granted.  An 
order  was  issued  restraining  the  executor  from  selling  the  said  ninety  shares 
of  stock  until  the  further  order  of  the  court.  No  further  proceedings  were 
had  in  the  Surrogate's  Court,  but  by  an  arrangement  between  the  parties  the 
certificate  for  three  hundred  and  sixty  shares  was  surrendered  to  the  corpo- 
ration and  four  new  certificates  of  ninety  shares  each  were  issued  to  the  wife 
of  the  testator's  son  and  to  the  testator's  three  daughters.  Thereafter  the 
testator's  son.  his  wife  and  the  testator's  three  daughters  signed  an  acknowl- 
edgment that  the  executors  and  trustees  "have  fully  and  satisfactorily 
accounted  to  us  as  the  heirs  and  next  of  kin  of  said  deceased  for  all  moneys 
and  property  held  by  them  as  such  Executors  and  Trustees,"  and  consented 
to  the  entry  of  a  decree  discharging  the  executors  and  trustees  from  any  and 
all  liability  or  accountability  to  such  heirs.  The  decree  entered  upon  such 
consent  adjudged  that  the  executors  and  trustees  thereby  were  **  finally 
released,  exonerated  and  discharged  as  the  executors  and  trustees  of  and 
from  any  and  all  liability  and  accountability  to  said  interested  persons." 

Subsequently  the  testator's  son  brought  an  action  to  establish  title  to  the 
two  hundred  and  twenty-five  shares  of  additional  stock  distributed  to  his 
three  sisters,  claiming  such  stcck  in  a  three-fold  capacity,  namely,  as  assignee 
under  a  reassignment  from  his  wife  of  his  interest  in  his  father's  estate,  as 
executor  under  his  mother's  will,  and  as  specific  legatee  under  such  will  of 
all  her  interest  in  the  stock  of  the  corporation.  He  also  contended  that,  at 
the  time  of  the  proceedings  in  the  Surrogate's  Court  and  the  distribution  of 
the  stock  among  his  wife  and  his  three  sisters,  he  was  ignorant  of  the  facts 
surrounding  the  issue  of  the  disputed  stock  and  did  not  know  his  rights 
therein. 

Held,  that  he  could  not  maintain  the  action  in  the  first  capacity,  as,  if  the 
stock  belonged  to  his  father's  estate,  it  had  concededly  been  properly 
distributed; 

That,  as  it  did  not  appear  that  there  were  any  creditors  of  his  mother's 
estate  or  that  there  were  any  other  persons  who  claimed  to  have  derived  any 
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interest  in  the  stock  through  her,  his  qualified  title  as  executor  under  his 
mother's  will  became  merged  in  his  beneficial  interest  as  legatee  under  such 
will  and  that,  if  such  stock  belonged  to  his  mother's  estate,  he  would  be 
entitled  to  it  as  an  individual  rather  than  as  an  executor; 

That  the  plaintiff,  having  consented  to  the  distribution  of  the  stock  among 
his  wife  and  three  sisters,  upon  the  theory  that  it  constituted  part  of  his 
father's  estate,  could  not  subsequently  insist  that  the  stock  was  a  part  of  his 
mother's  estate; 

That  the  decree  discharging  the  executors  and  trustees  was  an  adjudica- 
tion that  the  division  of  the  stock  was  proper  and  that  such  decree  was  bind- 
ing upon  the  plaintiff  in  favor  of  the  other  legatees; 

That  the  contention  that,  at  the  time  the  stock  was  divided  among  the 
plaintiff's  wife  and  his  three  sisters,  he  was  ignorant  of  the  facts  which 
attended  the  issue  of  the  additional  stock  was  not  supporteil  by  the  facts 
found.     Id, 

4.  WTien  revoked  by  proof  of  the  subsequent  execution  of  another  toiU.] 

On  an  application  for  the  admission  of  a  will  to  probate,  it  appeared  that, 
subsequent  to  the  execution  of  the  will  offered  for  probate,  the  testator 
executed  another  will,  with  all  the  statutory  formalities,  expresslv  revoking 
all  former  wills  made  h/  him;  that  the  testator  took  possession  oi  such  sub- 
sequent will  immediately  after  its  execution,  and  that  it  could  not  be  found 
after  his  death,  although  a  careful  search  was  made  therefor.  It  did  not 
appear  what  became  of  the  subseauent  will  after  it  was  delivered  to  the  tes- 
tator, or  that  the  latter  ever  maae  any  attempt  to  revive  the  former  will. 
Ko  proof  was  given  as  to  the  contents  of  the  subsequent  will,  except  that  it 
in  terms  revoked  all  former  wills. 

Beld,  that  the  former  will  was  not  entitled  to  probate. 

Matter  op  Barnes 528 

5. The  attorney  superintending  the  execution  of  the  subsequent  will  may  tes- 

tify  as  to  what  was  done.]  An  attorney  who  superintended  the  execution  of 
the  subsequent  will,  and  who,  with  the  assent  and  approval  of  the  testator 
at  that  time,  read  aloud  the  revocation  and  attestation  clauses  of  the  will,  is 
not  incompetent,  under  section  885  of  the  Code  of  Civil  Procedure,  to  testify 
as  to  what  was  said  and  done  at  the  time  the  will  was  executed.    Id. 

6. Presumption  of  destruction  animo  revocandi — proof  required  to  over- 
come it.]  In  such  a  case  the  failure  to  find  the  subsequent  will  after  the  tes- 
tator's death  raises  a  strong  presumption  that  it  was  destroyed  bv  the  testa- 
tor animo  revocandi,  and  in  a  proceeding  for  the  probate  of  such  will,  as  a 
lost  or  destroyed  will,  the  burden  of  overcoming  such  presumption  rests 
upon  the  petitioner.  It  is  not  sufficient  for  the  petitioner  to  show  that  some 
one  whose  interest  was  adverse  to  the  will  had  an  opportunity  to  destroy  it, 
but  he  must  ^o  further  and  show  by  facts  and  circumstances  that  the  will 
was  actually  lost  or  destroyed.    Jd. 

7. When  an  estate  in  fee  simple  absolute  is  conveyed  thereby.]    A  testator 

bv  his  will,  after  devising  certain  specified  real  property  in  fee  to  each  of  his 
children  with  the  exception  of  his  daughter  Charlotte,  devised  certain  speci- 
fied real  property  to  Charlotte  "to  have  the  income  and  rents  thereof  during 
her  natural  life,  at  her  death  to  be  divided  amongst  all  mjr  remaining  chil- 
dren, share  and  share  alike  "  The  residuary  clause  provided  as  follows: 
'  -  All  m^  other  real  estate  and  personal  property  to  be  divided  share  and 
share  alike  between  all  my  children."  After  the  residuary  clause  was  the 
following:  "  I  hereby  appoint  my  son  Henry  Duchardt  to  act  as  trustee  for 
my  daughter  Charlotte  D.  Duchardt,  her  houses  to  be  rented  and  kept  in 
repair,  the  money  her  share  to  be  put  in  bank  or  bond  and  mortgage  for  her 
benefit  while  living."  "  The  real  and  personal  estate  of  which  my  daughter 
Charlotte  D.  Duchardt  is  possessed  during  her  lifetime,  at  her  death  is  to  be 
divided  equally  between  my  heirs." 

Held,  that  the  testator's  children  acquired  an  estate  in  fee  simple  absolute 
in  all  the  property  which  passed  under  the  residuary  clause,  and  that  the 
clauses  following  the  residuary  clause  related  solely  to  the  property  in  which 
Charlotte  had  a  life  estate.    Duchabdt  t.  Cassidy 1(^9 
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WITNESS  —  Anon — erass-examination  of  a  tntnsas  for  the  proteeution  to 
show  tluU  he  entertained  ill-feeling  totoard  the  dtfendant — right  to  have  a  tnt- 
ness  explain  hie  failure  to  earlier  diecUm  hie  knowledge — right  of  the  defendant 
to  ehmo  that  one  jointly  indicted  toith  him,  and  called  ae  a  toitnese  by  him,  had 
been  acquitted 

See  People  v.  Milks 488 

Where  a  tritneie  wiUfuUy  teetifUe  faledy  to  a  material  fact,  the  eouit  or 

jury  may  r^ect  hie  entire  evidence  —  the  credibility  of  witnestee,  ushoee  testimony 

19  mv^tantially  impeached  or  contradicted,  ia  to  be  determined  by  the  jury  arid  i 

not  by  the  court. 

See  CuLLiNAir  V,  Furthhanh 110  • 

Deposition  not  certified  to  have  been  read  to  the  witness  nor  filed  within  > 

ten  days — suppressed  unless  so  certified  and  unless  an  order  to  file  tt  nunc  pro 
tunc  be  obtained. 

See  Faith  v.  Umter  &  Delawabb  R.  R.  Co 803 

Abduction  —  what  evidence  does  not  corroborate  the  testimony  of  the  girl 

abducted. 

See  People  v.  Miller 592 

Examination  of  before  trial. 

See  Depositiok. 

See  Eyidei^cb.  i 
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